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No.  14,423. 

The  City  of  New  Albany  v.  Williams. 

Dedication. — Street*.— When  Land  not  Dedicated  For.— Plat, — Where  the 
owner  of  land  made  and  recorded  a  plat  of  the  same,  and  filed  with  the 
plat  a  written  explanation  stating  that  it  was  a  plat  of  certain  land  "in 
blocks,  or  squares,  by  the  drawing  of  lines  across  said  ground,  where  the 
center  line  of  the  street  will  come  when  the  same  is  platted  to  corres- 
pond with  the  Conner  plat  and  the  streets  in  the  plat,  it  being  the  in- 
tention of  said  Conner  to  plat  said  ground,  or  in  the  event  of  their  being 
sold  by  him,  to  provide  for  their  being  platted  to  correspond  with  the 
contiguous  ground  already  platted,"  there  was  no  dedication  of  the  land 
between  the  blocks  for  streets. 

Same. — Partition  Proceeding. — Oommimonen. — New  Plat  by. — Heir  Entitled  to 
Land  as  Originally  Plaited. — Where  the  owner  of  land  platted  a  certain 
portion  of  it  into  lots  and  blocks,  streets  and  alleys,  and  a  certain  other 
portion  into  lots,  but  without  any  streets  between  them,  and  after  his 
death  his  heirs  instituted  a  suit  in  partition,  and  the  commissioners  ap- 
pointed in  said  proceeding  assigned  to  one  of  the  heirs  a  lot  in  the  por- 
tion without  streets,  and  the  commissioners  made  a  new  plat  in  which 
a  part  of  the  lot  bo  assigned  to  said  heir  was  taken  for  a  street,  the  action 
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of  the  commissioners  in  said  behalf  was  without  authority,  the  heir 
being  entitled  to  the  lot  as  originally  platted. 

From  the  Floyd  Circuit  Court. 

(7.  D.  Kelso  and  H.  E.  Jewett,  for  appellant. 

Berkshire,  C.  J. — The  facts  of  this  case,  briefly  stated, 
are  as  follows :  .  In  the  year  1853,  Thomas  Conner  owned 
certain  real  estate  in  Floyd  county,  Indiana,  in  what  was 
known  as  the  "  Illinois  Grant."  On  the  first  day  of  April,  in 
that  year,  he  caused  a  plat  thereof  to  be  recorded  as  an  ad- 
dition to  the  city  of  New  Albany,  and  designated  the  said 
plat  as  No.  47.  Certain  portions  of  said  real  estate  were 
divided  into  blocks,  and  subdivided  into  lots,  and  when 
thus  subdivided  certain  streets  and  alleys  were  designated. 

Other  parts  of  said  real  estate  were  divided  into  blocks, 
or  out-lots,  and  certain  streets  indicated,  but  no  alleys  pro- 
vided for. 

Soon  after  laying  out  the  said  addition  to  said  city,  Thomas 
Conner  died  intestate,  leaving  a  widow  and  several  children 
as  his  only  heirs  at  law ;  and  thereafter  the  widow  brought 
her  action,  in  partition,  in  the  common  pleas  court  of  said 
county,  and  such  proceedings  were  had  that  commissioners 
were  appointed,  and  one-fifth  of  said  real  estate  set  off  to  her 
in  severalty,  and  the  remainder  left  undivided. 

With  their  report,  and  in  explanation  thereof,  the  com- 
missioners caused  a  plat  of  all  said  real  estate  to  be  made, 
which  was  designated  as  "Wilson's  Survey." 

Afterwards,  and  while  said  cause  was  still  pending,  one 
of  the  children  of  said  Thomas  Conner  departed  this  life, 
intestate,  leaving  his  mother  (the  said  widow)  and  his 
brothers  and  sisters  as  his  only  heirs;  thereafter  the  said 
widow  filed  her  supplemental  complaint  for  partition,  and 
other  commissioners  were  appointed,  and  the  remainder  of 
said  real  estate  partitioned  between  said  widow  and  chil- 
dren, the  share  of  each  being  set  off  in  severalty.  In  mak- 
ing said  partition  the  second  commissioners  used  and  rec- 
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ognized  said  "Wilson's  Survey"  in  explanation  of  their 
action.  Several  parcels  of  said  real  estate  were  assigned 
to  the  appellee,  who  was  one  of  the  children  and  heirs  of 
Thomas  Conner,  and,  among  others,  block  or  out-lot  13, 
which  is  one  of  the  blocks  that  was  not  subdivided.  In  the 
plat  made  by  Wilson  the  size  of  block  13  is  stated  as  being 
430x340  feet,  and  in  the  report  of  the  commissioners  as  con- 
taining 3^*0*0  acres. 

Upon  the  Wilson  plat  a  street  is  designated  on  the  east 
end  of  said  block  40  feet  in  width,  called  Silver  street. 

On  the  original  plat,  as  made  and  recorded  by  Thomas 
Conner,  there  is  nothing  to  indicate  a  street,  and  all  that  is 
given  to  designate  the  size  of  the  block  are  the  figures  470 
on  the  line  running  east  and  west,  and  the  figures  370  on 
the  line  running  north  and  south,  which  the  plat  as  a  whole 
indicates  clearly  was  intended  to  represent  the  length  and 
width  of  said  lot  in  feet.  Silver  street,  as  it  appears  on 
"  Wilson's  Survey,"  running  along  the  east  end  of  said 
block  has  never  been  opened  nor  improved,  and  for  many 
years  said  block,  including  that  part  upon  which  said  street 
is  designated,  has  been  enclosed  as  one  enclosure. 

The  appellant  was,  and  had  been  for  some  time,  asserting 
the  existence  of  a  street,  as  represented  by  "  Wilson's  Sur- 
vey," and  was  threatening  to  enter  said  enclosure  for  the  pur- 
pose of  opening  the  street  as  claimed,  to  prevent  which  this 
action  was  instituted. 

After  the  cause  was  put  at  issue  it  was  submitted  to  the 
court  for  trial,  and  thereafter  a  finding  was  returned  in  favor 
of  the  appellee,  and  over  a  motion  for  a  new  trial  judgment 
was  rendered  granting  a  perpetual  injunction. 

The  only  question  presented  for  our  consideration  is  the 
sufficiency  of  the  evidence  to  support  the  finding  of  the  court. 

We  are  not  of  the  opinion  that  Thomas  Conner,  when  he 
platted  and  had  recorded  the  said  addition,  No.  47,  thereby 
dedicated  a  street  on  the  east  end  of  block  13.  In  fact  the 
written  explanation  accompanying  this  ptat  informs  us  to  the 
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contrary.  We  copy  that  portion  of  it  which  is  material  to 
the  questions  under  consideration  :  "  The  foregoing  plat, 
made  by  Thomas  Conner,  is  a  division  into  lots,  with  streets 
and  alleys,  of  part  of  Letter  B,  in  No.  28,  of  the  Illinois 
Grant ;  also  of  25  acres  of  Letter  E,  in  said  No.  28  of  said 
grant,  and  part  of  the  Shelby  tract,  or  No.  42,  in  said  grant 
(including  the  lots  sold  Anderson,  Wilcox  &  Repin),  in 
blocks,  or  squares,  by  the  drawing  of  lines  across  said  ground 
where  the  center  line  of  the  street  will  come  when  the  same 
is  platted  to  correspond  with  the  Conner  plat  and  the  streets 
in  this  plat,  it  being  the  intention  of  said  Conner  to  plat 
said  grounds,  or  in  the  event  of  their  being  sold  by  him,  to 
provide  for  their  being  platted  to  correspond  with  contigu- 
ous ground  already  platted/' 

Block  13,  here  involved, is,  as  we  understand  the  record, 
located  in  the  u  Shelby  Tract.'*  Upon  that  part  of  the  plat 
which  refers  to  the  twenty-five  acre  tract  in  "  Letter  E," 
Market  street  is  indicated;  and  certain  streets  are  noted  on 
that  part  of  the  plat  covering  the  "  Shelby  Tract." 

That  part  of  the  plat  having  reference  to  "  Letter  B  "  is 
divided  into  blocks,  and  then  subdivided  into  lots,  and  all 
necessary  streets  and  alleys  noted. 

The  twenty-five  acres  in  "  Letter  E,"  and  the  "  Shelby 
Tract,"  are  divided  into  blocks  and  so  left,  with  the  inten- 
tion of  the  proprietor  expressed  to  subdivide  the  same  in  the 
future  into  lots,  and  then  to  dedicate  other  streets  to  corres- 
pond with  the  streets  already  dedicated. 

The  most  that  can  be  said,  therefore,  in  support  of  the  ap- 
pellant's contention  is,  that  Thomas  Conner  promised  to 
subdivide  block  13  into  lots  at  some  uncertain  period  in  the 
future;  and  whenever  he  made  the  subdivision  to  extend 
Silver  street  along  the  east  end  of  such  block.  The  subdi- 
vision never  was  made,  nor  the  street  extended. 

Block  13,  in  the  partition  proceedings,  was  set  off  to  the 
appellee  by  its  number.     §She  took  it  as  her  father  had  held 
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it ;  and,  as  he  was  under  no  obligation  to  extend  Silver 
street,  she  is  not. 

It  is  true,  the  plat  that  wa$  made  by  Wilson,  and  fur- 
nished to  the  commissioners  appointed  to  make  partition  of 
the  real  estate,  designated  Silver  street  as  extending  along 
the  east  end  of  the  block,  and  gave  the  length  of  the  block 
as  430  feet,  and  its  area  as  3^^  acres ;  but  if  there 
was,  in  fact,  no  street  along  the  east  end  of  the  block,  or  if 
it  contained  a  greater  area  than  that  given,  the  Wilson  plat, 
so  far  as  it  undertook  to  recognize  a  street,  or  control  the 
area  of  the  block  of  ground,  was  without  virtue,  and  can 
have  no  controlling  influence  in  the  decision  of  the  ques- 
tions here  involved. 

The  commissioners  had  no  authority,  under  their  appoint- 
ment, to  dedicate  a  street,  or  to  reduce  the  size  of  block  13. 
The  block  was  assigned  to  the  appellee,  by  number;  this 
was  the  controlling  description,  and  the  appellee  took  title 
to  all  of  the  real  estate  covered  by  the  number,  whether 
much  or  little. 

The  fact  that  Oak  street,  running  along  on  the  north 
side  of  the  appellee's  real  estate,  was  improved,  and  that 
she  was  only  assessed  with  a  frontage  of  340  feet,  and  only 
paid  for  the  improvement  of  that  number  of  feet,  can  not 
be  regarded  as  of  any  importance  in  view  of  the  conclu- 
sion we  have  reached,  although  under  some  circumstances 
it  might  have  some  weight. 

It  is  contended  that  Thomas  Conner  sold  lots  with  refer- 
ence to  the  plat,  and  that  his  children  thereafter  made  sales, 
but  if  they  did  so  it  was  with  reference  to  the  plat  as  made 
and  recorded,  and  could  give  to  the  public  no  rights  other 
than  what  appeared  upon  the  plat. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Sept  24, 1890  ;  petition  for  a  rehearing  overruled  Nov.  11, 1890. 
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No.  15,362. 

The  City  of  El*khart  t>.  Calvert. 

Municipal  Corporation. — Sale  of  Intoxicating  Liquor* — Validity  of  City 
Ordinance, — Defence. — Pleading. — In  an  action  for  the  violation  of  a  city 
ordinance  the  complaint  charged  that  the  defendant,  on  the  4th  day  of 
July,  was  in  charge  of  a  certain  place  wherein  intoxicating  liquors 
were  sold  on  secular  days  to  he  drank  on  the  premises,  and  that  he  suf- 
fered a  certain  person  to  enter  said  place  on  said  day  in  violation  of 
certain  sections  named  of  a  city  ordinance. 

Held,  on  demurrer,  that  the  complaint  was  sufficient.  Under  section  3066 
R.  S.  1881,  it  is  sufficient  to  recite  the  number  of  the  sections  violated, 
without  filing  a  copy  of  the  ordinance.  The  defendant  must,  if  he 
claims  that  such  ordinance  is  invalid,  bring  the  question  of  invalidity 
forward  by  way  of  defence,  and  not  by  demurrer  to  the  complaint. 

From  the  Elkhart  Circuit  Court. 

P.  L.  Turner,  for  appellant. 

H.  C.  Dodge  and  J.  S.  Dodge,  for  appellee. 

» 

Olds,  J. — This  is  an  action  brought  by  the  appellant 
against  the  appellee  for  the  violation  of  a  city  ordinance. 
The  verified  complaint  alleges  that  the  acts  complained  of 
were  in  violation  of  sections  14  and  45  of  ordinance  num- 
bered 112,  duly  ordained  by  the  common  council  of  the  city 
on  the  24th  day  of  April,  1887.  The  circuit  court  sustained  a 
demurrer  to  the  complaint,  and  the  appellant  reserved  an 
exception  to  the  ruling,  and  prosecutes  this  appeal. 

In  the  case  of  City  of  Frankfort  v.  Aughe,  114  Ind.  77, 
the  court  says,  that  "Under  section  3066,  R.  S.  1881,  it  is 
not  necessary  to  file  a  copy  of  the  ordinance,  or  sections 
thereof  alleged  to  have  been  violated,  with  the  complaint; 
it  is  sufficient  to  recite  the  number  of  the  section  or  sections 
violated.  The  effect  of  the  statute  above  mentioned  is  to  re- 
quire the  defendant,  if  he  claims  that  the  particular  sections 
which  he  admits  he  violated,  are  invalid,  to  bring  the  matter 
of  their  invalidity  forward  bv  wav  of  defence." 

Under  this  holding  the  affidavit  in  this  case  is  clearly  suf- 
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ficient.  It  is  contended  by  counsel  for  appellee  that  as  the 
complaint  charges  that  the  defendant,  on  the  4th  day  of  July, 
1887,  was  in  charge  of  a  certain  place  wherein  intoxicating 
liquors  were  sold  on  secular  days  to  be  drank  on  the  prem- 
ises, and  that  he  suffered  a  certain  person  (naming  him)  to 
enter  said  place  on  said  day,  such  act  is  not  one  that  can 
be  made  punishable  by  a  city  ordinance.  The  statute, 
section  3106,  authorizes  incorporated  cities  to  regulate  and 
license  all  places  where  intoxicating  liquors  are  sold,  and  the 
appellee's  liability  depends  upon  the  validity  of  the  particu- 
lar ordinance  which  it  is  alleged  he  violated  ;  and  to  test  its 
validity  according  to  the  holding  in  City  of  Frankfort  v. 
Aughe,  supra,  the  appellee  must  bring  the  question  before  the 
court  by  way  of  a  defence. 

The  court  erred  in  sustaining  a  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  overrule  the  demurrer  to  the  complaint. 

Filed  Not.  12, 1890. 


No.  14,526. 

The  Terre  Haute   and  Logansport  Railroad  Com- 
pany v.  Harris. 

» 

Railroad. — Right  of  Way. — Appropriation  of  Land  for. — Action  for  Dam- 
ages.— Arbitration. — Sufficiency  of  Answer  Pleaded. — Authority  of  Agent. — 
In  an  action  for  the  recovery  of  damages  occasioned  by  the  appropria- 
tion of  the  plaintiff's  land  for  the  right  of  way  for  a  railroad  track,  an 
answer  is  good  which  alleges  that  the  defendant  corporation  employed 
one  T.  to  obtain  the  right  of  way  for  its  road,  and  to  construct  its  road- 
bed over  the  lands  of  the  plaintiff;  tlfat  the  road-bed  was  constructed 
over  and  across  said  land  under  a  license  so  to  do,  but  without  any 
assessment  or  agreement  in  relation  to  the  damages  occasioned  thereby ; 
that  afterward  T.  and  the  plaintiff  agreed,  in  writing,  to  submit  the 
question  of  damages  to  certain  arbitrators  named  therein,  and  to  abide 
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by  their  assessment,  the  plaintiff  agreeing  to  execute  to  the  defendant 
corporation  a  written  release  to  said  right  of  way,  and  T.  agreeing  to 
pay  the  plaintiff  the  amount  of  damages  so  assessed  upon  the  execution 
of  such  release;  that  the  arbitrators  made  the  assessment  of  damages; 
that  T.  has,  at  all  times  since  said  assessment  was  made,  been  ready  and 
willing  to  pay  the  same  upon  the  execution  of  said  release,  and  before 
the  commencement  of  the  action  tendered  to  the  plaintiff,  which  he  re- 
fused to  accept.  It  sufficiently  appears  from  the  answers  that  T.  had 
authority  to  act  for  the  defendant  corporation  in  the  premises,  and  that 
the  latter  was  willing  to  abide  by  the  submission  made  by  him. 
Same. — Submission  to  Arbitration. — Effect  of. — The  submission  of  the  cause 
of  action  setup  in  the  complaint  to  arbitration  and  award  thereon  is  a 
bar  to  such  cause  of  action,  though  the  award  has  not  been  performed. 

From  the  Marshall  Circuit  Court. 

H.  Corbin  and  J.  G.  Williams,  for  appellant. 

J.  D.  McLaren  and  E.  0.  MaAindale,  for  appellee. 

Coffey,  J. — The  complaint  in  this  cause  consists  of  twa 
paragraphs.  The  first  is  a  complaint  in  ejectment,  in  the 
usual  and  ordinary  form.  The  second  seeks  to  recover 
from  the  appellant  damages  occasioned  by  the  appropriation 
of  the  land  therein  described  for  the  right  of  way  for  a  rail- 
road track,  and  the  use  of  the  same  for  that  purpose. 

The  third  paragraph  of  the  appellant's  answer  avers  that 
the  appellant  employed  one  Toner  to  obtain  the  right  of  way 
for  its  road,  and  to  construct  its  road-bed  over  the  lands  of 
the  appellee ;  that  the  road-bed  was  constructed  over  and 
across  said  land,  under  a  license  so  to  do,  but  without  any 
assessment,  or  agreement,  in  relation  to  the  damages  occa- 
sioned thereby;  that  on  the  14th  day  of  October,  1887,  the 
said  Toner  and  the  appellee  entered  into  a  written  agreement, 
by  the  terms  of  which  they  agreed  to,  and  did,  submit  the 
question  of  damages  occasioned  by  the  construction  of  said 
road  to  Charles  E.  Toan  and  D.  A.  Snyder,  and  agreed  to 
abide  by  the  assessment  s8  made  by  them  ;  that  the  appellee 
agreed  to  execute  to  appellant  a  written  release  to  said  right 
of  way,  and  that  the  said  Toner  agreed  to  pay  the  appellee 
upon  the  execution  of  said  right  of  way  the  amount  of  dam- 
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ages  so  assessed  by  the  said  Toan  and  Snyder  ;  thai  on  the 
17th  day  of  October,  1887,  said  Toan  and  Snyder  met  and  as- 
sessed said  damages  at  the  sum  of  one  hundred  dollars,  and 
made  and  signed  a  written  statement  thereof;  that  said  Toner 
has  at  all  times  since  said  assessment  was  so  made,  been  ready 
and  willing  to  pay  said  sum  of  one  hundred  dollars  upon  the 
execution  of  said  release,  and  before  the  commencement  of 
this  suit  tendered  to  the  appellee  said  sum,  which  the  appellee 
refused.  Copies  of  said  agreement  and  written  award  are 
filed  with  and  made  a  part  of  this  answer. 

The  court  overruled  a  demurrer  to  this  answer,  whereupon 
the  appellee  replied  by  a  general  denial. 

A  trial  of  the  cause,  by  a  jury,  resulted  in  a  verdict  for  the 
appellee  for  the  sum  of  three  hundred  dollars,  upon  which 
the  court,  over  a  motion  for  a  new  trial,  rendered  judgment. 

The  appellant,  by  a  proper  assignment  of  error,  calls  in 
question  the  ruling  of  the  circuit  court  in  overruling  its  mo- 
tion for  a  new  trial ;  while  the  appellee,  by  assignment 
of  cross-error,  calls  in  question  the  propriety  of  the  decision 
in  overruling  the  demurrer  to  the  third  paragraph  of  the  an- 
swer. 

The  first  question,  in  the  natural  order,  demanding  con- 
sideration, is  the  question  raised  by  the  assignment  of  cross- 
error. 

The  facts  disclosed  by  the  third  paragraph  of  the  answer 
constitute  a  good  common  Jaw  arbitration.  Titus  v.  Scant- 
ling, 4  Blackf.  89  ;  Hays  v.  Miller ,  12  Ind.  187  ;  Forqueron 
v.  Van  Meter ,9  Ind.  270;  Coffin  v.  Woody,  5  Blackf.  423; 
Moore  v.  Barnett,  17  Ind.  349. 

The  submission  of  the  cause  of  action  set  up  in  the  com- 
plaint to  arbitration  and  the  award  thereon  is  a  bar  to  such 
cause  of  action,  though  the  award  has  not  been  performed. 
Walters  v.  Hutchins,  29  Ind.  136;  Armstrong  v.  Masten,  11 
Johns.  189;  Jessiman  v.  Haverhill,  etc..  Iron  Manufactory,  1 
N.  H.  68. 

This  answer,  therefore,  constitutes  a  complete  defence  to 
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the  cause  of  action  contained  in  the  second  paragraph  of  the 
appellee's  complaint,  provided  it  is  sufficiently  shown  that 
the  appellant  stood  in  a  situation  to  avail  itself  of  the 
submission  and  award.  If  Toner  was  a  mere  stranger  and 
volunteer,  with  no  power  to  bind  the  appellant,  the  arbitra- 
tion and  award  would  be  no  defence  for  the  appellant,  unless 
it  afterwards  ratified  his  action. 

But  even  if  Toner  had  no  interest  in  the  controversy,  and 
no  power  to  bind  the  appellant,  as  he  acted  upon  its  behalf, 
and  for  its  benefit,  if  it  afterwards  ratified  his  conduct,  the 
submission  and  award  became  binding  on  both  it  and  the  ap- 
pellee.    6  Wait  Actions  and  Defences,  pp.  506,  510. 

It  is  important,  therefore,  to  a  correct  decision  of  the  ques- 
tion before  us,  to  ascertain  the  relation  in  which  the  appel- 
lant stood  to  the  matter  submitted  to  arbitration. 

The  agreement  to  submit  the  damages  in  controversy  to 
arbitration  is  signed  by  Toner  and  the  appellee,  and  is  filed 
with  and  made  a  part  of  this  answer. 

This  agreement  recites  the  fact  that  the  appellee  was 
about  to  institute  suit  against  the  appellant  to  recover  dam- 
ages on  account  of  the  appropriation  of  the  land  described 
in  the  complaint,  for  the  construction  of  its  road,  without 
first  causing  the  damages  to  be  assessed  and  tendered ; 
that  the  road  was  constructed  by  Toner,  who  had  obligated 
himself  to  the  appellant  to  obtain  the  right  of  way  for 
the  construction  of  the  road,  and  had  failed  to  obtain  such 
right  over  the  lands  of  the  appellee  ;  and  that  to  prevent  liti- 
gation, and  delay,  and  the  expense  incident  thereto,  the 
question  of  the  amount  of  damages  sustained  by  the  appel- 
lee on  account  of  such  appropriation  is  submitted  to  two 
citizens  of  Marshall  county,  named  in  the  agreement. 

As  to  the  facts  recited  in  the  agreement,  the  parties 
must  be  held  as  concluded.    Forqueron  v.  Van  Meter,  supra. 

It  will  thus  be  seen  that  the  appellant  was  directly  inter- 
ested in  the  settlement  of  the  matters  submitted  to  arbi- 
tration by  the  appellee   and  Toner.     The  amount  of  dam- 
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ages  sustained  by  the  appellee  on  account  of  the  appropri- 
ation of  his  land  for  the  use  of  the  appellant's  road  was 
a  claim  against  the  appellant  which  it  was  bound  to  pay. 

It  further  appears  that  Toner  was  authorized  by  the  appel- 
lant to  procure  the  right  of  way  for  its  road,  and  the  ap- 
pellant is  now  here,  claiming  the  benefit  of  the  award,  thus 
fully  ratifying  Toner's  action.  In  our  opinion  it  not  only 
sufficiently  appears  that  Toner  had  authority  to  act  for  the 
appellant,  but  that  the  appellant  is  willing  to  abide  by  the 
submission  made  by  him.  The  third  paragraph  of  the  answer, 
we  think,  states  facts  sufficient  to  bar  the  cause  of  action  set 
up  in  the  second  paragraph  of  the  complaint. 

The  evidence  in  the  cause  fully  sustains  the  material  aver- 
ments in  this  answer.  Indeed  there  is  no  controversy  about 
the  fact  that  the  claim  for  damages  involved  in  this  action 
was  submitted  to  arbitrators,  and  an  award  made  as  averred 
in  the  answer,  and  that  the  award  and  the  agreement  to  sub- 
mit were  at  once  delivered  to,  and  retained  by,  the  attorney 
of  the  appellee.  Some  controversy  was  made  over  the  ques- 
tion of  a  tender  to  the  appellee,  and  there  is  some  conflict 
in  the  evidence  upon  that  subject ;  but  there  is  no  contro- 
versy over  the  fact  that  the  appellee  is  a  non-resident  of  the 
State,  and  that  the  amount  of  the  award  was  tendered  to  his 
attorney  before  the  commencement  of  this  suit. 

In  our  opinion  the  verdict  of  the  jury  is  not  supported  by 
the  evidence. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 

Filed  Nov.  13, 1890. 
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Davis  etaLv.  Stout. 
No.  15,449. 

Davis  et  al.  t;.  Stout. 

Promissory  Note.—  Time  of  Payment. —  Agreement  to  Extend. — Invalidity 
of. — Absence  of  Consideration. — An  agreement  in  writing  entered  into  by 
the  payee  of  a  promissory  note,  after  the  principal  and  interest  were  due, 
reciting  that  in  consideration  of  the  payment  of  certain  sums  at  stipu- 
lated times,  and  to  avoid  litigation  and  other  considerations,  the  time 
of  the  payment  of  the  note  was  to  be  extended  to  a  date  mentioned 
therein,  and  a  suit  pending  on  the  note  dismissed,  is  not  a  valid  con- 
tract, being  without  consideration,  and  there  being  no  extrinsic  aver- 
ments showing  a  valid  consideration  for  the  agreement  of  forbearance. 

Same. — Contract  of  Extension  Without  Consideration. — Surety  Not  Released. — 
A  contract  of  extension  founded  upon  a  consideration  will  release  the 
surety,  but  where  there  is  no  consideration  for  the  contract  the  surety 
will  not  be  released. 

Same. — Rate  of  Interest. — Can  not  be  Changed  by  Parol. — The  terms  of  a 
promissory  note  can  not  be  varied  or  contradicted  by  parol.  When  a 
note  provides  for  a  certain  rate  of  interest  it  can  not  be  shown  by  parol 
that  after  its  execution  a  lesser  rate  of  interest  was  agreed  upon. 

From  the  Bartholomew  Circuit  Court. 

F,  T.  Hord  and  Jf.  D.  Emig,  for  appellants. 
M.  Hacker  and  C.  F.  Remy,  for  appellee. 

Elliott,  J. — The  promissory  note  upon  which  the  appel- 
lee's complaint  is  founded  was  executed  by  Jacob  Davis,  as 
principal,  and  by  Eliza  J.  Davis,  as  surety.  It  was  executed 
in  April,  1878,  and  became  due  May  4th,  1878. 

The  principal  debtor  sets  forth  in  his  answer  this  contract 
with  the  payee  : 

"  Nov.  29th,  1886.  In  consideration  of  the  payment  of 
three  hundred  dollars,  the  receipt  of  which  is  hereby  ac- 
knowledged, and  three  hundred  on  or  before  May  the  lst,1887, 
und  three  hundred  dollars  August  1st,  1887,  and  balance  on 
or  before  December  25th,  1887,  and  to  avoid  litigation,  and 
other  considerations,  the  time  on  note  held  against  Jacob 
Davis  and  Eliza  J.  Davis  is  to  be  extended  to  the  above 
stipulated  time,  and  suit  now  pending  in  Bartholomew  Cir- 
cuit Court  dismissed.  Abner  Stout." 
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Counsel  argue  that  the  contract  evidences  a  re-loan  of  the 
money  to  Jacob  Davis,  and  that  it  merges  the  original  note 
so  that  no  action  can  be  maintained  upon  it.  This  conten- 
tion can  not  prevail.  The  words  of  the  instrument  are  that 
"  the  time  on  the  note  held  against  Jacob  Davis  and  Eliza 
J.Davis  is  to  be  extended  to  the.  above  stipulated  time,"  and 
there  can  be  no  doubt  as  to  their  meaning  and  effect.  They 
do  not  extinguish  the  note;  on  the  contrary,  they  expressly 
continue  it  in  force,  and  provide  for  an  extension  of  the  time 
of  payment.  If,  therefore,  it  should  be  granted  that  the 
contract  extending  the  time  of  payment  is  effective,  still  the 
note  itself  is  not  extinguished. 

The  contract  is  not  valid,  for  the  reason  that  it  is  without 
consideration.  It  does  not  belong  to  the  class  of  contracts 
in  which  a  consideration  is  implied,  nor  do  the  recitals  show 
a  consideration ;  neither  is  there  any  extrinsic  averment 
showing  a  valid  consideration  for  the  agreement  of  forbear- 
ance. The  principal  and  interest  of  the  note  were  due  when 
the  payments  were  made,  and  the  agreement  extending  the 
time  of  payment  entered  into ;  hence,  it  is  plain  that  the 
payors  of  the  note  neither  did  anything  they  were  not  al- 
ready under  a  binding  and  legal  obligation  to  do,  nor  under- 
took to  do  anything  that  they  were  not  already  bound  to  per- 
form. Harris  v.  Cassady,  107  Ind.  158;  Laboyteaux  v. 
Svrigart,  103  Ind.  596;  Fensler  v.  Prather,  43  Ind.  119; 
Ritenour  v.  Mathews,  42  Ind.  7 ;  Reynolds  v.  Nugent,  #25 
Ind.  328. 

It  does  not  appear,  either  in  the  recitals  of  the  contract, 
or  by  extrinsic  averments,  that  the  payors  of  the  note  had 
any  defence ;  but,  for  aught  that  is  alleged,  their  claim  was 
utterly  groundless  ;  and  it  is  well  settled  that  a  foundation- 
less  claim  will  not  support  an  agreement  of  compromise. 
Harris  v.  Cassady,  supra,  and  cases  cited ;  Smith  v.  Boruff, 
75  Ind.  412.  An  agreement  of  compromise,  or  of  forbearance, 
requires  a  consideration.  Holmes  v.  Boyd,  90  Ind.  332; 
Henry  v.  Qilliland,  103  Ind.  177  ;  Roberts  v.  Richardson,  39 
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Iowa,  290;  Cosiello  v.  Wilhelm,  13  Kan.  229;  Dillon  v. 
Russell,  5  Neb.  484.  What  we  have  said  fully  disposes  of 
the  case  as  to  the  principal  debtor. 

The  surety  is  in  no  better  situation  than  her  principal,  if 
it  be  true  that  the  contract  of  forbearance  was  without  con- 
sideration ;  for,  while  it  is  true  that  a  contract  of  extension 
founded  upon  a  consideration  will  release  the  surety,  it  is 
also  true  that  where  there  is  no  consideration  for  the  con- 
tract the  surety  will  not  be  released.  Holmes  v.  Boyd,  supra ; 
Henry  v.  Gilliland,  supra;  Gates  v.  Thayer,  93  Ind.  156; 
Hume  v.  Mazelin,  84  Ind.  574. 

The  terms  of  a  promissory  note  can  not  be  varied  or  con- 
tradicted by  parol ;  and,  hence,  it  was  not  competent  for  the 
defendants  to  aver  that  the  note  drtw  only  six  per  cent,  in- 
terest, for  the  note  fixes  the  rate  of  interest  at  ten  per  cent. 
Nor  was  it  competent  for  the  parties  to  vary  the  subsequent 
written  contract,  if  it  be  conceded  to  be  a  valid  one  ;  and  as 
that  contract  does  not  provide  that  the  rate  of  interest 
shall  be  less  than  that  fixed  by  the  note,  parol  evi- 
dence was  not  admissible  upon  that  point.  The  subsequent 
writing  does,  indeed,  purport  to  confirm  and  continue  the 
note,  and  all  its  incidents,  in  force ;  and  the  utmost  that  can 
be  said,  conceding  it  to  be  valid,  is  that  it  assumes  to  extend 
the  time  of  payment.  Granting  that  the  written  contract  is 
in  force,  the  appellants  can  not  be  heard  to  say  that  it  changes 
the  rate  of  interest  fixed  by  the  note ;  but,  as  we  have  al- 
ready shown,  there  is  no  such  contract  in  force,  and,  hence, 
the  terms  of  the  original  contract  remain  unchanged. 

It  would  avail  the  appellants  nothing  if  it  were  held  that 
there  is  a  valid  contract  binding  them  to  pay  ten  per  cent, 
interest ;  their  original  contract  already  bound  them  to  do 
that,  so  that  there  was  no  agreement  on  their  part  to  do  any- 
thing they  were  not  already  legally  bound  to  do.  Shaw  v. 
Rigby,  84  Ind.  375;  Gale  v.  Corey,  112  Ind.  39. 

Judgment  affirmed. 

Filed  Nov.  13, 1890. 


MAY  TERM,  1890.  16 


Zimmerman  v.  Adee. 


No.  14,134. 

Zimmerman  v.  Adee.  .—-  .. 

PBOMI880BY  Note. —  Contemporaneous  Parol  Agreement  —  Payment  — Evi-         l2e     15 
denee. — Parol  evidence  will  not  be  received  for  the  purpose  of  engraft-  j*8  41**» 

ing  Upon  a  promissory  note  which  appears  upon  its  face  to  call  for  the 
payment  of  a  definite  sum  of  money  at  a  specified  time,  absolutely  and 
unconditionally,  a  condition  which  contradicts  its  terms  and  subverts 
its  legal  effect;  but  where  the  parol  evidence  shows  an  agreement 
whereby  the  note  sued  on  might  be  paid,  or  satisfied,  otherwise  than  by 
the  payment  of  money,  and  that  in  pursuance  of  such  agreement  it  had 
actually  been  satisfied  and  surrendered  up  to  the  maker,  who  cancelled 
it  as  a  paid  note,  it  is  admissible. 

• 

From  the  Noble  Circuit  Court. 

D.  W.  Green,  F.  P.  Bothwdl  and  H.  G.  Zimmerman,  for 
appellant. 

P.  V.  Hoffman,  for  appellee. 

Mitchell,  J. — The  merits  of  this  appeal  may  be  disposed 
of  by  considering  the  facts  returnee!  by  the  jury  in  a  special 
verdict.  The  suit  was  brought  by  Zimmerman  against  Adee, 
to  recover  on  a  promissory  note  executed  by  the  latter,  pay- 
able to  the  former.  The  pleadings  presented,  as  issues  to  be 
tried,  that  the  note  had  been  executed  without  consideration, 
and  that  it  had  been  paid.  The  jury  returned,  substantially, 
the  following  facts :  On  the  20th  day  of  January,  1883, 
Zimmerman  held  a  note  against  Sites,  the  principal  of  which, 
including  accumulated  interest,  amounted  to  $295.  Sites 
was  insolvent,  and  was  about  to  make  a  sale  of  his  personal 
property  at  public  auction,  with  a  view  of  removing  to  a 
foreign  State.  It  was  agreed  between  Zimmerman  and  Adee 
that  the  latter  should  attend  the  auction  sale  which  Sites  had 
in  contemplation,  and  bid  off  property  to  the  amount  of  the 
note  due  from  the  latter  to  Zimmerman,  and  that  he  should 
tender  the  note  in  payment  for  the  property  to  be  bid  off. 
In  order  that  Adee  might  appear  to  be  the  bona  fide  holder 
of  the  Sites  note,  Zimmerman  transferred  it  to  him  by  in- 
dorsement, and  Adee  executed  his  note,  being  the  one  sued 
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on,  payable  to  Zimmerman,  for  $250.  It  was  agreed  at  the 
time  that  if  Adee  did  not  succeed  in  turning  in  the  Sites 
note,  in  payment  for  property  to  be  bid  off  at  the  sale,  he 
was  to  return  it  to  Zimmerman,  and  the  latter  was  to  sur- 
render up  his  note.  Adee  attended  the  auction  sale,  bid  off 
property  to  an  amount  in  excess  of  the  Sites  note,  and  in- 
duced the  latter  to  accept  his  note  in  payment  to  the  full 
amount  of  the  principal  and  interest.  He  afterwards  ob- 
tained, in  exchange  for  some  of  the  property  purchased  at 
the  Sites  sale,  a  note  against  David  Keene,  calling  for  $250, 
payable  in  wood,  which  latter  note  he  proposed  to  exchange  to 
Zimmerman  for  the  note  which  he  had  theretofore  exebuted 
to  him  for  the  Sites  note,  and  which  Zimmerman  agreed  to 
accept  on  condition  that  Adee  would  see  to  it  that  Keene  de- 
livered the  wood  in  compliance  with  the  terms  of  the  note. 
This  was  agreed  to,  and  the  jury  find  that  the  plaintiff 
"  thereupon  surrendered  to  Adee  his  note,  and  took  therefor 
the  Keene  note,  pursuant  to  said  arrangement,  in  payment 
of  said  Adee's  note  so  surrendered,  and  said  Adee  then  can- 
celled his  note,  and  said  cancelled  note  is  the  one  sued  on." 
It  is  found  that  Keene  afterwards  delivered  wood  to  the 
amount  of  $37.50,  and  no  more,  and  this  is  all  that  has  been 
paid  on  the  Keene  note.  So  far  as  appears,  Zimmerman  re- 
tains the  Keene  note,  and  it  does  not  appear  whether  the 
maker  of  that  note  is  insolvent  or  not ;  nor  whether  or  not 
Adee  endorsed  the  Keene  note.  The  question  is,  whether 
upon  the  facts  thus  returned  the  judgment  in  favor  of  Adee 
ought  to  be  affirmed  or  reversed. 

The  proposition  is  abundantly  maintained,  that  parol  evi- 
dence will  not  be  received  for  the  purpose  of  engrafting  upon 
a  promissory  note,  which  appears  upon  its  face  to  call  for  the 
payment  of  a  definite  sum  of  money,  at  a  specified  time,  ab- 
solutely and  unconditionally,  a  condition  which  contradicts 
its  terms,  and  subverts  its  legal  effect.  Accordingly,  it  was 
held  in  McClintic  v.  Cory,  22  Ind.  170,  where  an  abso- 
lute,  unconditional    promissory   note   was  executed,   pay- 
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able  by  the  defendant  to  the  plaintiff,  that  parol  evidence 
was  not  admissible  to  prove  that  it  was  agreed  between  the 
parties  at  the  time  that  the  note  was  not  to  be  paid  unless  a 
certain  other  note,  then  transferred  by  the  payee  to  the 
maker,  could  be  set  off  by  the  latter  against  the  payor  of  the 
note  transferred,  to  whom  the  maker  of  the  note  sued  on 
was  indebted.  This  is  in  consonance  with  the  general  rule, 
that  evidence  of  a  contemporaneous  parol  agreement  will  not 
be  received  for  the  purpose  of  varying,  adding  to,  or  con- 
tradicting the  legal  effect  of  a  written  instrument.  Parks 
v.  Zeek,  53  Ind.  221 ;  Trentman  v.  Fletcher,  100  Ind.  105 ; 
Singer  Mfg.  Co.  v.  Forsyth,  108  Ind.  334. 

It  is  therefore  perfectly  clear,  that  if  there  had  been  noth- 
ing more  than  an  attempt,  under  the  guise  of  proving  that 
the  note  had  been  given  without  consideration,  to  show  the 
parol  agreement  between  the  parties  in  reference  to  the  Sites 
note,  the  transfer  of  which  was  the  consideration  of  the  note 
in  suit,  the  evidence  would  not  have  been  admissible.  But 
the  evidence,  as  the  facts  found  conclusively  show,  went 
much  farther.  It  went  to  the  extent  of  showing  an  agree- 
ment whereby  the  note  sued  on  might  be  paid,  or  satisfied, 
otherwise  than  by  the  payment  of  money ;  and  that  in  pur- 
suance of  that  agreement  it  had  actually  been  satisfied  and 
surrendered  up  to  the  maker,  who  cancelled  it  as  a  paid  note. 
This  brings  the  case  within  the  principles  which  ruled  Tucker 
v.  Tucker,  113  Ind.  272,  and  the  cases  there  cited.  In  that 
case  suit  had  been  brought  upon  a  note  calling  for  the  payment 
of  $2,000,  unconditionally.  In  answer  to  a  complaint  to  re- 
cover the  contents  of  the  note  it  was  averred  that  at  the  time 
of  the  execution  of  the  note  it  was  mutually  agreed  that  if 
the  payee  would  dismiss  a  bastardy  proceeding,  and  an  ac- 
tion for  the  breach  of  a  marriage  contract  theretofore  insti- 
tuted by  the  payee,  and  then  pending  against  the  maker 
of  the  note,  the  latter  would  marry  the  plaintiff;  and  that 
it  was  further  agreed  that  compliance  with  his  agreement 
Vol.  126.— 2 
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to  marry  should  be  accepted  as  a  complete  satisfaction  of  the 
note,  and  that  he  had  fully  kept  and  performed  his  agree- 
ment, and  had  married  the  plaintiff.  It  was  held  that  the 
rule  which  precluded  proof  of  prior,  or  contemporaneous, 
oral  agreements,  did  not  prevent  proof  of  an  executed  agree- 
ment made  at  the  time  of  the  execution  of  a  note  to  the  effect 
that  the  instrument  should  be  surrendered  upon  the  perform- 
ance of  certain  conditions,  which  had  been  fully  performed. 
Where  the  object  of  parol  evidence  is  to  show  that  a  note 
has  actually  been  satisfied  in  some  other  way  than  by  the 
payment  of  money,  it  is  perfectly  competent  for  the  maker 
to  show  that  contemporaneously  with  the  making  of  the  note 
it  had  been  agreed  that  it  might  be  paid,  or  satisfied,  by  de- 
livering another  note,  and  that  the  other  note  had  actually 
been  delivered  in  pursuance  of  the  agreement.  Hagood  v. 
Swords,  2  Bailey,  305;  Crosman  v.  Fuller,  17  Pick.  171; 
Low  v.  Treadwell,  12  Me.  441 ;  Bradley  v.  Bentley,  8  Vt.  243  ; 
Buchanon  v.  Adams,  9  Cent.  Rep.  120.  The  facts  found 
make  it  appear  that  at  the  time  the  note  sued  on  was  exe- 
cuted it  was  agreed  that  it  might  be  satisfied  by  returning 
the  Sites  note,  in  the  event  a  scheme  which  had  been  con- 
trived for  the  purpose  of  circumventing  another,  and  which, 
to  say  the  least  of  it,  reflected  no  credit  on  either  of  the  par- 
ties concerned  in  it,  miscarried.  Vancleave  v.  Beach,  110 
Ind.  269. 

The  scheme  succeeded,  and  instead  of  returning  the  Sites 
note,  which  was  supposed  to  be  worthless,  the  appellant,  as 
the  jury  find,  in  pursuance  of  the  previous  arrangement,  ac- 
cepted the  Keene  note  in  payment,  and  surrendered  up  the 
note  now  in  suit  for  cancellation. 

We  quite  agree,  that  taking  the  note  of  a  third  person 
for  a  pre-existing  debt  is  ordinarily  no  payment,  in  the  ab- 
sence of  an  express  agreement  that  it  shall  be  so  taken. 
Godfrey  v.  Orisler,  121  Ind.  203;  Dick  v.  Flanagan,  122 
Ind.  277. 

In  the  case  before  us,  however,  it  appears  that  there  was 
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an  agreement,  at  the  time  the  note  was  taken,  that  in  a  cer- 
tain contingency  the  note  might  be  satisfied  otherwise  than 
by  the  payment  of  money.  The  plan  to  realize  on  the  Sites 
note  having  succeeded  possibly  beyond  the  expectation  of 
the  parties,  the  jury  find  that  a  new  agreement  was  made  in 
pursuance  of  which  the  Keene  note  was  taken  in  payment 
of  the  note  sued  on,  which  was  surrendered  up  for  cancella- 
tion. The  original  agreement  reflects  light  upon  the  subse- 
quent transaction,  and  tends  to  supply  an  agreement  to  take 
the  Keene  note,  which  grew  out  of  the  scheme  in  which  the 
parties  were  concerned,  instead  of  money  in  payment  of  the 
note  sued  on.  For  all  that  appears,  the  Keene  note  may  be 
a  valid  money  obligation  by  this  time  ;  but  whether  it  is,  or 
not,  the  court  will  terminate  the  controversy  by  shutting  the 
door  upon  the  transaction,  and  leaving  both  parties  where 
they  had  placed  themselves. 

The  judgment  is  affirmed,  with  costs. 

Olds,  J.,  did  not  participate  in  the  decision  of  this  case* 
Filed  Nov.  13, 1890. 


♦- 
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Hendry  v.  Squier  et  al.  g*  XJ* 

Landlord  and  Tenant. — Action  for  Rent. — Answer  Pleading  Termination 
of  Lease, — Insufficiency  of. — In  an  action  to  recover  rent  for  leased  prem- 
ises, under  a  lease  reserving  to  the  tenant  the  right  to  terminate  the 
tenancy  by  giving  sixty  days'  notice,  an  answer  attempting  to  plead  a 
termination  of  the  lease,  by  written  notice  in  accordance  with  the  terms 
of  the  lease,  but  which  alleges  the  giving  of  only  twenty  days'  notice, 
and  the  surrender  of  the  premises  in  thirty  days  from  the  date  at  which 
the  notice  was  given,  is  bad. 

Same. — Agreement  to  Repair. — Breach  of. — Injuries  to  Tenants  Goods. — Dam- 
ages.— Where  the  lessor  of  a  building,  leased  for  a  term  of  years  com- 
mencing in  December,  1884,  agreed  to  'put  a  new  roof  on  a  part  of  the 
building  before  the  first  of  July,  1885,  it  being  stipulated  in  the  lease 
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that  the  tenant  released  all  claim  for  damages  for  injuries  to  goods  in 
the  part  of  the  building  to  be  repaired,  up  to  that  time,  the  tenant  could 
not  recover  damages  for  injuries  to  the  goods  by  reason  of  the  failure  of 
the  lessor  to  make  the  repairs  after  having  been  requested  so  to  do  by 
the  tenant.  It  was  the  duty  of  the  tenant,  upon  the  lessor's  refusal, 
to  make  the  repairs  himself,  and  offset  the  amount  against  the  rent. 
Buck  v.  Rodger*,  39  Ind.  222,  distinguished. 

From  the  Steuben  Circuit  Court. 

W.  G.  Croxton,  8.  Powers,  D.  R.  Best  and  E.  A.  Bratton, 
for  appellant. 

J.  A.  Woodhull  and  W.  M.  Brown,  for  appellees. 

Olds,  J. — Oh  the  29th  day  of  December,  1884,  the  ap-» 
pellees,  by  written  contract,  leased  to  the  appellant  a  brick 
store  building,  for  the  term  of  three  years,  at  the  monthly 
rental  of  $36,  the  appellant  reserving  the  right  to  terminate 
the  tenanpy  and  vacate  the  premises  by  giving  sixty  days* 
notice  of  his  intention  prior  to  such  intended  termination  \ 
the  appellees  agreeing  to  put  a  new  roof  on  the  part  of  said 
building  at  the  time  used  for  a  wareroom  and  clothing  room, 
the  roof  to  be  put  on  before  the  first  day  of  June,  1885.  The 
appellees  brought  this  suit  to  recover  the  rent  for  the  prem- 
ises under  the  lease.  The  lease  contained  a  stipulation  that 
the  appellant  released  all  claim  for  damages  for  injuries  to 
goods  in  said  wareroom  which  had  accrued,  or  might  accrue 
up  to  June  1st,  1885.  Issue  was  joined  on  the  complaint, 
and  a  trial  had,  resulting  in  a  finding  and  judgment  for  ap- 
pellees. The  questions  presented  by  this  appeal  arise  on  the 
rulings  of  the  court  in  sustaining  demurrers  to  the  third  par- 
agraph of  the  appellant's  answer,  and  the  first  paragraph  of 
appellant's  cross-complaint.  The  answer  seeks  to  avoid  lia- 
bility for  a  portion  of  the  rent  sued  for,  by  alleging  the  giv- 
ing of  notice  of  his  intention  to  terminate  the  lease,  and 
surrendering  possession  of  the  premises  under  the  lease. 
The  lease  provides  that  it  may  be  terminated  by  sixty 
days'  notice  on  the  part  of  the  appellant,  and  the  answer 
only  avers  the  giving  of  twenty  days'  notice,  and  the  sur- 
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render  of  the  premises  in  thirty  days  from  the  date  of  giving 
•the  notice.  It  is  not  contended,  on  behalf  of  the  appel- 
lant, that  notice  was  given  and  the  lease  terminated  in  ac- 
cordance with  the  terms  of  the  lease ;  but  it  is  insisted  that 
the  answer  pleads  a  surrender  and  acceptance  of  the  prem- 
ises, and  is,  therefore,  sufficient,  regardless  of  the  terms  of 
the  lease.  The  lease  might,  undoubtedly,  be  terminated  by 
an  agreement  between  lessor  and  lessee,  or  a  surrender  by 
the  lessee  and  acceptance  by  the  lessor ;  but  this  paragraph 
of  answer  does  not  seek  to  set  up  any  such  termination  of  the 
lease ,  but  attempts  to  plead  a  termination  of  the  lease  by 
written  notice  in  accordance  with  the  terms  of  the  lease; 
and  it  does  not  show  a  compliance  with  the  terms  of  the  lease 
providing  for  its  termination,  and  the  demurrer  was  properly 
sustained. 

The  first  paragraph  of  cross-complaint,  or  counter-claim, 
alleges  the  failure  of  the  appellees  to  put  a  new  roof  on  the 
wareroom,  as  agreed,  and  that  by  reason  of  such  failure  ap- 
appellant's  goods  were  injured  by  the  rain  and  snow  to  the 
damage  of  the  appellant  in  the  sum  of  $541.  It  is  not  con- 
tended but  that  the  appellant  might  set  up  and  recoup  all 
legal  damages  he  had  sustained  by  reason  of  appellees1  fail- 
ure to  put  a  new  roof  on  the  building;  but  it  is  contended 
that  he  is  not  entitled  to  recover  the  damages  pleaded  for 
injury  to  his  goods  ;  that  such  damages  are  remote,  and  spec- 
ulative, and  not  within  the  contemplation  of  the  parties  at 
the  time  of  making  the  contract.  If  the  appellant  is  not  en- 
titled to  recover  damages  for  injuries  sustained  to  his  goods; 
then  the  demurrer  was  properly  sustained  to  the  first  para- 
graph of  counter-claim. 

It  will  be  noticed  that  the  lease  went  into  operation  in 
December,  1884,  and  the  roof  was  not  to  be  put  upon  the 
building  until  June,  1885,  and  that  the  room  was  in  use  at 
the  time  of  the  lease  for  a  wareroom  and  clothing-room;  so 
that  the  only  inference  to  be  drawn  from  the  lease  itself  is 
that  the  room  was  to  be  used  in  the  condition  it  then  was 
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until  June,  1885,  and  appellant  was  to  have  no  claim  for 
damages  up  to  that  date ;  and  there  is  no  stipulation  in  the 
contract  by  which  appellees  agree  to  pay  for  any  injury  to 
goods  after  that  date.  So,  the  question  is  presented  as  to 
whether  appellees  are  liable  for  damages  sustained  to  the 
goods  by  reason  of  their  agreement  to  repair  the  roof  by  put- 
ting on  a  new  one,  and  failing  to  do  so.  In  the  absence  of 
any  agreement  to  that  effect,  the  lessor  is  not  bound  to  make 
repairs,  and  it  is  only  by  virtue  of  the  stipulation  in  the  lease 
that  he  is  liable  in  this  instance  to  repair  the  building. 

If  the  appellees  had  refused  to  make  the  repairs,  and  put 
a  roof  on  the  part  of  the  building,  as  they  contracted,  or  had 
failed  to  do  so  within  a  reasonable  time,  the  appellant  might 
have  made  the  repairs  and  offset  the  amount  against  any  rent 
due  for  the  premises ;  or  possibly  he  might  have  recovered 
the  difference  in  value  of  the  rent  of  the  premises  in  the  con- 
dition they  were  in  and  the  condition  they  were  to  be  placed 
by  the  appellees ;  but  we  are  not  called  upon  to  determine 
what  would  have  been  appellant's  true  measure  of  damages ; 
it  is  only  necessary  to  decide  as  to  whether  or  not  he  is  en- 
titled to  recover  for  the  injury  done  to  his  goods  by  reason 
of  the  defective  roof. 

In  1  Sedgwick  Measure  of  Damages,  top  p.  126,  it  is 
said :  "  Where,  in  a  lease  of  a  dairy  farm  for  five  years, 
the  lessor  agreed  to  put  the  barns  on  the  premises  in  a  good 
state  of  repair,  but  neglected  to  do  so,  it  was  held  that  the 
lessee  could  recover  the  amount  it  would  cost  to  put  the  barns 
in  repair,  but  not  the  damages  sustained  by  injuries  to 
the  cows  and  young  cattle,  the  increase  of  food  and  the 
decrease  of  produce  resulting  from  the  state  of  the  barns; 
these  damages  being ( altogether  too  remote  and  contingent/  " 
Dorwin  v.  Potter,  5  Denio,  306. 

In  the  case  of  Leavitt  v.  Fletcher,  10  Allen,  119,  where  the 
lessor  agreed  to  make  all  necessary  repairs  to  the  outside  of 
the  building,  a  wooden  carriage-house,  and  the  house  fell  from 
the  weight  of  snow  and  injured  the  lessee's  carriage  kept 
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therein,  it  was  held  that  the  lessor  was  not  liable  for  the 
injury  to  the  carriage.  In  Cook  v.  Souk,  56  N.  Y.  420,  it 
is  held  that  the  measure  of  the  tenant's  damage  is  the  dif- 
ference between  the  rental  value  of  the  premises,  as  they  are, 
and  as  the  landlord  agreed  to  put  them.  In  that  case,  it  is 
said  by  the  learned  judge  writing  the  opinion:  "  In  cases 
where  the  requisite  repairs  are  trifling,  and  the  damage  by 
not  making  them  are  large,  I  think  it  is  the  duty  of  the 
tenant  to  make  them  and  charge  the  landlord  with  the  cost." 
See  authorities  collected  in  note  to  Polack  v.  Pioche,  95 
Am.  Dec.  117.  It  is  a  well-settled  rule  that  where  one  is 
subjected  to  injury  from  the  breach  of  a  contract  he  must 
make  reasonable  exertion  to  reduce  his  damages  as  much  as 
practicable.  Louisville,  eto.,  R.  W.  Co.  v.  Ilanagan,  113  Ind. 
488 ;  Louisville,  etc.,  R.  W.  Co.  v.  Sumner,  106  Ind.  55. 

It  would  be  manifestly  unjust  to  hold  that  even  where  a 
landlord  had  contracted  to  make  all  necessary  repairs,  the 
tenant  might  permit  his  goods  to  so  remain  beneath  a  leak 
in  the  roof  which  it  would  cost  but  a  trifle  to  repair,  and 
which,  if  left  out  of  repair,  would  cause  large  damage  to 
his  goods,  and  subject  the  landlord  to  the  payment  of  such 
damages. 

As  shown  by  the  averments  in  the  pleading,  the  con- 
dition of  this  roof  was  well  known  to  the  appellant  long 
before  the  time  when  the  landlord  was  to  repair  it  by  put- 
ting on  a  new  roof.  And  it  is  further  averred  that  the 
appellant  requested  the  repairs  to  be  made,  and  the  ap- 
pellees refused  to  make  the  repairs.  This  gave  the  appel- 
lant the  right  to  make  the  necessary  repairs  and  charge  them 
to  appellees.  Hopkins  v.  Ratliff,  115  Ind.  213.  Certainly, 
after  such  refusal  appellant  could  not  voluntarily  permit  his 
goods  to  remain  in  the  building  and  suffer  injury,  and  re- 
cover the  damage  from  the  appellees.  Yet,  under  these  cir- 
cumstances, the  appellant  allows  his  goods  to  remain  in  this 
end  of  the  building,  and  be  damaged  by  the  rainfall,  when, 
for  aught   that   appears   in   the   pleading,   it   would  have 
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been  a  small  expense  to  have  repaired  it,  or  that  even  a  new 
roof  upon  the  building  would  have  cost  much  less  than  the 
damages  sustained  to  the  goods. 

It  is  contended  that  the  decision  in  the  case  of  Buck  v. 
Rodgers,  39  Ind.  222,  sustains  the  theory  of  the  appellant. 
We  do  not  think  it  in  conflict  with  the  view  we  take  in  this 
case.  The  facts  in  that  case  were  peculiar,  and  very  strong 
in  favor  of  the  tenant.  The  landlord  had  covenanted  to  re- 
pair the  fence ;  the  tenant  relied  upon  his  doing  so,  and 
planted  his  crop.  The  tenant  had  no  rails ;  he  could  not  re- 
pair the  fence ;  he  kept  his  son  from  school  to  guard  his 
crops ;  he  did  all  he  could  to  protect  them ;  the  crops  he 
could  not  remove,  and  the  tenant  did  all  in  his  power  to  pro- 
tect them,  and  it  was  held  that  under  the  circumstances  in 
that  case  the  tenant  was  entitled  to  the  damages  he  actually 
sustained.  But  no  general  rule  of  damages  is  laid  down,  or 
stated,  by  the  court ;  but  this  court  sustained  the  charge  of 
the  court  below,  and  said,  if  not  strictly  correct,  it  worked 
no  harm  to  the  appellant. 

We  do  not  think  the  appellant  entitled  to  recovery  for  the 
injuries  to  his  goods,  and  there  was  no  error  in  sustaining  a 
demurrer  to  the  first  paragraph  of  counter-claim. 

Judgment  affirmed,  with  costs. 

Filed  Not.  13, 1890. 
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1S9 ?&|  Contempt. — Disobedience  of  Subpoena  Requiring  Attendance  of  Witness  Before 

Grand  Jury. — Attachment —  Recognizance. — Action   Upon. —  Continuance. — 

Overruling  Motion  For. — Where  an  action  upon  a  recognizance  given  by 

one  under  arrest  upon  an  attachment  for  contempt  was  commenced  in 

the  April  term  of  the  Grant  Circuit  Court,  and  before  the  close  of  the 

term  the  defendants  appeared  and  the  cause  was  continued ;  and  there* 
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after,  at  the  September  term,  they  moved  for  a  stay  of  proceedings  in 
order  to  make  an  application  to  the  Blackford  Circuit  Court,  in  which 
the  entry  of  forfeiture  was  made,  to  set  aside  such  entry,  such  motion 
was  properly  overruled.  The  Supreme  Court  will  take  judicial  notice 
of  the  fact  that  there  was  an  intervening  term  of  the  Blackford  Circuit 
Court  between  the  April  and  September  terms  of  the  Grant  Circuit 
Court,  and  the  defendants,  had  they  been  diligent,  might  have  made  their 
application  to  that  court,  and  had  a  hearing  before  the  commencement 
of  the  term  of  the  Grant  Circuit  Court,  at  which  they  made  their  motiou. 

Same. — Recognizance. — Entry  of  Forfeiture. — Condition  Precedent  to  Suit. — 
Defence. — While  such  entry  of  forfeiture  was  a  condition  precedent  to  a 
suit  upon  the  recognizance  by  the  State,  it  was  not  a  hindrance  to  a 
complete  defence  by  the  defendants,  if  for  any  reason  they  were  not 
liable. 

Same. —  Witnesses  Before  Grand  Jwnj.-^  Authority  of  Clerk  to  Issue  Subpoena* 
For, — Statute. — While  there  is  no  statute  which,  in  express  language,  di- 
rects the  clerk  of  the  court  to  issue  subpoenas  for  witnesses  to  appear 
before  the  grand  jury,  by  implication  from  sections  1797, 3858, 1682, 1671, 
1785,1417, 1664,  and  5854,  B.  S.  1881,  the  authority  clearly  appears,  and 
the  court  may  punish  for  contempt  one  who  disobeys  such  subpoena. 

Same. —  Proceedings  for. — Section  1013,  R.  S.  1881,  Regulating. —  Section 
1013,  B.  S.  1881,  regulating  proceedings  for  contempt,  has  no  applica- 
tion to  an  attachment  for  contempt  of  one  who  disobeys  a  subpoena 
commanding  him  to  appear  before  the  grand  jury  as  a  witness.  Section 
1014  expressly  excepts  witnesses  subpoenaed  to  testify  in  any  case,  civil 
pr  criminal. 

Same. — Attachment. — Authority  of  Sheriff  to  Take  Recognisance. — Section  1705, 
B.  S.  1881,  confers  upon  the  officer  authorized  to  execute  a  warrant  in 
a  criminal  case  the  authority  to  take  the  recognizance  of  the  person 
named  in  the  warrant.  An  attachment  for  contempt  is  a  warrant  in 
a  criminal  action,  within  the  meaning  of  said  section,  and  the  sher- 
iff has  authority  to  execute  it,  and  accept  bail  in  the  sum  fixed  by  statute. 

From  the  Grant  Circuit  Court. 

G.  W.  Steele  anil  /.  A.  Kersey,  for  appellants. 
L.  T.  Michener,  Attorney  General,  and  J.  H.  Gillettf  for 
the  State. 

Berkshire,  C.  J. — This  action  has  for  its  foundation  a 
recognizance  executed  by  the  appellants  to  the  appellee  to 
secure  Baldwin's  attendance  in  the  Blackford  Circuit  Court 
to  answer  for  contempt.  The  circumstances,  in  brief,  are  as 
follows : 
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Baldwin  bad  been  subpoenaed  to  appear  as  a  witness  be- 
fore the  grand  jury  of  the  Blackford  Circuit  Court,  at  its 
March  term,  1888;  he  failed  to  appear;  the  court  ordered 
an  attachment,  and  fixed  the  bail  at  $100.  The  writ  was 
issued,  directed  to  the  sheriff  of  Grant  county,  who  executed 
it  and  approved  the  recognizance  sued  upon.  Baldwin  fail- 
ing to  appear  in  answer  to  said  charge,  in  accordance  with 
the  conditions  of  the  recognizance  he  was  called,  and  de- 
faulted, and  the  fact  entered  of  record.  Section  1721,  R.  S. 
1881. 

This  action  was  commenced  in  the  April  term,  1888,  of 
the  Grant  Circuit  Court,  and  before  the  close  of  the  term  the 
appellants  appeared  and  submitted  to  a  rule  to  answer,  and 
the  cause  was  continued.  Thereafter,  and  at  the  September 
term  of  the  court,  they  moved  the  court  for  a  stay  of  proceed- 
ings, that  they  might  go  into  the  Blackford  Circuit  Court 
and  make  an  application  to  set  aside  the  entry  declaring  a 
forfeiture  of  the  recognizance.  This  motion  the  court  over- 
ruled, and  the  appellants  saved  an  exception. 

After  the  court  had  refused  the  motion  to  stay  proceed- 
ings, the  appellants  filed  a  plea  in  abatement ;  this  plea  was 
challenged  by  a  demurrer,  which  the  court  sustained,  and  the 
appellants  saved  an  exception. 

Thereafter  the  appellants  filed  an  answer  in  bar ;  to  this 
answer  the  appellee  addressed  a  demurrer,  which  the  court 
sustained,  and  an  exception  was  saved  ;  the  appellants  then 
filed  an  additional  answer,  to  which  a  demurrer  was  submit- 
ted and  sustained,  and  they  excepted. 

Upon  appellants  refusal  to  answer  further,  the  court  ren- 
dered judgment,  for  want  of  an  answer,  for  the  amount 
named  in  the  recognizance. 

The  errors  assigned  are  :  The  court  erred  in  overruling 
the  motion  to  stay  proceedings;  in  sustaining  the  demurrer 
to  the  plea  in  abatement ;  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  the  court  erred  in 
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sustaining  the  demurrer  to  the  original  answer,  and  in  sus- 
taining the  demurrer  to  the  additional  answer. 

The  motion  to  stay  proceedings  was  properly  overruled. 
The  facts  upon  which  the  motion  rested  entitled  the  appel- 
lants to  no  such  relief.  Had  the  appellants  been  at  all  dili- 
gent they  would  have  known  of  the  disposition  that  had  been 
made  of  the  proceedings  for  contempt  in  time  to  have  made 
their  application  to  the  Blackford  Circuit  Court,  and  had  a 
hearing  before  the  commencement  of  the  term  of  the  Grant 
Circuit  Court  at  which  they  made  their  motion.  This  court 
will  take  judicial  notice  of  the  fact  that  there  was  an  inter- 
vening term  of  the  Blackford  Circuit  Court  between  the 
April  and  September  terms  of  the  Grant  Circuit  Court.  But 
the  entry  of  forfeiture  did  not  conclude  the  appellants  from 
making  any  defence  to  this  action  which  they  would  other- 
wise have  had.  The  entry  was  a  condition  precedent,  to  a 
maintenance  of  the  action  by  the  State,  but  it  was  in  no  way 
a  hindrance  to  a  complete  defence  by  the  appellants,  if  for 
any  reason  they  were  not  liable. 

The  cause  was  afterwards  continued,  with  a  rule  to  answer 
standing  against  the  appellants,  and  in  the  meantime,  as 
their  answer  thereafter  filed  discloses,  they  presented  their 
application  to  the  Blackford  Circuit  Court,  obtained  a 
hearing  and  an  adverse  ruling  ;  this  being  true,  the  appel- 
lants were  not  injured  by  the  ruling  of  the  court  if  it  had 
been  erroneous.  The  answer  in  abatement  was  clearly  bad. 
There  was  nothing  stated  in  it  tending  to  show  cause  for 
an  abatement  of  the  action  ;  the  facts  pleaded,  so  far  as  ma- 
terial, went  to  the  merits  of  the  action  and  not  to  its  abate- 
ment. But  after  the  hearing  in  the  Blackford  Circuit  Court 
there  was  nothing  left  for  the  plea  in  abatement  to  rest  upon  ; 
the  appellants  were,  therefore,  in  no  way  injured  by  the  rul- 
ing of  the  court  had  the  plea  in  abatement  been  good. 

There  was  no  demurrer  addressed  to  the  complaint,  but 
if  there  had  been  our  conclusion  as  to  its  sufficiency  would 
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not  be  different.  We  thiuk  the  complaint  states  a  good  cause 
of  action. 

The  subpoena  was  personally  served  on  Baldwin,  and  his 
failure  to  appear  before  the  grand  jury  as  commanded  was 
contempt,  for  which  the  court  had  power  to  summarily  pun- 
ish him,  except  he  purged  himself  thereof.  This  he  could 
do  when  the  time  came  to  answer  by  appearing  and  offering 
to  the  court  some  reasonable  excuse  for  his  failure  to  obey 
the  command  of  the  writ. 

The  appellants  insist  that  the  subpoena  was  not  a  legal 
process,  and  hence  Baldwin  was  not  bound  to  obey  it.  It 
is  contended  that  there  is  no  authority  given  by  statute  for 
a  subpoena  to  issue  for  witnesses  to  appear  before  the  grand 
jury.  And  it  is  probably  true  that  there  is  no  statute 
which  in  express  language  directs  the  clerk  of  the  court  to 
issue  subpoenas  for  witnesses  to  appear  before  the  grand 
jury,  but  we  think  the  authority  clearly  appears  by  impli- 
cation. The  same  may  be  said  as  to  witnesses  required  to 
appear  at  the  trial  of  a  criminal  prosecution. 

Section  1797  provides  that  witnesses  oji  behalf  of  the 
State  or  defendant,  in  criminal  prosecutions,  may  be  com- 
pelled to  attend  and  give  testimony  in  open  court. 

Section  1858  declares  that  the  defendant,  in  case  of  a  con- 
viction, shall  not  be  taxed  with  costs  for  the  mileage  or  at- 
tendance of  witnesses  summoned  by  the  State  whose  names 
were  not  endorsed  on  the  indictment  or  information. 

Section  1682  empowers  the  sheriff  to  execute  warrants 
and  serve  subpoenas. 

Section  1671  requires  that  the  names  of  all  the  material 
witnesses  must  be  endorsed  on  the  indictment,  but  that  other 
witnesses  may  afterwards  be  subpoenaed  by  the  State. 

Section  1785  gives  to  the  accused,  in  a  criminal  case,  the 
right  to  have  compulsory  process  for  obtaining  his  witnesses. 

Section  1417  authorizes  the  courts  to  make  allowances  for 
necessary  expenditures  incurred  under  their  order  to  women, 
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children,  or  aged,  infirm,  or  poor  persons  summoned  as  wit- 
nesses in  State  prosecutions. 

Section  1664  gives  authority  to  compel  the  attendance  of 
witnesses  before  the  grand  jury. 

In  view  of  these  several  provisions  it  can  hardly  be  claimed 
that  the  clerk  of  the  circuit  court,  whose  duty  it  is  to  issue 
all  processes  for  the  court,  is  not  authorized  to  issue  subpoe- 
nas to  be  served  upon  witnesses  in  criminal  cases  in  the  ab- 
sence of  an  express  statute  conferring  such  authority.  Such 
a  holding  by  this  court  would  be  in  opposition  to  the  evi- 
dent intention  of  the  Legislature,  the  long-continued  prac- 
tice to  the  contrary,  and  would  go  very  far  to  obstruct  a 
proper  enforcement  of  the  law  against  those  who  violate  it. 

When  we  consider  the  criminal  code  as  an  entirety,  and 
look  at  the  statutes  regulating  the  duties  of  clerks  of  the  cir- 
cuit and  criminal  courts,  we  have  no  difficulty  in  reaching  a 
conclusion  as  to  what  is  the  proper  process  to  secure  the 
presence  of  witnesses  in  all  kinds  of  criminal  proceedings, 
and  by  whoever  issued. 

We  are  forced  to  the  conclusion  that  the  proper  process 
for  witnesses  in  all  cases  is  a  subpoena  issued  by  the  clerk. 
It  is  conceded  that  this  is  true  as  to  witnesses  whose  attend- 
ance is  required  upon  the  trial  in  court.  We  can  imagine 
no  good  reason  for  a  different  practice  as  to  witnesses  whose 
attendance  is  required  before  the  grand  jury,  and  none  has 
been  suggested. 

Section  1417,  cited  above,  is  none  the  less  applicable  to 
witnesses  summoned  to  appear  before  the  grand  jury  than 
before  the  court,  and  has  been  universally  construed  as  alike 
applicable.  But  it  is  not  improper  to  consider  the  provi- 
sions in  the  civil  code  in  giving  construction  to  the  provi- 
sions found  in  the  criminal  procedure  act,  and  when  we  do 
this  we  find  that  a  subpoena  is  the  proper  process  and  the 
only  one  recognized  for  summoning  witnesses  to  testify  in 
any  matter  where  the  testimony  of  a  witness  is  required. 
But  if  there  was  otherwise  any  doubt  as  to  the  correctness 
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of  our  conclusion  there  is  still  one  other  statute  which  seems 
to  settle  the  question  beyond  controversy.  We  refer  to  sec- 
tion 5854,  R.  S.  1881,  fixing  the  fees  of  the  clerk,  which 
reads,  so  far  as  material  to  the  question  under  consideration, 
as  follows :  '*'  For  issuing  and  filing  each  subpoena  for  the 
grand  jury,  including  all  witnesses  called  for  at  one  time, 
eight  cents  (to  be  paid  out  of  the  county  treasury,  upon  the 
order  of  the  judge  of  the  court  having  criminal  jurisdic- 
tion)." But  it  is  contended  further  that  the  appellant  Bald- 
win was  at  most  only  guilty  of  an  indirect  contempt,  as 
provided  in  section  1007,  B.  S.  1881,  and  could  only  be 
proceeded  against  as  provided  in  section  1013,  and  that  the 
complaint  is  bad  because  it  fails  to  show  a  state  of  facts 
bringing  the  case  within  the  last  named  section.  We  can 
not  agree  with  this  contention.  Section  1014,  which  is  a 
part  of  the  same  act,  expressly  excepts  witnesses  subpoenaed 
to  testify  in  any  case  in  court,  civil  or  criminal. 

Section  2036  makes  it  a  criminal  offence  for  any  person 
to  disobey  a  subpoena  or  citation,  but  expressly  provides  that 
the  creation  of  the  offence  shall  not  prevent  summary  pro- 
ceedings for  contempt. 

Section  1322,  which  is  a  later  act  than  sections  1007  and 
1013,  supra,  expressly  provides  that  the  circuit  courts  shall 
have  full  authority  to  punish  by  fine  and  imprisonment,  or 
either,  all  contempts  of  their  authority  and  process,  in  any 
matter  before  them,  or  by  which  the  proceedings  of  the 
courts  or  the  due  course  of  justice  are  interrupted. 

We  think  it  very  clear  that  the  Legislature  has  not 
abridged,  or  attempted  so  to  do,  the  power  of  the  courts  to 
summarily  punish  as  for  contempt  persons  who  have  diso- 
beyed its  process  by  failing  to  appear  as  witnesses  either  in 
court  or  before  the  grand  jury.  The  power  of  the  coufts  to 
punish  for  contempt  those  who  disobey  their  process  is  an 
inherent  power  and  one  which  can  not  be  taken  away  or 
abridged  except  by  organic  law. 

In  Williamson's  Case  there  had  been  a  conviction  for  con- 
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tempt  in  one  of  the  United  States  District  Courts.  He  brought 
a  habeas  corpus  proceeding  to  the  Supreme  Court  of  Penn- 
sylvania. The  opinion  was  delivered  by  Black,  J.  It  is 
able  and  exhaustive.  The  case  will  be  found  reported  in  26 
Pa.  St.  9,  and  67  Am.  Dec.  378.  On  page  380  it  is  said, 
speaking  of  the  petitioner :  "  What  is  he  detained  for  ? 
The  answer  is  easy  and  simple.  The  commitment  shows 
that  he  was  tried,  found  guilty,  and  sentenced  for  contempt 
of  court,  and  nothing  else.  He  is  now  confined  in  execution 
of  that  sentence,  and  for  no  other  cause.  This  was  a  dis- 
tinct and  substantive  offence  against  the  authority  and  gov- 
ernment of  the  United  States.  Does  anybody  doubt  the  ju- 
risdiction of  the  district  court  to  punish  contempt?  Cer- 
tainly not.  All  courts  have  this  power,  and  must  necessarily 
have  it ;  otherwise  they  could  not  protect  themselves  from 
insult,  or  enforce  obedience  to  their  process.  Without  it  they 
would  be  utterly  powerless."  See  Ex  parte  Kearney,  7 
Wheaton,  38 ;  3  Am.  &  Eng.  Encyc.  of  Law,  780,  and  au- 
thorities cited ;  Hawkins  v.  State,  125  Ind.  570.  Section 
1705,  R.  S.  1881,  confers  upon  the  officer  authorized  to  ex- 
ecute a  warrant  in  a  criminal  case  the  authority  to  take  the 
recognizance  of  the  person  named  in  the  warrant.  The  at- 
tachment in  the  hands  of  the  sheriff  of  Grant  county  was  a 
warrant  in  a  criminal  action,  and  the  sheriff  had  authority  to 
execute  it  and  accept  bail  in  the  sum  as  fixed  by  the  court. 

That  a  proceeding  for  contempt,  because  of  the  disobedi- 
ence of  the  process  of  the  court,  is  a  criminal  proceeding, 
and,  therefore,  bailable,  there  can  be  no  question.  All  vio- 
lations of  the  criminal  statutes,  except  murder  and  treason, 
are  bailable  under  our  Constitution  and  laws.  Section  17, 
Bill  of  Bights,  State  Constitution. 

In  New  Orleans  v.  Steamship  Co.,  20  Wall.  387,  the  court 
said :  "  Contempt  of  court  is  a  specific  criminal  offence. 
The  imposition  of  the  fine  was  a  judgment  in  a  criminal  case. 
That  part  of  the  decree  is  as  distinct  from  the  residue  as  if 
it  were  a  judgment  upon  an  indictment  for  perjury  com- 
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mitted  in  a  deposition  read  at  the  hearing.  This  court  can 
take  cognizance  of  a  criminal  case  only  upon  a  certificate 
of  division  in  opinion."  Williamson's  Case,  supra;  Ex  parte 
Kearney,  supra  ;  Fischer  v.  Hayes,  6  Fed.  Rep.  63 ;  3  Am.  & 
Eng.  Eucyc.  of  Law,  796 ;  5  Crim.  L.  Mag.  171. 

We  find  no  infirmity  in  the  complaint. 

The  original  answer  is  substantially  the  same  as  the  ad- 
ditional paragraph,  and  if  one  is  bad  the  other  is  necessa- 
rily so. 

There  is  an  absence  of  any  averment  that  Baldwin  at  any 
time  presented  himself  to  the  Blackford  Circuit  Court  in 
answer  to  the  proceedings  in  attachment,  and  for  some  un- 
accountable reason  it  does  not  appear  that  Overman  ever 
offered  to  surrender  his  principal  upon  a  bail-piece  in  dis- 
charge of  his  liability.  The  paragraphs  of  answer  are  bad 
for  these  if  for  no  other  reasons. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  13, 1890. 
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tion for  its  possession. 

From  the  Lawrence  Circuit  Court. 

N.  Orooke,  J.  E<  Boruff,  T.  H.  Palmer  and  W.  F.  Palmer,  for 
appellant. 

Olds,  J. — This  was  an  action  brought  by  John  B.  Stipp,  as 
guardian  of  Isis  G.  Adams,  against  the  appellant  for  the  pos- 
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session  of  an  organ  alleged  to  be  the  property  of  appellee's 
ward;  It  is  alleged  that  said  appellee  is  entitled  to  the  imme- 
diate possession  of  the  same  ;  that  it  is  of  the  value  of  $28,  and 
is  unlawfully  detained,  etc.  Appellant  demurred  to  the  com- 
plaint, which  demurrer  was  overruled,  and  exceptions  taken. 

The  only  question  presented  is  as  to  the  right  of  the  guar- 
dian to  maintain  an  action  for  the  possession  of  personal 
property  belonging  to  his  ward.  It  is  contended  by  counsel 
for  the  appellant  that  the  guardian  has  no  right  to  maintain 
the  action,  but  that  the  action  must  be  brought  in  the  name 
of  the  ward  by  his  next  friend,  and  we  are  cited  to  some  au- 
thorities which  it  is  contended  sustain  this  theory ;  but  we 
do  not  think  they  support  the  contention  of  counsel. 

An  action  of  replevin  is  a  possessory  action,  and  the  stat- 
ute provides  that  it  may  be  maintained  by  any  person  hav- 
ing the  right  to  the  immediate  possession  of  the  property. 
Sections  1266,  1267,  R.  S.  1881.  In  Pacey  \.  Powell,  S7 
Ind.  371,  it  is  said  :  "  It  is  true,  also,  that  the  mere  possessory 
right  to  persona]  property  may  prevail  against  the  absolute 
legal  title  thereto,  where  such  title  and  the  right  of  posses- 
sion become  separated,  and  are  held  by  different  parties." 

Section  2512  provides  that  "  The  court  having  probate 
jurisdiction  in  each  county,  in  term  time,  or  the  clerk 
thereof  in  vacation,  shall  appoint  guardians  of  minors  res- 
ident in  such  county,  or  having  estate  therein;  and  in  case 
of  conflict  between  two  appointments  in  different  counties, 
the  one  first  made  shall  exclude  all  others,  and  extend  to  all 
the  property  of  the  ward  within  this  State."  Section  2518 
gives  to  the  guardian  the  management  of  the  minor's  estate 
during  minority. 

It  would  seem  that  there  could  be  no  doubt  but  that  the 
guardian  has  the  right  to  the  custody  of  the  personal  prop- 
erty owned  by  the  ward.  Without  the  right  to  its  custody 
he  would  be  unable,  in  many  instances,  to  comply  with  the 
statute,  and  manage  the  estate  of  the  ward  ;  and,  having  the 
Vol.  126.— 3 
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right  to  the  possession,  he  may  maintain  an  action  for  its 
possession. 

We  are  referred,  by  counsel,  to  sections  255,  256,  257,  and 
258,  R.  S.  1881,  giving  to  an  infant  the  right  to  maintain 
an  action  by  next  friend ;  but  we  do  not  deem  these  sections 
as  controlling  the  manner  in  which  an  action  for  the  posses- 
sion of  personal  property  shall  be  prosecuted.  The  right  of 
action  for  the  possession  is  not  necessarily  in  the  infant 
when  he  has  a  legally  appointed  guardian  claiming  the  pos- 
session and  custody  of  the  personal  property.  No  doubt  an 
infant  may,  by  his  next  friend  in  some  instances,  prosecute 
an  action  for  the  possession  of  personal  property,  but  the 
guardian,  having  the  custody  of  the  infant  and  the  manage- 
ment of  his  estate,  may  also  prosecute  an  action  for  the  pos- 
session of  personal  property  owned  by  his  ward ;  having  the 
right  to  the  control  and  management  of  the  property  he 
must,  as  a  nepessary  incident,  have  the  right  to  recover  pos- 
session of  such  property  from  one  unlawfully  retaining  the 
possession  of  the  same.  It  certainly  does  not  lie  in  the 
mouth  of  one  who  unlawfully  retains  possession  of  the  prop- 
erty of  the  ward  and  deprives  the  guardian  from  managing 
and  controlling  the  same  to  say  that  he  has  no  right  to  sue 
for  and  recover  the  possession  when  the  infant  is  making  no 
objection. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  14,  1890. 
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No.  14,103. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Stommel. 

Verdict. — Answers  to  Interrogatories. — Judgment  Non  Obstante  Veredicto. — 
Motion  for. — Unless  the  answers  to  interrogatories  are  so  inconsistent 
with  the  general  verdict  as  to  override  it,  a  motion  for  judgment  non 
obstante  veredicto  may  be  properly  overruled. 

Negligence. — Heading. — Sufficiency  of  Complaint. — A  complaint  in  an  ac- 
tion for  negligence  which  alleges  facts  sufficient  to  show  negligence  on 
the  part  of  the  defendant,  and  avers  that  there  was  no  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  is  sufficient,  unless  it  affirmatively 
appears  notwithstanding  these  allegations  that  there  was  an  absence  of 
negligence  on  the  defendant's  part,  or  the  presence  of  negligence  on  the 
part  of  the  plaintiff. 

Railroad. — Accident  at  Crossing. — Negligence  in  Running  Train. — Instruc- 
tion Requested. — In  an  action  for  damages  against  a  railroad  company 
for  injuries  to  plaintiff's  team  at  a  railroad  crossing,  caused  by  the  al- 
leged negligence  of  the  company,  an  instruction  requested  that  the  fact 
that  the  train  "  was,  at  the  time,  running  twenty,  thirty,  or  forty  miles 
an  hour,  constitutes  no  element  of  negligence;  or  under  the  other  facts 
proven  shows  the  defendant,  or  its  servants,  to  have  been  wilfully  care- 
less of  the  consequences  of  such  running/'  may  be  properly  refused,  be- 
cause it  is  confused  and  misleading,  and  because  it  was  not  a  question 
as  to  whether  the  company's  servants  were  guilty  of  wilful  conduct. 
Whether  the  rate  of  speed  at  which  the  train  was  running  constituted 
an  element  of  negligence  was  a  question  of  fact  for  the  jury  under  all 
the  circumstances  of  the  case,  and  not  a  question  of  law  for  the  court. 

Same. — Injury  at  Crossing. —  What  Plaintiff  Must  Show  to  Recover  for. — Con- 
tributory Negligence. — Where  a  person  is  injured  while  crossing  a  railroad 
track,  either  in  person  or  property,  by  a  collision  with  a  train,  the  fault 
is  prima  fade  his  own,  and  he  must  affirmatively  show  that  his  fault,  or 
negligence,  did  not  contribute  to  the  injury,  to  recover. 

Same. — Management  of  Team. — Responsibility  of  Owner  for  Servants  Conduct. 
— One  whose  team  is  injured  by  a  collision  with  a  train  at  a  railroad 
crossing  while  it  is  in  the  charge  of  his  servant,  is  responsible  for  the  con- 
duct of  the  servant  at  the  time  of  the  accident,  and  if  he  did  not  exer- 
cise due  care  the  owner  is  chargeable  with  such  want  of  care,  and  can 
not  recover. 

Same  —  Vigilance  Required  of  One  Crossing  Track. — A  railroad  track  is,  of 
itself,  a  warning  to  those  who  go  upon  it,  and  persons  about  to  cross  it 
are  bound  to  recognize  the  danger,  and  to  make  use  of  the  sense  of  hear* 
ing  as  well  as  that  of  sight ;  and  if  one  can  not  be  made  available  the 
obligation  to  use  the  other  is  the  stronger  to  ascertain,  before  attempt- 
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ing  to  make  the  crossing,  whether  or  not  a  train  is  in  dangerous  prox- 
imity;  and  if  one  neglects  to  do  this,  but  carelessly  ventures  upon  the 
track  and  is  injured,  it  must  be  at  his  own  risk.  Such  conduct  is  suf- 
ficient of  itself  to  defeat  a  recovery. 

Same. — Crossing  Unusually  Dangerous. — Extraoidinary  Vigilance. — Where 
a  crossing  is  particularly  dangerous,  and  requires  extraordinary  effort 
to  ascertain  whether  it  is  safe  to  attempt  to  pass  over  it,  one  familiar 
with  the  locality  and  danger  surrounding  it  must  use  care  proportion- 
ate to  the  probable  danger. 

Same. — Duly  of  One  Approaching. — Failure*  to  Give  Signals. — Contributory 
Negligence. — It  is  the  duty  of  one  approaching  a  railroad  crossing  to 
stop  and  look  for  an  approaching  train,  if  there  is  any  point  within  a 
reasonable  distance  from  the  crossing  from  which  he  can  observe  a  train 
approaching;  and  if  no  train  is  to  be  seen  it  is  his  duty,  when  nearing 
the  crossing  to  stop  and  listen  for  the  sound  which  ordinarily  follows  a 
moving  train.  The  failure  of  the  company's  employees  to  give  the  sig- 
nals required  by  statute  does  not  enter  into  the  question  of  contributory 
negligence. 

Witness. — Credibility  of. — Question  for  Jury.— The  credibility  of  witnesses 
and  the  weight  to  be  given  their  testimony,  are  always  questions  for  the 
jury;  and 'an  instruction  requested,  that  under  certain  circumstances 
positive  testimony  given  by  one  witnesses  entitled  to  more  weight  than 
negative  testimony  given  by  another,  may  be  properly  refused. 

From  the  Lake  Circuit  Court. 

G.  R.  Eldridge,  G.  W.  Friedley,  T.  L.  Sullivan,  A.  Q.  Jones 
and  W.  C.  McMahon,  for  appellant. 
J.  W.  Youche,  for  appellee. 

Berkshire,  C.  J. — This  was  an  action  instituted  by  the 
appellee  against  the  appellant  to  recover  damages  for  two 
horses  killed  and  a  wagon  destroyed  because  of  the  alleged 
negligence  of  the  employees  of  the  appellant  in  running 
and  operating  a  locomotive  and  train  of  cars  of  which  it 
was  the  owner,  over  and  along  its  line  of  railroad. 

The  appellee  has  filed  no  brief,  and,  therefore,  we  are 
without  the  benefit  of  an  argument  in  support  of  the  vari- 
ous rulings  of  the  trial  court  complained  of. 

The  case  was  put  at  issue  by  an  answer  in  general  denial 
after  a  demurrer  had  been  addressed  to  the  complaint  and 
overruled.     The  issue  joined  was  submitted  to  a  jury,  who, 
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after  hearing  the  evidence,  returned  a  verdict  for  the  appel- 
lee, and  returned  therewith  certain  interrogatories  pro- 
pounded to  them  with  their  answers  thereto. 

The  appellant  moved  for  a  judgment  in  its  favor  non  06- 
stante,  because  of  the  answers  to  the  interrogatories.  The 
court  overruled  this  motion  and  the  appellant  then  filed  a 
motion  for  a  new  trial,  which  was  also  overruled  and  judg- 
ment rendered  for  the  appellee.  To  all  of  these  adverse 
rulings  of  the  court  the  appellant  reserved  exceptions. 

Several  errors  have  been  assigned  to  which  we  need  not 
make  special  reference,  for  the  reason  that  the  questions  * 
considered  will  sufficiently  appear  in  the  opinion  without 
such  reference. 

We  regard  the  second  paragraph  of  the  complaint  (it  be- 
ing the  one  upon  which  the  verdict  depends)  as  good.  It 
alleges  facts  sufficient  to  show  negligence  on  the  part  of  the 
appellant,  and  contains  the  usual  negative  averment  that 
there  was  no  contributory  negligence  on  the  part  of  the 
appellee.  This  renders  the  complaint  good,  unless  it  affirm- 
atively appears,  notwithstanding  these  allegations,  that  there 
was  an  absence  of  negligence  on  the  appellant's  part,  or  the 
presence  of  negligence  on  the  part  of  the  appellee,  and 
neither  is  made  to  appear. 

The  answers  of  the  jury  to  the  interrogatories  are  not  so 
inconsistent  with  the  general  verdict  as  to  override  it,  hence 
there  was  no  error  in  overruling  this  motion  non  obstante. 

This  brings  us  to  the  motion  for  a  new  trial.     Certain 
questions  are  raised  by  the  motion  for  a  new  trial  because  of 
,  the  rejection  of  certain  testimony  offered  by  the  appellant. 

As  the  judgment  will  have  to  be  reversed  for  other  rea- 
sons, and  as  these  questions  may  not  arise  on  another  trial, 
we  do  not  stop  to  consider  them. 

The  appellant  requested  certain  instructions,  which  were 
refused  by  the  court. 

The  instructions  are  fourteen  in  number,  and  it  was  the 
duty  of  the  court  to  give  all  of  them,  or  their  equivalent, 
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from  one  to  twelve  inclusive,  except  the  tenth  and  twelfth. 
We  have  not  considered  the  thirteenth  and  fourteenth,  for 
the  reason  that  counsel  for  appellant  have  waived  their  con- 
sideration by  failing  to  call  attention  thereto  in  their  brief. 

The  tenth  did  not  state  the  law  correctly  in  this  particu- 
lar: "That  the  defendant's  train,  which  is  charged  did 
the  injury,  was  at  the  time  running  twenty,  thirty,  or  forty 
miles  an  hour,  constitutes  no  element  of  negligence ;  or  un- 
der the  other  facts  proven  shows  the  defendant,  or  its  serv- 
ants, to  have  been  wilfully  careless  of  the  consequences  of 
such  running." 

The  language  of  the  instruction  is  confused,  and  was  cal- 
culated to  mislead  the  jury  ;  besides,  it  was  not  a  question  in 
the  case  as  to  whether  the  appellant's  servants  were  guilty 
of  wilful  conduct. 

Whether  the  rate  of  speed  at  which  the  train  was  running 
constituted  an  element  of  negligence  was  a  question  of  fact 
for  the  jury,  under  all  the  circumstances  of  the  case,  and  not 
a  question  of  law  for  the  court. 

In  the  twelfth  instruction  the  court  was  asked  to  instruct 
the  jury  that,  under  certain  circumstances,  positive  testimony 
given  by  one  witness  is  entitled  to  more  weight  than  nega- 
tive testimony  given  by  another.  The  credibility  of  wit- 
nesses, and  the  weight  to  be  given  to  their  testimony,  are 
always  questions  for  the  jury. 

The  instructions  of  the  court  substantiallv  covered  the 
instructions  asked  by  the  appellant,  numbered  4,  6  and  11, 
and  we  need  not,  therefore,  spend  any  time  with  those  in- 
structions. 

By  the  first  instruction  the  court  was  requested  to  say  to 
the  jury  that  when  a  person  is  injured  while  crossing  a  rail- 
road track,  either  in  person  or  property,  by  a  collision  with 
a  train,  the  fault  is  prima  facie  his  own,  and  he  must  affirm- 
atively show  that  his  fault  or  negligence  did  not  contribute 
to  the  injury  to  entitle  him  to  a  recovery ;  and  that  the  ap- 
pellee was  not  entitled  to  recover  unless  he  made  it  appear 
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by  a  fair  preponderance  of  evidence  that  his  servant,  William 
Stommel,  was  not,  under  the  circumstances,  guilty  of  con- 
tributory negligence. 

This  instruction  states  the  law  correctly.  The  court 
stated,  in  a  general  way,  that  the  appellee  was  required,  to 
entitle  him  to  recover,  to  show  by  a  preponderance  of  evi- 
dence negligence  on  the  part  of  the  company,  and  its  ab- 
sence on  the  part  of  his  servant,  but  the  appellant  had  the 
right  to  have  the  law  stated  more  strongly  in  its  favor.  The 
jury  might  well  have  inferred  from  the  court's  instruction 
that  upon  the  question  of  contributory  negligence  the  scales 
were  standing  at  a  balance,  and  if  so,  it  would  require  a  less 
weight  of  evidence  to  induce  a  finding  for  the  appellee  upon 
that  question  than  if  the  jury  had  understood  that  the  scales 
were  turned  in  favor  of  the  appellant's  side  of  the  question. 
That  the  instruction  requested  was  proper  see  Cincinnati,  etc., 
R.  W.  Co.  v.  Howard,  124  Ind.  280,  and  cases  cited;  Cin- 
cinnati, etc.,  R.  R.  Co.  v.  Butler,  103  Ind.  31 ;  Hathaway  v. 
Toledo,  etc.,  R.  W.  Co.,  46  Ind.  25. 

By  the  second  instruction  the  court  was  requested  to  in- 
form the  jury  that  the  appellee  was  responsible  for  the  con- 
duct of  his  servant  in  charge  of  his  team  at  the  time  of  the 
accident,  and  that  if  the  latter  did  not  exercise  due  care  the 
appellee  was  chargeable  with  such  want  of  care,  and  could 
not  recover. 

There  can  be  no  question  but  that  this  instruction  stated 
the  law  correctly,  and  in  the  light  of  the  evidence  should 
have  been  given. 

The  third  instruction  would  have  informed  the  jury,  had 
it  been  given,  that  a  railroad  track  is  of  itself  a  warning  to 
those  who  go  upon  it,  and  that  persons  about  to  cross  it  are 
bound  to  recognize  the  danger,  and  to  make  use  of  the  sense 
of  hearing  as  well  as  that  of  sight ;  and,  if  one  can  not  be 
made  available,  the  obligation  to  use  the  other  is  the  stronger, 
to  ascertain,  before  attempting  to  make  the  crossing,  whether 
or  not  a  train  is  in  dangerous  proximity ;  and  if  one  neg- 
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lects  to  do  this,  but  carelessly  ventures  upon  the  track,  and 
is  injured,  it  must  be  at  his  own  risk ;  that  such  conduct  is 
sufficient  of  itself  to  defeat  a  recovery. 

This  instruction  stated  the  law  correctly.  All  persons 
who  are  acquainted  with  the  manner  in  which  railroad  com- 
panies operate  their  trains  over  their  lines. of  railroad  know 
that  there  is  always  more  or  less  danger  in  going  along  or 
across  a  railroad  track  ;  that  there  is  always  danger  from  a 
passing  train ;  and  that  safety  requires  that  both  the  sense 
of  sight  and  hearing  must  be  exercised  vigilantly  to  ascer- 
tain if  a  train  is  approaching;  and,  hence,  a  failure  so  to 
do  would  constitute  negligence.  This,  we  think,  is  self* 
evident. 

And  if  the  circumstances  are  such  that  but  one  of  the 
senses  can  be  exercised,  it  is  evident  to  any  one  that  the  sense 
which  can  be  exercised  should  be  employed  with  still  greater 
vigilance.  Atynning  v.  Detroit,  etc.,  i2.  R.  Co.,  23  A.  &  E.  R. 
R.  Cases,  317 ;  Illinois  Central  R.  R.  Co.  v.  Baches,  55  111. 
379. 

What  we  have  said  in  relation  to  the  third  instruction  ap- 
plies to  the  fifth. 

There  was  evidence  tending  to  support  the  facts  narrated 
in  the  fifth  instruction,  and  as  it  onlv  assumed  contributory 
negligence  in  case  the  facts  narrated  were  found  by  the  jury, 
the  instruction  should  have  been  given. 

The  seventh  instruction  is  of  the  same  character,  and 
should  have  been  given. 

By  the  eighth  instruction  the  court  was  asked  to  instruct 
the  jury  that  if  a  crossing  is  particularly  dangerous,  and  re- 
quires extraordinary  effort  to  ascertain  whether  it  is  safe  to 
attempt  to  pass  over  it,  one  familiar  with  the  locality  and 
danger  surrounding  it  must  use  care  proportionate  to  the 
probable  danger. 

This  instruction  unquestionably  stated  the  law  correctly ; 
the  greater  the  danger,  the  greater  must  be  the  care  exercised. 

The  ninth  instruction  requested  the  court  to  inform  the 
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jury  that  the  failure  of  the  employees  of  the  appellant  to 
sound  the  whistle  and  ring  the  bell  did  not  enter  into  the 
question  of  contributory  negligence. 

The  court  not  only  refused  to  give  this  instruction  but 
expressly  informed  the  jury  that  it  was  by  the  express  com- 
mand of  the  statute  made  the  duty  of  the  employees  oper- 
ating thfc  train  to  give  the  signals  named,  and  that  the  ap- 
pellee's servant  had  a  right  to  regulate  his  action  upon  the 
assumption  that  they  would  give  the  signals,  and  if  they 
failed  that  such  failure  was  an  element  to  be  considered  in 
determining  whether  such  servant  was  guilty  of  contribu- 
tory negligence  or  not. 

The  instruction  requested  should  have  been  given,  and 
the  one  given  should  have  been  refused.  The  question  of 
contributory  negligence  did  not  depend  upon  what  the  ap- 
pellant's employees  did,  or  did  not  do,  but  upon  what  the 
appellee's  servant  did  in  the  light  of  the  res  gestce. 

We  are  at  a  loss  to  understand  what  difference  it  could 
make  as  to  the  caution  to  be  used  by  the  appellee's  servant 
whether  there  was  or  was  not  a  statute  requiring  the  giving 
of  signals.  It  was  his  duty  to  stop  and  look  for  an  ap- 
proaching train,  if  there  was  any  point  within  a  reasonable 
distance  from  the  crossing  from  which  he  could  observe  a 
train  approaching;  and  if  no  train  was  to  be  seen  it  was  his 
duty  when  nearing  the  crossing  to  stop  and  listen  for  the 
sound  which  ordinarily  follows  a  moving  train  ;  and  a  stat- 
ute requiring  signals  to  be  given,  though  violated,  does  not 
excuse  this  vigilance.  Cincinnati,  etc.,  R.  W.  Co.  v.  How- 
ard, »upra;  Indiana,  etc.,  R.  W.  Co.  v.  Greene,  106  Ind.  279. 

The  question  as  to  whether  the  appellee  was  entitled  to 
maintain  the  action  for  the  value  of  the  wagon  destroyed  is 
not  presented  by  the  record.  There  is  no  reason  in  the  mo- 
tion for  a  new  trial  asserting  that  the  damages  are  excessive; 
nor  is  it  assigned  as  a  reason  therein  that  the  court  erred  in 
its  tenth  instruction  to  the  jury. 

Some  of  the  answers  to  the  interrogatories  were  not  fully 
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answered,  and  it  would  have  been  proper  for  the  court  to 
have  required  the  jury  to  retire  with  a  view  to  having  them 
return  more  complete  answers,  but  as  the  case  must  be  re- 
versed for  other  reasons  we  have  not  stopped  to  consider 
whether  the  appellant  was  prejudiced  because  of  this  ruling 
of  the  court. 

For  the  errors  indicated  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Nov.  14, 1890. 
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Sale. — Public  Auction. — Non-Compliance  with  Terms  of  Sale. — Tender  of 
Money  Instead  of  Note. — Title. — Replevin. — One  who  purchases  at  a  public 
sale,  made  pursuant  to  a  public  notice,  presumptively  purchases  upon 
the  terms  proposed.  And  where  a  purchaser  at  such  sale  refuses,  in 
compliance  with  his  agreement,  to  execute  an  interest-bearing  note, 
payable  eight  months  after  date,  for  the  amount  of  his  bid,  as  required 
by  the  terms  of  sale,  but  afterwards  makes  a  tender  of  money,  which 
is  refused,  the  seller  retaining  possession  of  the  property,  such  pur- 
chaser can  not  maintain  replevin.  The  tender  of  money  being  insuf- 
ficient, the  change  of  ownership  was  not  complete. 

From  the  Greene  Circuit  Court. 

W.  L.  Rude,  A.  G.  Gavins,  E.  H.  G  Cavins  and  W.  L. 
Gavins,  for  appellant. 
J.  S.  Bay 8,  for  appellee. 

Elliott,  J. — The  appellee  obtained  a  verdict  and  judg- 
ment awarding  him  possession  of  the  personal  property 
in  controversy.  His  claim  is  founded  upon  a  purchase  made 
by  him  at  a  public  sale  atwhich  the  property  of  the  appel- 
lant and  his  wife  was  offered  for  sale  pursuant  to  a  notice 
containing  this  provision  : 


x 
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u  Terms  of  Sale:  For  all  sums  over  five  dollars  a  credit 
of  eight  months  will  be  given,  the  purchaser  executing  a 
note,  with  approved  surety,  waiviug  valuation  or  appraise- 
ment laws,  and  bearing  six  per  cent,  interest." 

The  appellee  acted  as  clerk  at  the  sale.  He  purchased 
sundry  articles  of  property,  including  that  involved  in  this 
action,  the  aggregate  value  of  which  was  more  than  seventy- 
five  dollars.  The  sale  took  place  on  Saturday,  the  16th  day 
of  April,  1887,  and  the  appellee  agreed  to  execute  a  note  on 
the  following  Monday ;  on  that  day  the  appellant  loaned  the 
appellee  some  money,  and  a  note  was  prepared  for  the  amount 
of  the  loan  and  the  value  of  the  property  bid  off  at  the  sale, 
but  this  transaction  seems  not  to  have  been  fully  consum- 
mated. The  appellee,  in  speaking  of  the  cattle  in  contro- 
versy, said  in  his  testimony,  that  he  bid  them  off  at  the  sale 
for  $54.25 ;  that  he  made  a  tender  in  money  of  the  amount 
of  his  bid  on  the  4th  day  of  May,  and  that  he  made  no  ten- 
der of  a  note  on  that  day,  but  that  he  did  tender  a  note  for 
$25,  and  money  to  the  amount  of  $55.25  on  the  Saturday 
after  the  sale.  He  also  testified  that  he  sold  the  cattle  on 
the  third  day  of  May,  and  that  Morgan  told  him  at  the  time 
of  refusing  the  tender  that  he  considered  the  contract  at  an 
end.  It  further  appears,  from  the  evidence,  that  payment 
for  other  property  than  the  cattle  was  accepted  by  the  appel- 
lant. There  is,  in  addition  to  the  evidence  referred  to,  un- 
contradicted evidence  that  the  appellee  refused  to  give  a  note 
with  suretv  for  the  amount  of  his  bid. 

The  question  of  law,  which  arises  on  the  facts,  is  whether 
the  appellee  acquired  full  title  to  the  personal  property  of 
which  he  seeks  a  recovery,  for  if  he  did  not  acquire  such  a 
title  this  action  must  fail.  He  could  not,  it  is  evident,  ac- 
quire a  complete  title  unless  the  contract  of  sale  was  so  far 
executed  on  his  part  as  to  transfer  ownership  from  the  ap- 
pellant to  him. 

The  terms  stated  in  the  notice  of  sale  form  part  of  the  con- 
tract.    One  who  purchases  at  a  public  sale  made  pursuant 
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to  a  published  notice,  presumptively  purchases  upon  the 
terras  proposed.  This  rule  applies  to  all  who  purchase  at 
such  a  sale ;  but  it  applies  with  peculiar  force  to  one  who 
takes  an  active  part  in  conducting  the  sale,  as  the  appellee 
did  in  this  instance.  He  was  bound  to  know  that  compli- 
ance with  the  terms  stated  in  the  notice  upon  which  the  sale 
was  made  was  essential  to  completely  vest  title  in  him.  The 
terms  stated,  indeed,  bind  both  the  seller  and  the  buyer. 
Layton  v.  Hennen,  11  La.  Ann.  1 ;  Davidson  v.  Lallande,  12 
La.  Ann.  826;  Jones  v.  Edney,  3  Campb.  285;  Kenworthy 
v.  Schofield,  2  B.  &  C.  945.  The  appellee  is,  therefore,  a 
purchaser  under  the  contract  of  sale,  of  which  contract  the 
terms  set  forth  in  the  notice  form  an  essential  part,  and  un- 
less he  has  complied  with  those  terms  title  did  not  vest  in 
him  so  as  to  entitle  him  to  maintain  replevin,  for  it  is  ele- 
mentary law  that  title  does  not  completely  pass  until  the 
terms  of  the  contract  of  sale  have  been  complied  with  by  the 
purchaser.  Bertelson  v.  Bower,  81  Ind.  512  ;  Dixon  v.  Duke, 
85  Ind.  434 ;  Ourme,  etc.,  Co.  v.  Rauh,  100  Ind.  247  ;  Segrist 
v.  Crabtree,  131  U.  S.  287. 

The  contract  between  the  parties  required  the  appellee  to 
execute  an  interest-bearing  note,  with  surety,  payable  eight 
months  after  date,  and  he  could  comply  with  his  contract  in 
no  other  manner  than  by  executing  such  a  note  as  his  con- 
tract requires.  He  oould  not  elect  to  pay  in  money,  for  no* 
right  of  election  was  conferred  upon  him  ;  it  was  his  duty  to 
do  what  he  agreed  to  do  when  he  purchased  the  property. 
This  rule  prevails  even  in  cases  where  the  property  has  been 
delivered  to  the  buyer.  Harris  v.  Smith,  3  S.  &  R.  (Pa.)  20; 
Russell  v.  Minor.  22  Wend.  659;  Henderson  v.  Lauclc,  21 
Pa.  St.  359 ;  Otborn  v.  Gantz,  60  N.  Y.  540 ;  Tyler  v. 
Freeman,  3  Cash.  261;  Whitney  v.  Eaton,  15  Gray,  225; 
Seed  v.  Lord,  66  Me.  580.  In  this  instance,  however,  the 
seller  retained  possession  and  the  buyer  attempts  to  deprive 
him  of  it  without  complying  with  the  contract  of  sale,  for 
he  neither  executed,  nor  offered  to  execute,  the  note,  for 
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which  the  contract  provides.  It  is  doubtful  whether  re- 
plevin will  lie  in  a  case  where  there  is  an  unexecuted  con- 
tract of  sale,  although  there  is  a  tender  of  performance  in 
strict  compliance  with  the  contract ;  because  the  general  rule 
is,  that  replevin  will  not  lie  to  enforce  an  unexecuted  contract, 
as  the  parties  are  left  to  an  action  for  the  breach  of  the  agree- 
ment. Mead  v.  Johnson,  54  Conn.  317 ;  Haverstick  v. 
Fergus,  71  111.  105;  Low  v.  Freeman,  12  111.  467;  Beckwith 
v.  Philleo,  15  Wis.  223;  Boutell  v.  Warne,  62  Mo.  350; 
Sneathen  v.  Grubbs,  88  Pa.  St.  147.  But  as  possession  was 
retained  by  the  appellant,  and  there  was  no  complete  in- 
vestiture of  title,  nor  full  performance,  or  tender  of  perform- 
ance, on  the  part  of  the  buyer,  there  was  no  such  transfer  of 
ownership  as  entitles  the  appellee  to  maintain  replevin. 

The  question  before  us  is,  whether  title  so  fully  passed  as 
to  entitle  the  appellee  to  take  the  property  from  the  posses- 
sion of  the  seller,  and,  hence,  we  are  not  dealing  with  the 
question  as  to  when  the  property  became  that  of  the  buyer  to 
such  an  extent  as  to  impose  upon  him  the  risk  of  loss  in  case 
of  its  destruction.  There  is  a  distinction  between  a  complete 
investiture  of  title,  such  as  will  enable  the  buyer  to  main- 
tain replevin,  and  such  an  investiture  as  will  put  upon  him 
the  hazard  of  loss  in  the  event  of  the  destruction  of  the 
property ;  but  it  is  neither  necessary  nor  proper  for  us  to 
mark,  or  illustrate,  the  distinction  ;  for  here  the  question  is, 
whether  there  was  an  absolute  change  of  ownership.  Whether 
there  was  such  a  change  depends  upon  the  effect  of  the  ten- 
der, since  there  is  no  pretence  that  there  was  performance. 
If  the  tender  of  money  is  sufficient,  in  a  case  where  the  contract 
provides  for  an  interest-bearing  note  with  surety,  then  there 
was  a  valid  tender,  and  it  might,  with  some  plausibility,  be 
argued  that  the  appellee  has  a  right  to  wrest  the  property 
from  the  possession  of  the  appellant  by  legal  process  ;  but  if 
the  tender  of  money  in  lieu  of  the  promised  notes  is  not  suffi- 
cient, then  it  is  too  clear  for  argument  that  there  was  no 
complete  change  of  ownership ;  and  if  there  was  no  such 


46  SUPREME  COURT  OF  INDIANA, 

Morgan  v.  East. 

change,  possession  cau  not  be  secured  by  replevin.  That 
the  tender  was  not  sufficient  is  clear.  A  seller  may  prefer 
interest-bearing  promissory  notes  to  money,  for  he  may  re- 
gard it  as  beneficial  to  him  to  secure  such  notes  as  an  invest- 
ment, and  it  is  not  for  the  buyer  to  make  an  election  for  the 
seller.  But  it  is  immaterial  whether  the  provision  for  an 
interest-bearing  note  was  beneficial  or  was  not,  for  a  party 
who  sells  property  may  stand  upon  his  contract  whether  it 
is  beneficial  to  him  or  not;  and  it  is  the  duty  of  the  buyer 
to  perform  his  part  of  the  contract  as  it  is  written.  A  ten- 
der required  by  a  contract  is  insufficient,  unless  it  is  such  as 
corresponds  with  the  provisions  of  the  contract.  Thus,  a 
tender  of  money  before  a  promissory  note  is  due,  is  of  no  effect. 
Abshire  v.  Corey,  113  Ind.  484.  So,  where  the  contract  pro- 
vides for  a  payment  by  the  delivery  of  a  horse  of  the  value 
of  forty  dollars,  and  of  the  remainder  of  the  amount  of  the 
debt  in  promissory  notes,  a  tender  of  a  horse  of  less  value 
than  forty  dollars,  and  notes  for  the  balance  due  is  unavail- 
ing. Henly  v.  Streeter,  5  Ind.  207.  So,  too,  where  a  party 
agreed  to  do  work  for  another,  a  tender  of  money  is  inef- 
fective. Brewer  v.  Thorp,  3  Ind.  262.  Illustrations  might 
easily  be  multiplied  in  support  of  the  proposition  that  a  ten- 
der is  of  no  efficacy  unless  it  is  an  offer  to  do  what  the  con- 
tract requires ;  but  it  is  unnecessary  to  cite  many  illustrative 
cases,  for  the  proposition  itself  carries  sufficient  evidence  of 
its  soundness,  and  nothing  more  is  required  than  its  exhibi- 
tion in  a  clear  light. 

It  is  true  that  the  appellee  stated,  in  general  terms,  that 
he  was  the  owner  of  the  cattle,  but  a  general  statement  of 
such  a  character  can  not  avail  against  evidence  of  specific 
facts.  Teter  v.  Teter,  101  Ind.  129  (137)  (51  Am.  R.  472). 
Such  a  statement  is  but  the  conclusion  of  a  witness  wherein 
are  blended  matters  of  law  and  of  fact,  and  it  must  give  way 
to  the  substantive  facts  which  specifically  appear. 

Judgment  reversed. 

Filed  Not.  14, 1890. 
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No  15,800. 

Cavender  v.  The  State. 

Criminal  Law. — Burglary. — Circumstantial  Evidence. —  Value  of  How  De- 
termined.— The  true  test  by  which  to  determine  the  value  of  circum- 
stantial evidence  in  respect  to  its  sufficiency  to  warrant  a  conviction  in 
a  criminal  case,  is  not  whether  the  proof  establishes  circumstances 
which  are  consistent,  or  which  coincide  with  the  hypothesis  of  the  guilt 
of  the  accused,  but  whether  the  circumstances,  satisfactorily  estab- 
lished, are  of  so  conclusive  a  character,  and  point  so  surely  and  uner- 
ringly to  the  guilt  of  the  accused  as  to  exclude  every  hypothesis  of  his 
innocence. 

Same. — Insufficiency  of  Evidence  to  Sustain  Conviction. — Reversal  of  Judgment. 
— Where  the  circumstances  relied  on  to  sustain  the  conviction  of  the 
defendant  on  a  charge  of  burglary  are  inconclusive,  and  not  of  such 
force  as  to  exclude  the  innocence  of  the  defendant,  who  had  hitherto 
borne  an  unblemished  reputation  for  honesty,  the  judgment  will  be  re- 
versed. 

From  the  Ripley  Circuit  Court. 

E.  P.  Ferris,  A.  Stockinger  and  C.  Bagot,  for  appellant. 
L.  T.  Michener,  Attorney  General,  and  J.  H.  Grilleit,  for 
the  State. 

Mitchell,  J. — The  appellant  was  convicted  on  a  charge 
of  burglary,  and  sentenced  to  two  years  imprisonment  in 
the  State's  prison.  The  only  question  requiring  considera- 
tion is  whether  or  not  the  evidence  justifies  the  verdict  of 
guilty. 

No  useful  purpose  could  be  subserved  by  setting  out  a 
summary  of  the  evidence,  or  by  indulging  in  extended  ar- 
gument to  show  wherein  it  is  insufficient  to  sustain  the  judg- 
ment of  conviction.  Elaborate  briefs  have  been  presented 
on  both  sides :  on  the  one  hand  to  show  that  the  conviction 
is  not  sustained  by  any  proof;  on  the  other  that  it  is.  The 
concession  is  frankly  and  justly  made  by  the  learned  Attor- 
ney General,  that  the  evidence  is  not  conclusive  of  the  ap- 
pellant's guilt ;  but  a  forcible  argument  is  submitted  to  show 
that  there  are  numerous  circumstances  in  proof  which  coin- 
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cide  with  guilt.  It  is,  of  course,  conceded  that  the  evidence 
is  wholly  circumstantial,  there  being  not  even  a  suggestion 
that  there  is  any  direct  proof  implicating  the  appellant.  We 
quite  agree  that  there  is  evidence  which,  if  believed  by  the 
jury,  coincides  with  the  guilt  of  the  accused.  This,  how- 
ever, fells  far  short  of  fulfilling  the  requirements  of  the  law 
in  order  to  warrant  a  conviction  on  circumstantial  evidence 
alone.  As  has  been  well  said  :  "  While  circumstantial  ev- 
idence is,  in  its  nature,  capable  of  the  highest  degree  of  moral 
certainty,  yet  experience  and  authority  both  admonish  us 
that  it  is  a  species  of  evidence  in  the  application  of  which 
the  utmost  caution  and  vigilance  should  be  used." 

It  has  been  the  declared  law  of  this  State  ever  since  the 
decision  in  Sumner  v.  State,  5  Blackf.  579,  that  circumstan- 
tial evidence,  to  be  sufficient  for  a  conviction,  ought  to 
be  of  a  conclusive  tendency ;  that  is,  its  tendency  ought  to  be 
not  only  to  convince  the  minds  of  the  jury  of  the  guilt  of 
the  defendant,  but  to  exclude  every  supposition  inconsistent 
with  his  guilt. 

The  true  test  by  which  to  determine  the  value  of  circum- 
stantial evidence,  in  respect  to  its  sufficiency  to  warrant  a 
conviction  in  a  criminal  case,  is,  not  whether  the  proof  es- 
tablishes circumstances  which  are  consistent,  or  which  coin- 
cide with  the  hypothesis  of  the  guilt  of  the  accused,  but 
whether  the  circumstances,  satisfactorily  established,  are  of 
so  conclusive  a  character,  and  point  so  surely  and  unerringly 
to  the  guilt  of  the  accused  as  to  exclude  every  reasonable 
hypothesis  of  his  innocence.  The  force  of  circumstantial 
evidence  being  exclusive  in  its  character,  the  mere  coinci- 
dence of  a  given  number  of  circumstances  with  the  hypothe- 
sis of  guilt,  or  that  they  would  account  for,  or  concur  with, 
or  render  probable  the  guilt  of  the  accused,  is  not  a  reliable 
or  admissible  test,  unless  the  circumstauces  rise  to  such  a 
degree  of  cogency  and  force  as,  in  the  order  of  natural  causes 
and  effect,  to  exclude,  to  a  moral  certainty,  every  other 
hypothesis  except  the  single  one  of.  guilt.     Binns  v.  State, 
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66  Ind.  428 ;  Stout  v.  State,  90  Ind.  1 ;  Gillett  Crim.  Law, 
section  873.  The  proof  must  not  only  coincide  with  the 
hypothesis  of  guilt,  but  it  must  be  inconsistent  with  every 
other  rational  conclusion.  Moreover,  where  circumstances 
which  tend  to  support  the  hypothesis  of  guilt  are  accounted 
for,  and  explained  consistently  with  innocence,  it  is  a  neces- 
sary conclusion  that  to  the  extent  that  the  explanation  as- 
sumes the  degree  and  force  of  the  incriminating  circumstan- 
ces, the  latter  are  weakened  or  neutralized.  So,  too,  adopt- 
ing the  language  of  Chief  Justice  Shaw  :  "  If  any  one  fact 
necessary  to  the  conclusion  is  wholly  inconsistent  with  the 
hypothesis  of  the  guilt  of  the  accused,  it  breaks  the  chain 
of  circumstantial  evidence  upon  which  the  inference  de- 
pends ;  and,  however  plausible  or  apparently  conclusive  the 
other  circumstances  may  be,  the  charge  must  fall/'  Com- 
monwealth v.  Webster,  5  Cush.  295  (318). 

Again,  the  appellant  voluntarily  put  his  character  in  evi- 
dence, and  established  a  reputation  that  appears  to  be  with- 
out blemish  by  a  number  of  witnesses  whose  testimony  re* 
mains  unchallenged.  Now,  when  an  accused  person  proves 
an  unblemished  reputation, it  stands  as  a  factor  in  the  case, 
tending  to  fortify  and  establish  innocence ;  and  where  the 
evidence  against  him  is  wholly  circumstantial,  and  the  testi- 
mony for  and  against  him  is  nearly  balanced,  the  weight  of 
a  good  character  ought  to  exert  a  potent  influence  in  turn- 
ing the  scale  in  his  favor.  Commonwealth  v.  Webster,  supra; 
Kistler  v.  State,  64  Ind.  400;  McQueen  v.  State,  82  Ind.  72. 

The  force  and  weight  of  evidence  of  good  character  de- 
pends somewhat  upon  the  nature  of  the  charge  preferred 
against  the  accused,  and  should  be  considered  in  determining 
the  probability  of  a  man  of  previous  high  character  commit- 
ting a  crime  of  the  nature  of  the  one  under  investigation. 

The  charge  in  the  present  case  is  such  as  to  fix  upon  the 

perpetrator  of  the  offence  the  character  of  a  "  sneak  thief/' 

or  hotel  pilferer,  the  evidence  of  the  prosecuting  witness 

Vol.  126.- 


50  SUPREME  COURT  OF  INDIANA, 


Ca vender  v.  The  State. 


tending  to  show  that  a  person  unknown  to  him  entered  his 
room,  in  a  hotel,  in  the  night  time,  and  secreted  himself 
under  the  bed,  as  the  witness  supposed,  for  the  purpose  of 
rifling  his  pockets  of  a  watch  and  a  small  sum  of  money  after 
he  should  have  fallen  asleep. 

The  accused  was  shown  to  be  a  considerable  farmer,  a 
man  of  affairs,  who  had  filled  the  office  of  county  surveyor, 
and  who  enjoyed  an  unspotted  reputation  among  his  neigh- 
bors. It  has  been  well  said,  that  when  the  charge  is  that  of 
pilfering  and  stealing,  evidence  of  a  high  character  for  hon- 
esty ought  to  satisfy  a  jury  that  the  accused  is  not  likely  to 
yield  to  so  slight  a  temptation,  unless  the  evidence  of  guilt 
is  so  clear  and  overwhelming  as  to  leave  no  doubt. 

The  prosecuting  witness  was  not  a  man  accustomed  to 
carrying  considerable  sums  of  money,  or  anything  of  much 
value,  on  his  person.  It  does  not  appear  that  the  appellant 
knew  that  he  had  any  money  in  his  possession  at  the  time  he 
is  alleged  to  have  secreted  himself  under  the  witness's  bed. 
It  seems  incredible  that  a  man  in  comparatively  easy  circum- 
stances, under  no  pressing  need,  one  who  had  always  borne 
a  good  reputation  for  honesty,  should  all  at  once  assume  the 
character  of  a  petty  thief,  loitering  under  a  bed  in  a  hotel. 

The  circumstances  relied  on  to  sustain  the  conviction 
were,  in  themselves,  inconclusive,  and  not  of  such  force  as 
to  exclude  the  hypothesis  of  the  jnnocence  of  the  appellant. 
Some  of  the  circumstances,  as,  for  example,  that  the  skull- 
cap and  glove  found  in  the  prosecuting  witness's  room  be- 
longed to  the  appellant,  were  either  greatly  weakened  or  in- 
contestably  overthrown,  and  when  they  were  overturned  the 
whole  fabric  of  the  prosecution  is  left  in  ruins.  The  identi- 
fication of  the  skull-cap  and  glove  was  exceedingly  lame,  to 
begin  with,  and,  as  it  turned  out,  it  was  indisputably  proved 
that  the  skull-cap  could  not  have  been  the  property  of  the 
appellant,  because  he  had  his  on  at  the  time  he  was  arrested, 
while  the  one  found  in  the  room  was  in  the  custody  of  the 
hotel-keeper. 
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Without,  however,  going  over  the  evidence  to  see  whether 
or  not  there  may  be  "  a  scintilla,  or  crumb,  dust  of  the 
scales/9  it  is  sufficient  to  say,  that  there  is  no  evidence  which 
in  any  justifiable  view  can  be  regarded  as  sufficient  to  sus- 
tain the  conviction  of  one  who  has  shown  himself  possessed 
of  an  unblemished  reputation,  of  the  crime  which  is  alleged 
to  have  been  committed. 

The  judgment  is,  therefore,  reversed,  and  the  clerk  is  di- 
rected to  make  the  proper  order  concerning  the  return  of  the 
appellant. 

Berkshire,  C.  J.,  did  not  participate  in  the  decision  of  this 
case. 

Filed  Nov.  14,  1890. 


No.  14,537. 

Copeland,  Auditor,  v.  The  State,  ex  rel.  Davis. 

Elections.—  Votes  Cast  for  Ineligible  Candidate. — Votes  cast  for  a  person 
not  eligible  to  an  office  can  not  be  counted  against  the  opposing  candi- 
date who  is  eligible;  and  such  candidate,  though  receiving  a  less  num- 
ber of  votes,  is  duly  elected  and  entitled  to  the  office. 

Same.— Time  of  Holding. — Judicial  Notice. — Heading. — The  Supreme  Court 
will  take  judicial  notice  of  the  time  fixed  by  law  for  holding  elections, 
and  a  complaint  in  a  proceeding  to  compel  the  county  auditor,  by  man- 
date, to  accept  the  official  bond  of  a  township  trustee  duly  elected,  is  not 
bad  for  failing  to  allege  when  the  regular  election  was  held. 

Mandamus.— Township  Trustee's  Bond.— Approval  of  by  County  Auditor.— Man- 
date will  lie  to  compel  the  county  auditor  to  accept  and  approve  the  of- 
ficial bond  of  a  township  trustee  duly  elected. 

Same. — Amount  of  Bond. — Sufficiency  of  Complaint  as  to. — Demurrer. — \yhere 
a  complaint,  in  a  mandamus  proceeding  to  compel  the  county  auditor 
to  approve  the  bond  of  a  township  trustee  duly  elected,  avers  that  the 
relator  tendered  to  the  auditor  a  good  and  sufficient  bond,  without  al- 
leging that  the  bond  tendered  was  in  a  penalty  double  the  amount  of 
money  likely  to  come  into  his  hands  in  any  one  year  during  his  office, 
it  is  good  against  a  demurrer.  If  the  complaint  was  uncertain,  the  rem- 
edy was  by  a  motion  to  make  it  more  specific. 
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Same. — Proof  of  Identity  and  Election. — Complaint. — Answer. — An  averment 
in  the  answer  that  at  the  time  the  relator  furnished  his  bond  he  pre- 
sented no  proof  of  his  election  or  identity  is  not  equivalent  to  an  aver- 
ment that  he  was  not  personally  known  to  the  defendant,  and  that  the 
defendant  did  not  know  that  he  had  been  duly  elected  to  the  office  of 
trustee. 

From  the  Jennings  Circuit  Court. 

T.  0.  Batchelor,  for  appellant. 
W.  New,  for  appellee. 

Coffey,  J. — This  was  a  proceeding  in  the  Jennings  Cir- 
cuit Court  to  compel  the  appellant,  as  the  auditor  of  Jen- 
nings county,  by  mandate,  to  approve  the  official  bond  of 
the  relator  as  trustee  of  Marion  township,  in  said  county. 
The  court  overruled  a  demurrer  to  the  alternative  writ,  and 
the  appellant  excepted.  He  thereupon  filed  an  answer,  in 
two  paragraphs,  the  first  being  a  general  denial.  The  court 
sustained  a  demurrer  to  the  second  paragraph.  The  cause 
was  tried  upon  an  agreed  statement  of  facts. 

It  is  disclosed  by  the  facts  agreed  upon  that  Lucius  W. 
Deputy  and  the  relator  were  opposing  candidates  for  the 
office  of  township  trustee  of  Marion  township,  in  Jennings 
county,  at  the  township  election  held  in  April,  1888.  Deputy 
received  one  hundred  and  twenty-three  legal  votes  at  said 
election,  and  the  relator  received  ninety-three  legal  votes 
for  said  office.  The  election  board  declared  Deputy  elected, 
and  issued  to  him  the  proper  certificate. 

At  the  time  said  election  was  held  the  said  Deputy  was 
not  eligible  to  the  office  of  trustee  of  said  township  by  reason 
of  the  fact  that  he  was  an  acting  justice  of  the  peace  of  said 
township,  whose  term  of  office  would  not  expire  until  No- 
vember of  that  year.  The  relator's  term  of  office,  if  he  was 
entitled  to  the  same,  commenced  on  the  13th  day  of  April, 
1888,  and  on  the  17th  day  of  that  month  he  tendered  to  the 
appellant,  as  the  auditor  of  said  county,  a  good  and  sufficient 
bond  and  demanded  its  approval,  which  was  refused. 

It  has  been  repeatedly  held  by  this  court  that  votes  cast 
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for  a  person  not  eligible  to  an  office  can  not  be  counted 
against  the  opposing  candidate  who  is  eligible.  Waldo  v. 
Wallace,  12  Ind.  569 ;  Gulick  v.  New,  14  Ind.  93;  Carson 
v.  McPhetridge,  15  Ind.  327 ;  Howard  v.  Shoemaker,  35  Ind. 
Ill  ;  State,  ex  rel.,  v.  Gallagher,  81  Ind.  558;  State,  ex  rel., 
v.  Johnson,  100  Ind.  489. 

By  reason  of  the  fact  that  Deputy  was  ineligible  to  the 
office  of  township  trustee,  the  relator  was  duly  elected  to 
that  office,  notwithstanding  the  fact  that  he  received  a  less 
number  of  votes  than  Deputy.  Having  been  duly  elected 
it  was  the  duty  of  the  appellant,  as  the  auditor  of  Jennings 
county,  to  accept  and  approve  his  official  bond.  Section 
5991,  R.  S.  1881.  The  appellant  having  refused  to  perform 
that  duty,  mandate  was  the  proper  remedy  to  compel  its  per- 
formance.    Gulick  v.  New,  supra. 

The  objections  urged  against  the  complaint  are  : 

First  That  it  does  not  allege  that  there  was  a  regular 
election  held  on  the  2d  day  of  April,  1888;  and, 

Second.  That  it  is  not  alleged  that  the  bond  tendered  by 
the  relator  was  in  a  penalty  double  the  amount  of  money 
likely  to  come  into  his  hands  in  any  one  year  during  his 
term  of  office. 

We  take  judicial  notice  of  the  time  fixed  by  law  for  hold- 
ing elections. 

It  is  alleged  in  the  complaint  that  the  relator  tendered  to 
the  appellant  a  good  and  sufficient  bond.  This  may  have 
been  somewhat  uncertain,  but  the  remedy  for  uncertainty  in 
a  pleading  is  by  motion  to  make  it  more  specific,  and  not 
by  demurrer.  Mitchell  v.  Stinson,  80  Ind.  324 ;  Marquess  v. 
LaBaw,  82  Ind.  550;  Wright  v.  Williams,  83  Ind.  421 ; 
Thomson  v.  Madison,  etc.,  Ass'n,  103  Ind.  279. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  alternative  writ  of  mandate. 

The  second  paragraph  of  the  appellant's  answer  averred 
that  Deputy  presented  to  the  appellant  his  certificate  of  elec- 
tion to  the  office  of  trustee  of  Marion  township,  in  Jennings 
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county,  on  the  5th  day  of  April,  1888,  filed  his  bond  as  such 
trustee,  which  was  approved  by  the  appellant,  and  was  duly 
qualified;  that  on  the  12th  day  of  April,  1888,  the  said 
Deputy  resigned  said  office,  and  on  the  13th  day  of  said 
month  the  appellant  appointed  Timothy  Lett  as  his  suc- 
cessor, who  filed  his  official  bond  and  was  duly  qualified  and 
entered  upon  the  discharge  of  the  duties  of  his  said  office; 
that  at  the  time  the  relator  presented  his  said  bond  for  ap- 
proval he  furnished  to  the  appellant  no  evidence  of  his  elec- 
tion to  said  office,  nor  did  be  furnish  anv  evidence  of  his 
identity. 

This  answer  confesses  that  the  relator  was  the  duly  elected 
trustee  of  Marion  township,  in  Jennings  county ;  that  within 
ten  days  after  the  commencement  of  his  term  of  office  he 
tendered  a  good  and  sufficient  official  bond  to  appellant, 
which  he  refused  to  accept  and  approve.  The  averments 
that  at  the  time  he  tendered  such  bond  he  furnished  no  proof 
of  his  election,  and  no  proof  of  his  identity,  is  not  equivalent 
to  averring  that  he  was  not  personally  known  to  the  appel- 
lant, and  that  the  appellant  did  not  know  that  he  had  been 
duly  and  legally  elected  to  the  office  of  trustee. 

In  our  opinion  this  answer  was  wholly  insufficient  to  bar 
the  relator's  cause  of  action. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Berkshire,  C.  J.,  took  no  part  in  the  decision  of  this 

cause. 

Filed  Nov.  14, 1890. 
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Chattel  Mortgage. — Mortgagors  to  Sell  Mortgaged  Property. — Parol  Agree* 
ment. — Fraud.— A  parol  agreement,  made  after  the  execution  of  a  chat* 
tel  mortgage,  authorizing  the  mortgagor  to  sell  the  mortgaged  property, 
and  apply  the  proceeds  to  the  payment  of  the  mortgage  debt,  does  not 
vitiate  the  mortgage.  Our  statute  makes  fraud  a  question  of  fact,  and 
such  an  agreement  does  not  of  itself  establish  fraud. 

Same. — Action  to  Set  Aside  a*  Fraudulent.— Burden  of  Proof. —  What  Special 
Finding  Must  Show. — Where  a  party  seeks  to  avoid  a  chattel  mortgage  as 
fraudulent,  he  has  the  burden  of  proof,  and  he  can  not  have  judgment 
upon  a  special  finding  which  states  some  of  the  badges  of  fraud,  bnt 
does  not  state  as  an  ultimate  fact  that  there  was  fraud.  The  inferen- 
tial fact  must  be  stated,  and  its  place  can  not  be  supplied  by  mere  evL 
dentiary  facts. 

Same.— Delivery  to  Attorney  of  Mortgagor  as  agent  for  Mortgagee. —  Validity  of. 
— The  delivery  of  a  chattel  mortgage  to  the  attorney  of  the  mortgagor 
as  agent  for  the  mortgagees,  is  valid. 

Special  Finding. — Facte  not  in  Issue. — Silence  of  Special  Finding  upon. — Ap- 
peal— A  special  finding  need  not  cover  a  fact  not  in  issue,  and  the 
silence  of  the  special  finding  upon  an  uncontroverted  fact  appearing 
upon  the  face  of  the  pleadings  will  avail  nothing  on  appeal. 

From  the  Noble  Circuit  Court. 

H.  G.  Zimmerman  and  L.  H.  Wrigley,  for  appellants. 
i.  W.  Welker,  for  appellees. 

Elliott,  J. — The  material  facts  stated  in  the  special  find- 
ing are  these  :  John  J.  Martin  resided,  and  carried  on  busi- 
ness, in  the  town  of  Albion,  from  a  time  prior  to  March, 
1882,  until  after  this  suit  was  commenced.  He  became  in- 
debted to  the  appellants  in  various  sums,  amounting  in  the 
aggregate  to  something  over  thirteen  hundred  dollars,  for 
goods  sold  and  delivered  to  him  by  them.  Judgments  were 
obtained  by  the  appellants,  on  their  respective  claims,  on 
and  before  the  21st  day  of  March,  1885,  and  on  these  judg- 
ments executions  were  issued  and  delivered  to  the  sheriff. 
The  executions  were  returned, "  no  property  found,"  and  when 
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this  suit  was  commenced  the  judgment  debtor  had  no  prop- 
erty subject  to  execution.  At  the  time  John  J.  Martin  be- 
gan business,  in  1882,  his  father,  Archibald  Martin,  loaned 
him  twelve  hundred  dollars,  and  his  father-in-law,  Jeremiah 
Flickinger,  loaned  him  divers  sums  of  money,  aggregating 
one  thousand  dollars.  The  father-in-law  received  notes  for 
the  sums  loaned  by  him,  at  the  time  the  money  was  loaned, 
but  the  father  did  not  receive  a  note  until  the  15th  day  of 
December,  1884,  when  the  borrower  executed  a  note  for  the 
principal  sum.  This  note  was  dated  on  the  15th  day  of 
March,  1882,  the  time  when  the  loan  was  made,  and  it  pro- 
vided for  interest  at  the  rate  of  8  per  cent,  per  annum,  in 
accordance  with  the  agreement  made  when  John  J.  Martin 
borrowed  the  money.  On  the  18th  day  of  December,  1884,  a 
chattel  mortgage  was  executed  by  John  J.  Martin  to  his  father 
and  father-in-law.  The  mortgage  was  executed  to  secure  the 
debts  due  the  mortgagees,  and  to  prefer  them  as  creditors. 
On  the  day  of  its  execution  it  was  agreed  between  John  J. 
Martin  and  the  agent  and  attorney  of  the  mortgagees  that 
the  mortgagor  should  continue  in  possession  of  the  mort- 
gaged goods,  and  should  continue  to  sell  them,  and  should 
account  to  the  mortgagees  for  the  avails  of  the  sales.  The 
mortgagor  did  continue  in  possession,  and  did  sell  goods  to 
the  value  of  $305.  In  violation  of  the  parol  agreement  the 
mortgagor  applied  the  sum  received  from  such  sales  to  the 
payment  of  creditors  other  than  the  mortgagees.  On  the 
first  day  of  January,  1885,  the  mortgagees  took  possession 
under  the  mortgage,  and  instituted  a  suit  for  foreclosure. 
In  that  suit  they  obtained  a  decree  foreclosing  the  mortgage. 
The  mortgage  was  delivered,  at  the  time  of  its  execution,  to 
the  agent  of  the  mortgagees,  who  had  been,  prior  to  that 
time,  the  sole  attorney  of  the  mortgagor.  On  the  23d  day 
of  January,  1885,  sale  was  made  on  the  decree,  and  the  goods 
were  purchased  by  the  mortgagees  for  the  price  of  two  thou- 
sand dollars.  To  satisfy  the  remainder  due  the  mortgagees 
the  household  goods  of  John  J.  Martin  were  sold  on  execu- 
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tion,  and  bought  by  the  judgment  plaintiffs.  After  their 
purchase  they  permitted  the  debtor  to  remain  in  possession. 
At  the  time  of  the  execution  of  the  mortgage  John  J.  Mar- 
tin was  insolvent,  and  had  not  sufficient  property  to  pay  his 
debts,  of  which  fact  the  mortgagees  had  notice. 

It  has  often  been  decided  that  a  provision  in  a  chattel 
mortgage  authorizing  the  mortgagor  to  sell  the  mortgaged 
property,  and  apply  the  proceeds  to  the  payment  of  the 
mortgage  debt  does  not  vitiate  the  mortgage.  New  v.  Sailors, 
114  Ind.  407 ;  Mayer  v.  Feig,  114  Iud.  577  ;  Slix  v.  Sadler, 
109  Ind.  254 ;  Dessar  v.  Field,  99  Ind.  548;  McFadden  v. 
Fritz,  90  Ind.  590;  McFadden  v.  Hopkins,  81  Ind.  459; 
Morris  v.  Stem,  80  Ind.  227 ;  Lockwood  v.  Harding,  79  Ind. 
129 ;  McLaughlin  v.  Ward,  77  Iud.  383.  Cases  under  stat- 
utes different  from  ours  are  without  influence.  Our  statute 
makes  fraud  a  question  of  fact,  and  such  a  provision  in  a 
mortgage  as  that  we  have  mentioned  does  not,  of  itself,  es- 
tablish fraud.  It  is  quite  clear  that  the  principle  asserted 
in  the  cas£s  cited  governs  where  a  parol  agreement  is  made 
after  the  execution  of  the  mortgage  embodying  a  similar 
provision. 

Where  a  party  seeks  to  avoid  a  chattel  mortgage  as  fraud- 
ulent he  has  the  burden  of  proof,  and  he  can  not  have  judg- 
ment upon  a  special  finding  which  slates  some  of  the  badges 
of  fraud,  but  does  not  state  as  an  ultimate  fact  that  there 
was  fraud.  The  inferential  fact  must  be  stated,  and  its  place 
can  not  be  supplied  by  mere  evidentiary  facts.  Cicero  Tp. 
v.  Picken,  122  Ind.  260;  Kirkpatrick  v.  Reeves,  121  Ind. 
280;  Wilson  v.  Campbell,  119  Ind.  286;  Phelps  v.  Smith, 
116  Ind.  387;  Bartholomew  v.  Pierson,  112  Ind.  430;  Stix 
v.Sadler,  supra;  Elston  v.  Castor,  101  Ind.  426. 

The  appellants  aver  in  their  complaint  that  the  mortgage 
which  they  attack  was  recorded  on  the  day  of  its  execution  ; 
hence,  that  fact  was  not  in  issue,  and  they  can  not  derive  any 
advantage  from  the  silence  of  the  special  finding  upon  that 
point.     They  affirmed  that  the  instrument  was  recorded,  and 
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no  issue  was  tendered  upon  that  question ;  so  that  there  was 
no  necessity  to  find  upon  it.  If  a  special  finding  fully  covers 
the  issues,  and  settles  all  controverted  questions,  it  is  un- 
questionably sufficient.  It  was  not  incumbent  upon  the  trial 
court  to  embody  in  its  special  finding  a  statement  on  an 
uncontro verted  fact  appearing  upon  the  face  of  the  plead- 
ings. 

The  delivery  of  the  mortgage  to  the  attorney  of  the  mort- 
gagor and  the  agent  of  the  mortgagees  was  valid.  It  was 
competent  for  the  mortgagees  to  make  the  attorney  their 
agent  for  the  purpose  of  receiving  the  mortgage. 

We  have  carefully  studied  the  evidence,  and  are  satisfied 
that  it  fully  sustains  the  finding. 

Judgment  affirmed.  * 

Filed  Nov.  15, 1890. 
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Married  Woman.—  Separate  Real  Estate.— Power  to  Encumber. — Conflict 
of  Laws. — Lex  Situs. — The  power,  op  capacity,  of  a  married  woman  to 
convey  or  encumber  her  separate  real  est-ite  is  to  be  determined  by  the 
law  of  the  place  where  the  property  is  situate,  and  this  rule  applies  to 
questions  of  infancy,coverture,  majority,  and  of  legal  capacity  generally. 
Statutes  which  either  give  or  destroy  capacity  to  contract  have,  as  a 
general  rule,  no  extra-territorial  force  where  the  particular  contract  in- 
volved relates  to  the  conveyance  or  encumbering  of  real  estate  situ- 
ate in  a  foreign  jurisdiction. 

Same. — Separate  Property. — Discharge  of  Lien  Upon. — Mortgage. — Lien. —  A 
mortgage  executed  in  Kentucky  by  a  husband  and  wife  on  the  wife's 
separate  real  estate  in  Indiana,  to  secure  the  repayment  of  money  bor- 
rowed for  the  purpose  of  discharging  prior  encumbrances  on  the  wife's 
separate  real  estate  constitutes  a  valid  security. 

Prom  the  Daviess  Circuit  Court. 
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J.  W.  Ogdon,  31.  F.  Burke,  R.  U.  Gray,  8.  J.  Peelle  and 
W.  L.  Taylor,  for  appellants. 

W.  R.  Gardiner,  8.  H.  Taylor  and  W.  C.  Johnson,  for  ap- 
pellees. 

Mitchell,  J. — The  questions  for  decision  arise  upon  the 
following  facts  :  In  October,  1877,  George  W.  Cochran  ex- 
ecuted a  mortgage  on  certain  real  estate  owned  by  him  in 
Daviess  county,  Indiana,  to  secure  certain  debts  due  sun- 
dry persons,  amounting  in  the  aggregate  to  $1,400;  subse- 
quently Cochran,  through  the  intervention  of  a  trustee,  con- 
veyed the  land,  by  way  of  gift,  to  his  wife,  Martha  A.  Coch- 
ran, who  took  the  title  expressly  subject  to  the  mortgage 
theretofore  executed  by  her  husband.  The  debts  for  the  se- 
curity of  which  the  original  mortgage  was  executed  remain- 
ing unpaid,  Cochran  and  wife  executed  a  new  mortgage  to 
secure  the  amount,  with  accumulated  interest,  the  last  mort- 
gage bearing  date  July  5,  1880.  On  the  20th  day  of  April^ 
1881,  a  new  loan  was  negotiated,  from  Kendrick  W.  Benton, 
with  which  to  pay  off  the  above  mortgage  and  interest,  to- 
gether with  some  delinquent  taxes,  and  to  secure  this  loan 
Cochran  and  wife  executed  their  joint  note  and  mortgage  on 
the  Daviess  county  land.  The  loan  included  a  sum  in 
addition  to  that  required  to  pay  off  the  liens  on  the  land, 
but  as  the  excess  is  in  no  way  involved  in  this  appeal,  it  is 
of  no  consequence  to  inquire  how  it  was  used. 

Cochran  and  wife  were  residents  of  the  State  of  Kentucky 
at  the  time  the  several  mortgages  were  executed,  and  a  stat- 
ute of  that  State,  which  is  made  part  of  the  record,  provided, 
in  effect,  that  the  separate  real  estate  of  a  married  woman 
should  not  be  liable  for  any  debt  of  her  husband  contracted 
or  incurred  before  or  after  marriage,  but  should  be  liable  for 
her  debts  contracted,  or  incurred,  before  marriage,  and  for 
such  debts  contracted  after  marriage  on  account  of  necessa- 
ries for  herself  or  any  member  of  her  family,  her  husband 
included,  as  should  be  evidenced  by  writing  signed  by  her. 
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Both  Cochran  and  wife  have  died,  and  the  mortgaged  prop- 
erty, by  the  last  will  of  Martha  A.  Cochran,  was  devised  to 
the  appellants,  the  children  of  the  testatrix. 

They  defended  against  the  mortgage,  on  the  ground  that 
the  real  estate  mortgaged  was  the  separate  property  of  their 
mother;  that  the  debt  secured  was  the  debt  of  their  father, 
and  was  not  contracted,  or  incurred,  on  account  of  necessa- 
ries, within  the  meaning  of  the  statute  of  the  State  of  Ken- 
tucky, which  they  pleaded  in  their  answer,  and  that  the  note 
and  mortgage  were,  therefore,  not  binding. 

The  mortgage  was  enforced  against  the  land  to  the  extent 
that  the  money  secured  thereby  was  obtained  and  applied  to 
the  purpose  of  removing  prior  encumbrances. 

The  statute  of  Kentucky,  which  is  relied  on,  has  no  rela- 
tion to  the  power  or  capacity  of  a  married  woman  to  con- 
vey, or  encumber,  her  separate  real  estate.  It  simply  pro- 
vides that  neither  her  real  estate,  nor  the  rents  thereof,  shall 
be  liable  for  the  debts  of  her  husband,  but  it  shall  be  liable  for 
her  debts  contracted  for  necessaries,  where  the  debts  thus 
contracted  are  evidenced  by  writing  signed  by  her. 

There  is  nothing  in  the  record  which  in  any  way  indicates 
whether  or  not  a  married  woman  has  power  to  mortage  her 
separate  real  estate  in  the  State  of  Kentucky  to  secure  the 
debt  of  her  husband,  and  in  the  absence  of  such  a  statute 
we  need  not  decide  what  effect  it  would  have  in  case  it  ap- 
peared in  the  record. 

Ult  is  quite  enough  to  say  that  the  general  rule  is  well  es- 
tablished that  the  power  or  capacity  of  a  married  woman  to 
convey  or  encumber  her  separate  real  estate  is  to  be  deter- 
mined by  the  law  of  the  place  where  the  property  is  situate, 
and,  as  has  been  often  declared,  this  rule  applies  to  questions 
of  infancy,  coverture,  majority,  and  of  legal  capacity  gen- 
erally. Statutes  which  either  give  or  destroy  capacity  to 
contract  have,  as  a  general  rule,  no  extra-territorial  force, 
where  the  particular  contract  involved  relates  to  the  convey- 
ance or  encumbering  of  real  estate  situate  in  a  foreign  juris- 
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diction.  Swank  v.  Hufnagle,  111  Ind.  453;  Brovm  v.  iVa- 
tional  Bcynk,  44  Ohio  St.  269;  Otis  v.  Gregory ,  111  Ind. 
504  (510)71 

Iii  thertJase  last  cited  it  appeared  that  a  married  woman, 
domiciled  in  the  State  of  Michigan,  executed  a  mortgage,  in 
which  her  husband  did  not  join,  by  which  she  attempted  to 
encumber  her  separate  real  estate  situate  in  the  State  of  In- 
diana to  secure  a  debt  which  she  ha'd  contracted  for  purchase- 
money.  By  the  law  of  the  State  of  Michigan  the  mortgage  was 
valid,  a  married  woman  by  the  statute  of  that  State  having  the 
power  to  contract  as  a  feme  sole  concerning  her  own  separate 
property.  The  mortgage  was  nevertheless  held  void,  be- 
cause by  the  law  of  the  place  in  which  the  real  estate  was 
situate  she  had  no  power  to  convey  or  encumber  her  sepa- 
rate property  except  by  deed  in  which  her  husband  should 
join. 

The  principle  which  ruled  the  decision  in  that  case  con- 
trols here.  If  the  contract  of  a  married  woman,  valid  by 
the  law  of  the  placer  where  made,  was  properly  held  void, 
because  it  contravened  the  law  of  the  place  where  the  real 
estate,  to  which  it  related,  was  situate,  then  it  must  follow  \ 
by  the  same  token  that  a  contract  which  is  valid,  as  affect- 
ing real  estate,  by  the  law  of  the  place  where  the  property 
is  situate,  would  be  enforceable  even  though  by  the  law  of 
the  domicile  the  owner  was,  in  that  jurisdiction,  subject  to 
a  legal  disability  in  respect  to  creating  encumbrances  on  real 
estate.     Johnston  v.  Gawtry,  11  Mo.  App.  322. 

[if  it  appeared  that  the  contract,  to  secure  the  performance 
of  which  the  mortgage  was  executed,  or  to  which  it  was 
merely  an  incident,  was  expressly  prohibited  or  declared  * 
void  or  illegal  by  the  law  of  the  place  where  it  was  ex- 
ecuted and  to  be  performed,  we  should  have  a  different  ques- 
tion- and  one  concerning  which  we  intimate  no  opinion 
hereby 

Applying  the  general  rule  that  contracts  by  which  it  is 
intended  to  convey  or  encumber  real  estate  situate  in  one 
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State  and  executed  in  another,  must  derive  their  validity 
from  the  law  of  the  State  in  which  the  land  is  situate,  it 
follows  that  the  mortgage  was  a  valid  security  so  far  as  the 
consideration  of  the  note  secured  by  it  was  for  money  re- 
ceived for  the  purpose  of  removing  prior  valid  encum- 
brances. 

It  must  be  regarded  as  settled  that,  notwithstanding  the 
statute  which  disables  a  "married  woman  from  binding  her 
separate  real  estate  by  a  contract  of  suretyship,  where  money 
is  borrowed  by  a  wife  or  by  a  husband  and  wife,  or  by  either 
of  them,  for  the  purpose  of  discharging  liens  on  the  wife's 
separate  property,  a  mortgage  executed  to  secure  the  repay- 
ment of  money  so  borrowed  constitutes  a  valid  security. 
Johnson  v.  Jouchert,  124  Ind.  105 ;  Noland  v.  State,  ex  rel.9 
115  Ind.  529,  and  cases  cited. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  16, 1890. 
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Deed. — Delivery. — Evidence  Insufficient  to  Establish. — A.  after  signing  and 
acknowledging  deeds  conveying  land  to  two  of  his  sons  placed  them  in  a 
box  in  a  room  which  he  occupied  with  the  family  of  one  of  them. 
While  the  deeds  were  in  the  box,  in  the  absence  of  the  father,  and  with* 
out  his  consent,  the  sons  opened  the  box  and  read  the  deeds  but  did  not 
take  them.  He  never  told  either  of  his  sons  that  the  deeds  were  in  the 
box,  gave  the  grantees  no  authority  to  take  them  from  the  box,  nor 
told  them  they  were  entitled  to  do  so.  He  made  no  effort  to  deliver 
the  deeds,  and  at  no  time  did  they  pass  out  of  his  control  and  under 
the  control  of  the  sons  or  any  one  in  their  behalf.  After  his  death  the 
deeds  could  not  be  found. 

Held,  that  there  was  no  delivery. 

From  the  Washington  Circuit  Court. 
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J.  A.  Zaring}  M.  B.  Hottel,  D.  M.  Alspaugh  and  J.  C 
Lawler,  for  appellants. 
8.  H.  Mitchell  and  R.  B.  Mitchell,  for  appellees. 

Olds,  J. — This  is  an  action  by  the  appellants  against  the 
appellees  for  the  partition  of  certain  real  estate.  The  ap- 
pellees, Eli  W.  Anderson  and  Edmond  Anderson,  answ'ered 
the  complaint,  and  filed  separate  cross-complaints,  setting 
up  title  to  certain  pdrtions  of  the  land  described  in  the  com- 
plaint ;  each  setting  up,  in  his  cross-complaint,  that  his 
father,  Aaron  Anderson,  deceased,  in  his  lifetime,  con- 
veyed a  certain  portion  of  the  land  sought  to  be  parti* 
tioned  to  him ;  that  Aaron  retained  a  life-estate  in  the 
same,  and  asked  to  be  adjudged  the  owner.  They  also,  in 
another  paragraph,  alleged  the  conveyance  ;  that  the  deed  had 
never  been  recorded,  and,  without  their  fault,  the  deeds  had 
been  lost,  or  destroyed ;  that  in  pursuance  of  such  convey- 
ances the  grantor  had  placed  the  grantees  in  possession  of  their 
respective  tracts  ;  that  they  had  since  held  exclusive  posses- 
sion of  the  same,  and  relying  on  such  conveyances  had  made 
valuable  improvements.  The  complaint  alleges  that  Aaron 
Anderson  died  the  owner  of  said  lands,  and  that  the  parties 
derived  title  to  their  respective  shares  by  inheritance  from 
him.  Issues  were  joined  and  a  trial  had,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  said  appellees,  Eli  W.  and 
Edmond  Anderson,  for  their  respective  tracts  of  land.  Ap- 
pellants filed  a  motion  for  a  new  trial.  The  first  cause  for  a 
new  trial  is,  that "  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence. "  The  motion  for  a  new  trial  was  over- 
ruled and  exceptions  reserved,  and  this  presents  the  princi- 
pal question  in  the  case. 

It  is  contended  by  counsel  for  the  appellant  that  there  is 
no  evidence  establishing  the  fact  that  Aaron  Anderson  in  his 
lifetime  executed  deeds  of  conveyance  to  Eli  W.  and  Edmond 
Anderson  for  the  lands  described  in  the  cross-complaints  of 
Eli  W.  and  Edmond  Anderson,  and  therefore  there  is  no  ev- 
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idence  authorizing  a  verdict  in  favor  of  either  of  them  on 
their  cross-complaints.  If  the  evidence  does  not  establish 
the  execution  of  deeds  by  Aaron  Anderson  to  his  sons  Eli 
W.  and  Edmond,  for  the  respective  tracts  claimed  by  them, 
then  the  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  the  judgment  must  be  reversed. 

There  is  some  evidence  from  which  the  jury  may  have 
found  that  Aaron  Anderson  in  his  lifetime,  in  the  latter  part 
of  May,  1885,  went  to  the  recorder's  office  in  the  county  in 
which  he  resided,  and  had  made  out  deeds  to  Eli  W.  and 
Edmond  Anderson  for  the  respective  tracts  claimed  by  them 
iu  their  cross-complaints,  and  signed  and  acknowledged  the 
same ;  that  the  deeds  were,  in  form,  warranty  deeds,  reserv- 
ing to  said  Aaron  a  life-estate  in  each  tract;  but  the  vital 
question  in  the  case  is  as  to  whether  such  deeds  were  ever 
delivered  or  not. 

The  very  strongest  phase  of  the  evidence  in  support  of  a 
delivery  is  to  the  effect  that  Aaron  Anderson  and  his  son 
Eli  W.  Anderson,  and  his  family,  lived  in  one  house,  the 
father  having  his  bed,  a  bureau,  and  some  other  articles  of 
furniture  in  one  room,  which  he  occupied,  and  which  was 
also  occupied  by  the  family  of  Eli  W.  for  a  sitting  room,  and 
in  which  they  also  had  some  articles  of  furniture.  The  father 
also  had  a  tin  box  which  sat  upon  the  mantel  in  the  room  in 
which  he  kept  his  deeds,  and  other  papers.  Eli  W.  also 
kept  some  papers  in  the  box,  but  the  box  belonged  to  his 
father. 

After  signing  and  acknowledging  the  deeds  the  grantor 
Aaron  took  them  and  brought  them  home  in  envelopes,  and 
put  them  in  the  tin  box  on  the  mantel  in  the  room  occupied 
by  him  as  hereinbefore  stated,  and  they  remained  in  the  box 
until  a  short  time  before  his  death.  He  died  on  March  9th, 
1886.  While  the  deeds  were  in  the  box,  in  the  absence  of 
the  father,  and  without  his  consent,  Eli  W.  and  Edmond 
opened  the  box  and  saw  and  read  the  deeds,  but  did  not  take 
them.     A  few  weeks  prior  to  his  death  he  stated  to  a  third 
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person  that  he  had  no  land,  that  he  had  deeded  it  to  his  sons; 
that  Nelson  had  his  deed,  and  Eli  W.  and  Edmond's  deeds 
were  in  the  box  for  them.  He  never  told  either  Eli  W.  or 
Edmond  that  the  deeds  were  in  the  box,  or  directed  them  to 
take  the  deeds,  or  said  anything  to  them  about  delivering 
the  deeds  to  them,  or  either  of  them.  Immediately  after 
Aaron's  death  search  was  made  for  the  deeds,  and  they  were 
not  to  be  found,  and  were  not  in  the  box  where  they  had 
been  kept,  nor  did  they  ever  come  into  the  actual  possession 
of  Eli  W.  or  Edmond,  or  either  of  them. 

The  wife  of  Edmond  testified  that*Aaron  said  to  her  that 
he  had  said  to  Edmond  he  had  given  the  farm  to  her  and 
Edmond. 

A  daughter  of  Nelson  Anderson  testified  to  her  grand- 
father, Aaron  Anderson,  handing  her  these  deeds  in  en- 
velopes in  the  fall  before  he  died;  one  endorsed  deed  to 
Nelson,  one  deed  to  Eli  W.,  and  one  deed  to  Edmond,  and 
asked  her  to  pick  out  the  deed  of  her  father's.  She  did  so, 
and  he  placed  it  in  the  bureau  drawer.  She  testified  that 
she  then  went  out,  leaving  her  grandfather  with  the  other 
two  deeds  in  his  hands. 

There  is  evidence  to  show  that  Aaron  stated  to  his  son 
Nelson  that  he  had  burned  the  deeds  to  Eli  W.  and  Edmond. 
There  is  also  some  evidence  to  show  that  Eli  W.  and  Ed- 
mond did  not  regard  themselves  as  having  any  title  to  the 
land  after  the  death  of  their  father. 

This  evidence  we  do  not  think  establishes  a  delivery  of 
the  deeds,  or  either  of  them.  It  is  clear  that  the  old  gentle- 
man retained  the  deeds  in  his  possession  and  control.  He 
was  living  in  the  same  house  with  Eli  W.,  one  of  the 
grantees,  at  the  time  he  died.  After  his  death  the  deeds 
were  not  to  be  found.  The  strong  presumption  is  that  he 
destroyed  them.  He  made  no  effort  to  deliver  the  deeds. 
He  gave  the  grantees  no  authority  to  take  them  from  the 
Vol.  126.— 5 


66  SUPREME  COURT  OF  INDIANA, 

Anderson  et  a/,  v.  Anderson  et  al. 

box  where  he  kept  them ;  he  never  told  them  they  were  en- 
titled to  do  so. 

In  the  case  of  Stokes  v.  Anderson,  118  Ind.  533,  it  was 
held  that  where  a  grantor  signed  and  acknowledged  a  deed, 
and  left  it  upon  the  table,  but  did  not  say  or  do  anything  to 
indicate  an  intention  to  deliver  it,  and  reserved  the  right  to 
examine  it  next  day,  and  it  was  agreed  that  if  it  was  incor- 
rect the  corrections  should  be  made,  and  while  the  papers 
were  so  lying  upon  the  table  they  were  taken  possession  of 
by  a  person  for  the  grantee,  it  did  not  constitute  a  delivery. 
In  that  case  this  language  is  quoted  approvingly  :  "  But  if 
a  man  throws  a  writing  on  a  table  and  says  nothing,  and  the 
party  takes  it,  this  does  not  amount  to  a  delivery,  unless  it  be 
found  to  have  been  put  there  with  intent  to  be  delivered  to 
the  party."     See  authorities  cited  in  that  case. 

In  Stevens  v.  Stevens,  150  Mass.  557,  speaking  of  the  deliv- 
ery of  a  deed,  it  is  said  :  "  It  must  appear  that  the  grantor 
parts  with  the  control  of  the  instrument  with  the  intention 
that  it  shall  operate  immediately  as  a  conveyance  of  title, 
and  that  it  passes  into  the  hands  or  is  placed  at  the  disposal 
of  the  grantee  or  of  some  other  person  in  his  behalf."  In 
this  case  the  deed  did  not  pass  from  the  control  of  the 
grantor,  or  into  the  hands  of,  or  under  the  control  and  dis- 
posal of  the  grantee,  or  any  other  person  for  him. 

In  Dearmond  v.  Dearmond,  10  Ind.  191,  it  is  said :  "  To 
be  delivered,  it  would  seem  that  the  deed  must  pass  under 
the  power  of  the  grantee,  or  some  person  for*  his  use,  with 
the  consent  of  the  grantor."  Berry  v.  Anderson,  22  Ind.  36. 

In  the  case  of  Stewart  v.  Weed,  11  Ind.  92,  the  court 
quotes,  approvingly,  this  language :  "  Delivery  to  a  third 
person,  for  the  use  of  the  party  in  whose  favor  the  deed  is 
made,  provided  the  grantor  parts  with  all  control  over  the 
instrument,  will  make  the  deed  effectual  from  the  instant  of 
such  delivery." 

In  Woodbury  v.  Fisher,  20  Ind.  387,  the  court  says :  "A 
deed  or  mortgage  must  not  only  be  delivered  to,  but  must 
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be  accepted  by  the  grantee  or  mortgagee,  otherwise  the  title 
does  not  pass.  '  To  be  delivered,  it  would  seem  that  the  deed 
must  pass  under  the  power  of  the  grantee,  or  some  person 
for  his  use  with  the  consent  of  the  grantor/ "  Wilson  v. 
Cassidy,  2  Ind.  562;  Tharp  v.  Jarrell,  66  Ind.  52;  Free- 
land  v.  Charnley,  80  Ind.  132  ;  Vaughan  v.  Godman,  94  Ind. 
191 ;  Jones  v.  Loveless,  99  Ind.  317  (326) ;  Devol  v.  Dye,  123 
Ind.  321. 

In  Purviance  v.  Jones,  120  Ind.  162,  the  court  says: 
"  While  it  is  not  indispensable  that  there  should  have  been 
an  actual,  manual  transfer  of  the  instrument  from  the  maker 
to  the  payee,  yet  to  constitute  a  delivery  it  must  appear  that 
the  maker,  in  some  way,  evinced  an  intention  to  make  it  an 
enforceable  obligation  against  himself,  according  to  its  terms, 
by  surrendering  control  over  it,  and  intentionally  placing  it 
under  the  power  of  the  payee,  or  of  some  third  person  for 
his  use.  The  acts  which  consummate  the  delivery  of  a  prom- 
issory note  are  not  essentially  different  from  those  required 
to  complete  the  execution  of  a  deed."  The  court  further 
says:  "  There  is  nothing  in  the  facts  found  to  indicate  that 
the  intestate  ever  surrendered  control  of  the  note,  or  that  it 
ever  was  within  the  power  or  control  of  the  plaintiff,  or  of 
any  person  for  his  use  and  benefit." 

It  is  clearly  deducible  from  the  authorities,  that  to  con- 
stitute a  delivery  of  a  deed  there  must  be  a  complete  surren- 
der and  parting  with  the  control  of  the  same  by  the  grantor, 
and  it  must  pass  under  the  power  and  control  of  the  grantee, 
or  some  person  in  his  behalf.  In  this  case  there  is  no  evi- 
dence to  show  that  the  deeds  to  Eli  W.  or  Edmond,  or  either 
of  them,  ever  passed  from  the  control  of  the  grantor,  or  un- 
der the  power  and  control  of  the  grantees,  or  either  of  them, 
or  any  person  for  their  use.  The  deeds  were  made  out, 
signed,  and  acknowledged  by  the  grantor,  and  were  kept 
and  retained  by  him,  in  his  control,  until  they  were  destroyed, 
or  lost,  and  never  passed  into  the  possession  or  control  of  the 
grantees.     There  was  no  evidence   to  sustain  the  verdict 


68 


SUPREME  COURT  OF  INDIANA, 


The  State  v.  Klein. 


upon  this  point,  and  the  court  erred  in  overruling  the  appel- 
lants' motion  for  a  new  trial,  and  the  judgment  must  be  re- 
versed. 

The  other  questions  presented  may  not  again  arise,  and  it 
is,  therefore,  unnecessary  to  consider  and  decide  them. 

Judgment  reversed,  at  costs  of  appellees,  with  instructions 
to  the  court  below  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Jane  6, 1890 ;  petition  for  a  rehearing  overruled  Nov.  16, 1890. 
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Constitutional  Law. — Selling  Uninspected  Meats. — Act  Prohibiting. — Dn- 
constUutionality  of.— The  act  of  March  2d,'  1889  (Acts  1889,  p.  150),  enti- 
titled  "An  act  for  the  protection  of  the  public  health  by  promoting  the 
growth  and  sale  of  healthy  cattle  and  sheep,  making  it  a  misdemeanor 
to  sell  the  same  without  inspection  before  slaughtering  within  this 
State,  and  to  authorize  cities  to  appoint  inspectors,"  is  in  violation  of 
the  Constitution  of  the  United  States,  and  void. 

From  the  Marion  Criminal  Court. 

J.  E.  McDonald,  J.  M.  Butler ,  A.  H.  Snow  and  /.  X. 
Mitchell,  Prosecuting  Attorney,  for  the  State. 
—  Johnson  and  J.  8.  Slick,  for  appellee. 

Berkshire,  C  J. — This  prosecution  rests  upon  the  fol- 
lowing entitled  statute : 

"An  act  for  the  protection  of  the  public  health  by  pro- 
moting the  growth  and  sale  of  healthy  cattle  and  sheep, 
making  it  a  misdemeanor  to  sell  the  same  without  inspection 
before  slaughtering  within  this  State,  and  to  authorize  cities 
to  appoint  inspectors."  Acts  of  1889,  p.  150  (Elliott's  Supp., 
section  359). 
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The  court  below  quashed  the  affidavit  and  information, 
upon  the  ground  that  the  statute  was  in  violation  of  the 
Constitution  of  the  United  States.  And  the  constitution- 
ality of  the  statute  is  the  only  question  which  is  presented 
by  this  appeal. 

In  the  case  of  Minnesota  v.  Barber,  138  U.  S.  313,  the  Su- 
preme Court  of  the  United  States  declared  a  statute  of  that 
State  very  similar  to  the  one  in  question  to  be  inoperative 
and  void,  for  the  reason  that  it  was  repugnant  to  the  Con- 
stitution of  the  United  States. 

The  two  statutes  are  so  nearly  alike  that  the  reasoning 
and  conclusion  of  the  court  apply  as  well  to  our  statute  as 
to  the. Minnesota  statute;  hence  we  are  required  to  follow 
the  decision  and  judgment  of  the  court  in  the  case  referred 
to,  without  reference  to  any  opinion  we  might  express  were 
the  case  one  of  first  impression. 

Judgment  affirmed. 

Filed  Nov.  15, 1890. 


No.  14,573. 

McCray  v.  Smith. 

Assignment  of  Errors. — Practice, — Where  the  errors  assigned  are  the 
sustaining  of  demurrers  to  certain  paragraphs  of  the  amended  com- 
plaint, and  the  alleged  errors  discussed  by  counsel  for  appellant  are 
the  sustaining  of  demurrers  to  certain  paragraphs  of  his  answer,  and 
the  record  shows  that  demurrers  were  sustained  to  certain  paragraphs 
of  appellant's  answer,  and  that  after  they  were  sustained  the  appellant 
withdrew  his  answer  and  refused  to  plead,  and  judgment  was  thereupon 
rendered  in  favor  of  the  appellee,  no  question  is  presented  for  the  de- 
cision of  this  court. 

From  the  Clinton  Circuit  Court. 

J.  F.  McCray  and  /.  V.  Kent,  for  appellant. 

J".  G.  Adams,  T.  H.  Palmer  and  W.  F.  Palmer,  for  appellee. 
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Olds,  J. — This  was  a  proceeding  by  the  appellee  to  en- 
join the  appellant  from  digging  trenches  and  removing 
gravel  from  the  land  of  the  appellee. 

The  record  presents  no  question  for  the  decision  of  this 
court. 

The  errors  assigned  are  the  sustaining  of  demurrers  to  the 
first,  second  and  third  paragraphs  of  the  amended  complaint. 

The  alleged  errors  discussed  by  counsel  for  appellant  are 
the  sustaining  of  demurrers  to  certain  paragraphs  of  his 
answer. 

The  record  shows  that  demurrers  were  sustaiued  to  certain 
paragraphs  of  appellant's  answer,  and  'hat  after  they  were 
sustained  the  appellant  withdrew  his  answer,  and  refused  to 
plead,  and  judgment  was  thereupon  rendered  in  favor  of  the 
appellee. 

With  the  record  showing  this  state  of  facts  there  is  no 
question  presented  for  decision. 

The  appellee  files  a  motion  to  dismiss  the  cause,  for  the 
reason  that  the  pages  of  the  transcript  are  not  numbered, 
and  no  marginal  notes  are  made,  as  required  by  Rule  31  of 
this  court. 

This  motion  is  well  taken,  but  we  have  looked  into  the 
record  far  enough  to  see  that  no  question  is  presented  even 
if  the  rule  was  complied  with. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs* 

Filed  Nov.  15, 1890. 
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No.  15,834. 

Welsh  v.  The  State. 

Intoxicating  Liquor.  —  Unlawful  Sale.  —  Beer. --Sufficiency  of  Affidavit. — 
In  a  prosecution  under  section  5320,  R.  S.  1881,  for  the  sale  of  intoxi- 
cating liquors  without  a  license,  an  affidavit  charging  the  defendant 
with  the  unlawful  sale  of  beer  is  not  subject  to  the  objection  that  it  does 
not  charge  the  sale  of  malt  or  intoxicating  liquor.  Beer  is  a  malt  liq- 
uor, and  is,  bj  the  statute  (section  5313,R.  S.  1881),  declared  to  be  an 
intoxicating  liquor. 

Same. — Ohio  River. — Jurisdiction. — Where  the  Ohio  river  constitutes  the 
boundary  between  the  States  of  Kentucky  and  Indiana,  low-water 
mark  on  the  north  side  of  the  river  is  the  southern  boundary  of  the  State 
of  Indiana; but  under  sections  1  and  2,  article  14,  of  the  State  Constitu- 
tion, and  an  act  of  the  Commonwealth  of  Virginia,  entitled  "  An  act  con* 
cerning  the  erection  of  the  district  of  Kentucky  into  an  independent 
State,"  1  Rev.  Laws  of  Virginia,  p.  57,  the  State  of  Indiana  has  concur- 
rent jurisdiction  in  civil  and  criminal  cases  with  the  State  of  Kentucky 
on  the  Ohio  river,  as  far  as  said  river  forms  the  common  boundary  be* 
tween  said  States. 

Same. — Sale  of  on  Ohio  River. — Indictment. —  Venue. — Where  a  violation  of 
the  criminal  laws  of  this  State,  occurs  on  the  Ohio  river  it  is  proper  to 
charge  in  the  indictment  that  the  offence  was  committed  in  the  county 
opposite  the  place  where  the  act  was  committed  constituting  the  crime; 
and  hence,  where  intoxicating  liquors  are  sold  without  license  in  a  boat 
anchored  in  the  Ohio  river  opposite  Harrison  county,  Indiana,  south  of 
low-water  mark  on  the  Indiana  side,  the  offender  may  be  charged,  tried 
and  convicted  in  Harrison  county,  Indiana. 

Same. — Absence  of  Provision  Granting  License  to  Sell  on  Ohio  River. — Sale 
Without  License. — The  fact  that  no  provision  is  made  by  law  for  grant- 
ing a  license  to  sell  intoxicating  liquors  upon  the  Ohio  river  does  not 
authorize  the  sale  thereof  without  a  license. 

Same. — License  Law. — Constitutionality  of. — The  license  law  providing  for 
the  granting  of  license  to  retail  intoxicating  liquors,  requiring  that  the 
vender  shall  be  a  male  inhabitant  of  the  State,  is  not  in  conflict  with 
that  section  of  the  Constitution  of  the  United  States  which  provides 
that  "The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  States." 

Instructions  to  Jury. — Request  for  Made  after  Argument  Begun. — Refusal 
of. — An  objection  that  the  court  erred  in  refusing  to  instruct  the  jury  in 
writing,  as  requested,  will  not  avail  on  appeal  where  it  docs  not  affirm- 
atively appear  by  the  record  that  the  request  was  made  before  the  com- 
mencement of  the  argument  in  the  cause. 
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Chimin al  Law. — Instruction. — Fine. — Costs. — In  a  prosecution  for  the  un- 
lawful sale  of  intoxicating  liquors,  an  instruction  requested  that  "  If 
you  should  find  the  defendant  guilty,  as  charged,  you  may,  in  your  dis- 
cretion, return  a  verdict  assessing  a  fine  against  him,  and  also  find  that 
he  shall  not  pay  the  costs  of  this  prosecution,"  may  be  properly  refused. 
In  such  a  case  it  is  not  discretionary  with  the  jury  to  fine,  or  not  to  fine, 
the  defendant,  but  they  must  assess  a  fine  against  him  of  not  less  than 
the  prescribed  amount ;  nor  is  it  a  matter  of  mere  arbitrary  discretion 
with  the  jury  to  relieve  a  defendant,  found  guilty,  of  the  payment  of 
costs,  but  a  reason  for  so  doing  must  be  shown. 

Same. — Discharge  of  Jury. — Instruction  Ordering  Acquittal  of  Defendant. — In 
a  criminal  prosecution  an  instruction  requested  placing  the  right  of  the 
defendant  to  an  acquittal  upon  the  mere  fact  that  a  jury  had  been  em- 
panelled, without  any  regard  to  the  facts  which  may  have  led  to  their 
discharge,  is  erroneous. 

Same.  —  Reception  of  Verdict.— Absence  of  Accused.  —  An  objection  in  a 
criminal  case  that  the  trial  court  erred  in  receiving  the  verdict 
of  the  jury  in  the  absence  of  the  defendant,  will  not  be  availa- 
ble on  appeal  for  a  reversal  of  the  judgment  where  it  does  not  affirma- 
tively appear  by  the  record  that  the  defendant  was  in  the  custody  of  the 
sheriff,  and  it  does  not  appear,  except  by  inference,  that  he  was  not 
present  in  court  at  the  time  the  verdict  of  the  jury  was  received. 

From  the  Harrison  Circuit  Court. 

■ 

E.  D.  Kelso,  for  appellant. 

L.  T.  Michener,  Attorney  General,  J.  L.  Suddarth,  Prose- 
cuting Attorney,  and  J".  H.  Grillett,  for  the  State. 

Coffey,  J. — This  was  a  prosecution,  instituted  by*  the 
State  against  the  appellant,  before  a  justice  of  the  peace,  for 
an  alleged  violation  of  the  provisions  of  section  5320,  R.  S. 
1881. 

That  section  provides  that  any  person,  not  being  licensed 
according  to  the  provisions  of  the  act  of  which  it  constitutes 
a  part,  "who  shall  sell  or  barter,  directly  or  indirectly,-any 
spirituous,  vinous,  or  malt  liquors  in  a  less  quantity  than  a 
quart  at  a  time,  or  who  shall  sell  or  barter  any  spirituous, 
vinous,  or  malt  liquors  to  be  drunk,  or  suffered  to  be  drunk, 
in  his  house,  out-house,  yard,  garden  or  the  appurtenances 
thereto  belonging,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined,"  etc. 
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The  affidavit  in  this  cause  charges  that  on,  etc.,  at  the 
county  of  Harrison  and  State  of  Indiana,  James  Welsh 
did  then  and  there  unlawfully  sell  to  one  Andrew  J. 
Glaze,  at  and  for  the  price  of  five  cents,  a  less  quantity  than 
a  quart  of  beer  at  a  time,  to  wit,  one  glass  of  beer,  contain- 
ing a  half  pint,  he,  the  said  James  Welsh,  not  then  and  there 
having  a  license  to  sell  intoxicating  liquors  in  a  less  quan- 
tity than  a  quart  at  a  time,  in  force  at  the  time,  according  to 
the  laws  of  said  State,  contrary  to  the  form  of  the  statute  in 
such  cases,  made  and  provided,  etc. 

The  appellant  was  convicted  before  the  justice,  and  ap- 
pealed to  the  circuit  court,  where  he  was  again  convicted, 
and  now  appeals  to  this  court,  seeking  a  reversal  of  the  judg- 
ment rendered  against  him  in  the  circuit  court. 

His  first  contention  is  that  the  affidavit  above  set  out  is 
defective,  because  it  is  not  charged  that  the  beer  therein 
named  was  malt  beer,  or  that  it  was  intoxicating. 

Section  5313, E.  S.  1881, enacts  that  "The  words  'intoxi- 
cating liquor '  shall  apply  to  any  spiritous,  vinous,  or  malt 
liquor,  or  to  any  intoxicating  liquor  whatever,  which  is  used 
or  may  be  used  as  a  beverage." 

In  the  case  of  Myers  v.  State,  93  Ind.  251,  it  was  held  by 
this  court  that  the  primary  meaning  of  the  word  u  beer  "  is 
fermented  liquor  made  from  any  malted  grain,  with  hops  or 
other  bitter  flavoring  matter.  In  other  words,  it  means  a 
malt  liquor. 

The  affidavit  before  us,  therefore,  charges  that  the  appel- 
lant sold  malt  liquor,  which  is  declared  by  our  statute  to  be 
within  the  words  "  intoxicating  liquor." 

An  affidavit  like  this,  charging  a  person  with  the  unlaw- 
ful sale  of  "  beer,"  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  is  not,  in  our  opinion,  subject 
to  the  objection  that  it  does  not  charge  the  sale  of  malt  or 
intoxicating  liquor. 

The  court  did  not  err  in  overruling  the  appellant's  motion 
in  arrest  of  judgment. 
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It  is  disclosed  by  the  evidence  in  the  cause  that  the  beer 
in  question  was  sold  from  a  boat,  anchored  in  the  Ohio  river, 
near  the  south  line  of  Harrison  county,  in  this  State.  There 
is  some  conflict  in  the  evidence  as  to  whether  the  boat  was 
anchored  north  or  south  of  the  line  known  as  low-water 
mark.  It  is  contended  by  the  appellant  that  low- water  mark 
on  the  Ohio  river  at  this  point  is  the  southern  boundary  of 
the  State,  and  that  for  this  reason  it  does  not  appear  that  the 
beer  was  sold  in  Harrison  county  or  in  the  State  of  Indiana. 

Where  the  Ohio  river  constitutes  the  boundary  between 
the  States  of  Kentucky  and  Indiana,  low-water  mark  on 
the  north  side  of  the  river  is  the  southern  boundary  of  the 
State  of  Indiana.     Indiana  v.  Kentucky,  136  U.  S.  479. 

But  assuming  that  the  appellant's  boat,  from  which  he  sold 
the  beer  in  question,  was  anchored  south  of  the  south  line 
of  the  State,  we  do  not  think  it  follows  that  he  may  not  be 
charged,  tried,  and  convicted  in  Harrison  county,  Indiana. 

Section  1,  article  14,  of  our  Constitution  provides  that  the 
State  shall  be  bounded  on  the  south  by  the  Ohio  river  from 
the  mouth  of  the  Great  Miami  river  to  the  mouth  of  the 
Wabash. 

Section  2,  of  the  same  article,  declares  that  the  State  shall 
possess  jurisdiction  and  sovereignty  co-extensive  with  the 
boundaries  declared  in  the  preceding  section  ;  and  shall  have 
concurrent  jurisdiction,  in  civil  and  criminal  cases,  with  the 
State  of  Kentucky  on  the  Ohio  river,  and  with  the  State  of 
Illinois,  on  the  Wabash  river,  so  far  as  said  rivers  form  the 
common  boundary  between  this  State  and  said  States  respect- 
ivelv. 

Section  1578,  R.  S.  1881,  provides  that  "When  an  offence  is 
committed  in  this  State  or  on  the  boundary  thereof,  on  board 
a  boat  or  vessel  navigating  a  river,  lake,  or  canal,  or  lying 
therein,  the  jurisdiction  is  in  the  county  within  or  opposite 
to  which  the  offence  was  committed. " 

Section  1579  provides  that"  The  proper  courts  of  the  sev- 


MAY  TERM,  1890.  75 


Welsh  «.  The  State. 


eral  counties  in  this  State  bordering  on  the  Ohio  river,  and  on 
the  Wabash  river  as  far  up  as  said  river  forms  the  boundary 
line  between  this  State  and  the  State  of  Illinois,  shall  have 
jurisdiction  of  all  offences  committed  against  the  penal  laws 
of  this  State  on  said  rivers  opposite  to  said  counties  respect- 
ively." 

The  right  of  the  State  of  Indiana  to  exercise  both  civil 
and  criminal  jurisdiction,  concurrent  with  the  State  of  Ken- 
tucky, is  secured  by  an  act  of  the  Commonwealth  of  Vir- 
ginia, entitled  "  An  act  concerning  the  erection  of  the  district 
of  Kentucky  into  an  independent  State/'  passed  December 
18th,  1789.     1  Revised  Laws  of  Virginia,  p.  57. 

By  reason  of  the  constitutional  provisions  above  referred 
to,  and  statutory  provisions  similar  to  those  here  set  out,  it 
has  been  held  by  this  court  that  where  a  violation  of  the 
criminal  laws  of  this  State  occurs  on  the  Ohio  river  it  is 
proper  to  charge,  in  the  indictment,  that  the  offence  was 
committed  in  the  county  opposite  the  place  where  the  act  was 
committed  constituting  the  crime.  Carlisle  v.  State,  32  Ind. 
55;  Dugan  v.  State,  125  Ind.  130. 

It  will  thus  be  seen  that  the  criminal  laws  of  the  State  ex- 
tend to,  and  are  in  force  on  the  Ohio  river  where  such  river 
constitutes  the  southern  boundary  of  the  State.  The  con- 
tention of  the  appellant,  that  because  no  provision  is  made 
by  law  for  granting  a  license  to  sell  intoxicating  liquors  upon 
the  Ohio  river,  he  has  a  right  to  sell  without  a  license,  is  not 
tenable.  As  it  is  made  unlawful  to  retail  intoxicating  liquor 
within  the  jurisdiction  of  the  State  without  a  license 
so  to  do,  and  as  there  is  no  law  authorizing  the  granting 
of  a  license  to  sell  upon  the  waters  of  the  stream,  it 
may  be  that  as  to  the  space  between  low-water  mark  on  the 
Indiana  shore  and  low-water  mark  on  the  Kentucky 
side,  we  have  absolute  prohibition  in  so  far  as  the  right  to 
sell  liquors  by  retail  is  involved.  The  difficulty  attend- 
ing the  detection,  arrest,  and  punishment  of  violators  of  the 
law,  engaged  in  the  retail  liquor  business  on  the  water  would 
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seem  to  furnish  a  sufficient  reason  to  the  Legislature  for 
withholding  a  license  to  sell  upon  the  Ohio  or  Wabash  riv- 
ers, where  such  rivers  constitute  the  boundary  of  the  State. 

It  is  to  be  observed  that  we  are  not  dealing  with  a  person 
navigating  the  Ohio  river,  engaged  in  interstate  commerce, 
but  the  case  before  us  is  one  where  the  offender,  not  engaged 
in  navigation,  anchors  his  boat  near  the  Indiana  line,  and 
engages  in  the  business  of  retailing  intoxicating  liquor  with- 
out a  license.  Such  a  case,  in  our  opinion,  falls  both  within 
the  letter  and  the  spirit  of  our  statute,  and  it  is  no  defence 
to  say  that  the  law  makes  no  provision  for  granting  a  license 
to  sell  at  that  place. 

It  is  further  contended  that  our  law  providing  for  the 
granting  of  license  to  retail  intoxicating  liquor  is  in  conflict 
with  section  2,  article  4,  of  the  Constitution  of  the  United 
States,  which  provides  that  "  The  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  States." 

It  is  contended  that  as  the  law  withholds  a  license  from 
all  persons  except  male  inhabitants  of  the  State,  it  denies  to 
citizens  of  other  States  the  same  rights  that  are  enjoyed  by 
the  people  of  Indiana,  and  for  this  reason  the  law  is  void. 

The  argument  is  that  beer  and  other  intoxicating  liquor 
are  property,  as  much  so  as  hogs,  horses,  grain,  or  any  other 
personal  property,  and  that  under  the  Federal  Constitution 
the  citizens  of  any  State  in  the  Union  have  the  right  to  sell 
such  property  any  where  within  the  United  States,  where 
the  sale  of  such  property  is  tolerated,  and  that  a  citizen  of 
a  sister  State  can  be  deprived  of  no  right  to  sell  which  is 
enjoyed  by  the  citizens  of  the  State  where  he  offers  his  prop- 
erty to  the  public. 

It  is  undoubtedly  true  that  the  common  law  does  not 
recognize  any  difference  between  intoxicating  liquors  as 
property  and  any  other  species  of  property.  But  while  it 
is  true  that  intoxicating  liquor  is  property,  still  its  inherent 
character  is  such  that  it  is  the  proper  subject  of  the  police 
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power.  Harrison  v.  Lockhart9  25  Ind.  112;  Hedderich  v. 
Stafc,  101  Ind.  564. 

Were  it  not  for  statutory  restrictions  and  prohibitions 
every  person  would  be  as  free  to  engage  in  the  business  of 
manufacturing  and  selling  intoxicating  liquor  as  he  would 
be  to  engage  in  the  manufacture  and  sale  of  any  other  prop- 
erty. It  is  not  true,  as  is  sometimes  argued,  that  the  citi- 
zen derives  his  right  to  sell  intoxicating  liquor  from  the  par- 
ticular State  in  which  he  sells.  In  selling  he  is  butixercising 
his  common  law  right. 

All  laws  regulating  and  imposing  burdens  on  the  business 
are  prohibitory  in  their  character.  There  is  no  difference 
between  an  absolute  prohibitory  law,  a  law  providing  for 
local  option,  and  license  law,  except  in  the  extent  to  which 
they  prohibit  the  manufacture  and  sale  of  intoxicating 
drinks.  An  absolute  prohibitory  law  deprives  all  within  its 
reach  from  engaging  in  the  business;  a  local  option  law  pro- 
hibits all  within  a  given  locality  from  selling  within  that 
locality ;  while  a  license  law  prohibits  all  within  the  State, 
who  have  not  obtained  a  license,  from  engaging  in  the  busi- 
ness of  retailing  intoxicating  liquors.  Each  of  these  is  a 
restriction  upon  the  common  law  right  of  the  individual 
citizen.  ' 

The  first  wholly  deprives  him  of  the  right,  while  the  other 
two  prohibit  him  to  a  limited  extent. 

Acting  upon  the  just  assumption  that  the  unrestricted  sale 
of  intoxicating  liquors  results  in  much  evil,  and  that  it  is 
detrimental  to  society,  the  law-making  power  of  each  State 
in  the  Union  has,  in  the  exercise  of  its  police  power,  assumed 
to  control,  regulate  or  prohibit  the  business,  as  seemed  to  it 
best.  The  extent  to  which  such  power  shall  be  exercised 
must,  of  necessity,  be  left  to  the  law-making  power  of  the 
State  exercising  such  right. 

That  the  State  of  Indiana  possesses  the  power  to  regulate 
and  control  the  traffic  in  intoxicating  liquors  has  never  been 
an  open  question.     It  has  exercised  such  right  since  it  first 
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assumed  the  position  of  a  State  in  the  Union,  and  the  only 
question  now  before  us  is  as  to  whether  our  present  law,  as- 
suming to  do  so,  is  void  for  the  reasons  suggested  by  the  ap- 
pellant in  this  case. 

a  The  assumption  of  the  appellant  that  our  law  providing 
for  the  granting  of  license  to  retail  intoxicating  liquor  se- 
cures to  the  citizens  of  this  State  rights  not  enjoyed  by  the 
citizens  of  other  States,  is  not  true  in  fact.  The  law  does 
not  require  that  the  person  to  whom  the  license  is  issued 
shall  be  a  citizen  of  the  State.  The  law  does  require  that 
he  shall  be  a  male  inhabitant,  but  we  need  not  stop  to  argue 
that  there  is  a  broad  distinction  between  a  citizen  and  a  mere 
inhabitant.  It  is  not  an  unreasonable  requirement  that  a 
person  who  desires  to  avail  himself  of  a  license  to  retail  in- 
toxicating liquor  shall  submit  himself  to  the  jurisdiction  of 
the  State,  by  becoming  an  inhabitant  thereof,  to  the  end  that 
he  may  be  readily  apprehended  and  punished  for  any  viola- 
tion of  the  law  in  connection  with  his  business.  In  our 
opinion  the  law  providing  for  the  granting  of  license  to  re- 
tail intoxicating  liquor  is  not  subject  to  the  objection  urged 
against  it  by  the  appellant  in  this  case.  Wagner  v.  Town 
of  Garrett,  118  Ind.  114. 

It  is  also  contended  that  the  court  erred  in  refusing  to  in- 
struct the  jury  in  writing,  as  requested  by  the  appellant,  but 
it  does  not  affirmatively  appear  by  the  record  before  us  that 
any  such  request  was  made  before  the  commencement  of  the 
argument  in  the  cause. 

The  appellant  at  the  proper  time  prayed  the  court  to  give 
to  the  jury  the  following  instruction,  viz. : 

"  If  you  should  find  the  defendant  guilty  as  charged,  you 
may,  in  your  discretion,  return  a  verdict  assessing  a  fine 
against  him,  and,  also,  find  that  he  shall  not  pay  the  costs 
of  this  prosecution." 

The  court  refused  to  give  this  instruction,  and  the  appel- 
lant excepted. 

We  do  not  think  the  court  erred  in  this  ruling.     From 
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this  instruction  the  jury  doubtless  would  have  been  led  to 
believe  that  if  they  found  the  appellant  guilty,  as  charged, 
they  had  a  discretion  to  fine  him  or  not  to  fine  him,  as  they 
might  choose,  when  in  fact  they  had  no  such  discretion.  If 
they  fouud  him  guilty  it  was  their  duty  to  assess  a  fine 
against  him  of  not  less  than  twenty  dollars.  Nor  do  we 
think  that  the  matter  of  relieving  a  party  convicted  of  a 
violation  of  the  criminal  law  from  the  costs  of  the  prosecu- 
tion a  mere  matter  of  arbitrary  discretion. 

What  particular  facts  would  authorize  a  court  or  jury, 
finding  a  defendant  guilty,  to  relieve  him  from  the  payment 
of  costs,  we  need  not  now  inquire,  but  he  should  not  be  so 
relieved  without  some  reason  for  so  doing.  This  instruction 
proceeds  upon  the  theory  that  it  is  a  matter  of  mere  arbi- 
trary discretion,  and  in  this  we  think  it  is  erroneous. 

The  appellant,  also,  prayed  the  court  to  give  the  jury  the 
following  instruction,  viz.:  "  If  you  are  satisfied  from  the 
evidence  that  a  jury  has  heretofore  been  empanelled  and 
sworn  to  try  the  defendant  on  the  charge  contained  in  the 
affidavit  in  this  cause,  you  must  acquit  him,  for  the  reason 
that  the  State  of  Indiana  has  no  right  to  place  a  man  twice 
in  jeopardy  for  the  same  offence." 

The  court  did  not  err  in  refusing  this  instruction.  If  a 
jury  had  been  previously  empanelled  to  try  the  appellant 
on  the  charge  contained  in  the  affidavit  in  this  case,  and 
had  been  discharged  at  the  appellant's  request,  or  with  his 
consent,  or  had  been  discharged  after  a  reasonable  time 
for  deliberation,  because  they  were  unable  to  agree  upon  a 
verdict,  such  discharge  would  not  entitle  the  appellant  to  an 
acquittal. 

This  instruction  places  the  right  of  the  appellant  to  an  ac- 
quittal upon  the  mere  fact  that  a  jury  had  been  empanelled 
to  try  him,  without  any  regard  to  the  facts  which  may  have 
led  to  their  discharge,  and  in  this  it  was  erroneous. 

Finally :  it  is  contended  by  the  appellant  that  the  circuit 
court  erred  in  receiving  the  verdict  of  the  jury  in  his  absence. 
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It  would  seem  to  be  a  sufficient  answer  to  this  objection 
to  say  that  it  does  not  affirmatively  appedr  by  the  record 
that  the  appellant  was  in  the  custody  of  the  sheriff,  nor  does 
it  appear,  except  by  inference,  that  he  was  not  present  in 
court  at  the  time  the  verdict  of  the  jury  was  received.  Such 
inference  can  not  be  permitted  to  overcome  the  legal  pre- 
sumption that  everything  was  rightly  done  in  court.  If  he 
was  on  bail,  his  absence  from  the  court  room  when  the  ver- 
dict was  returned  was  voluntary,  and  he  can  not  be  heard  to 
complain. 

After  a  careful  consideration  of  all  the  questions  presented 
we  have  reached  the  conclusion  that  .there  is  no  error  in  the 
record. 

Judgment  affirmed. 

Filed  Nov.  15, 1890. 


No.  14,516. 

The  Town  of  Poseyville  v.  Lewis. 

Verdict. — Answers  to  Interrogatories.  —The  general  verdict  necessarily  de- 
termines all  the  material  questions  in  favor  of  the  party  to  whom  the 
verdict  is  given,  and  unless  the  facts  stated  in  the  answers  to  interroga- 
tories are  so  clearly  antagonistic  to  the  decision  impliedly  embodied  in 
the  general  verdict  as  to  be  irreconcilable  with  it,  the  judgment  must 
stand. 

Same.— Intendments. — Intendments  will  be  made  in  favor  of  the  general 
verdict,  but  not  in  favor  of  answers  to  special  interrogatories. 

Negligence. — Knowledge  of  Defect. — Contributory  Negligence. — While  knowl- 
edge of  a  defect  in  a  sidewalk  is  always  an  important  fact  to  be  consid- 
ered in  determining  the  question  of  contributory  negligence  on  the  part 
of  one  injured  thereby,  that  fact  of  itself  does  not  always  prove  that 
the  plaintiff  was  in  fault. 

From  the  Posey  Circuit  Court. 

E.  D.  Owen,  for  appellant. 

8.  D.  McBeynolds,  W.  Loudon  and  F.  P.  Leonard,  for  ap- 
pellee. 
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Elliott,  J, — The  appellee  recovered  damages  for  an  in- 
jury received  while  walking  along  a  sidewalk  belonging  to 
the  appellant.     The  general  verdict  was  in  his  favor. 

The  general  verdict  necessarily  determines  all  the  material 
questions  in  favor  of  the  appellee,  and  unless  the  facts  stated 
in  the  answers  to  interrogatories  are  so  clearly  antagonistic 
to  the  decision  impliedly  embodied  in  the  general  verdict  as 
to  be  irreconcilable  with  it  the  judgment  must  stand.  This 
rule  has  been  so  long  and  so  well  settled  that  it  requires  no 
discussion.  Cincinnati,  etc.,  R.  R.  Co.  v.  Clifford,  113  Ind. 
460. 

The  answers  to  the  special  interrogatories  do  not  control 
the  general  verdict.  So  far  as  concerns  the  negligence  of 
the  appellant  there  can  be  no  question,  since  nothing  appears 
in  the  answers  touching  the  character  or  continuance  of  the 
defect,  except  the  statement  that  "  the  curbing  was  gone,  and 
the  bricks  misplaced/'  and  we  must  assume,  upon  the  faith 
of  the  general  verdict,  that  the  defect  was  of  such  a  charac- 
ter and  duration  as  to  indicate  culpable  negligence  upon  the 
part  of  the  town  authorities.  We  can  not  aid  the  answers  to 
interrogatories  by  intendment,  for  the  rule  is  that  intend- 
ments will  be  made  in  favor  of  the  general  verdict,  and  not 
in  favor  of  answers  to  special  interrogatories.  New  York,  etc., 
R.  W.  Co.  v.  Grand  Rapids,  etc.,  R.  R.  Co.,  116  Ind.  60; 
City  of  Greenfield  v.  State,  ex  rel.9 113  Ind.  597 ;  Fort  Wayne, 
etc.,  R.  W.  Co.  v.  Beyerle,  110  Ind.  100;  Rice  v.  City  of 
Evansville,  108  Ind.  7;  Redehheimer  v.  Miller,  107  Ind.  485. 

The  only  fact  stated  in  the  answers  to  the  special  inter- 
rogatories, which  bears  upon  the  question  of  contributory 
negligence,  is  that  the  appellee  had  often  passed  over  the 
sidewalk,  and  this  fact  does  not,  of  itself,  bar  a  recovery.  It 
is  well  settled,  that  while  knowledge  of  a  defect  is  always  an 
important  fact  to  be  considered  in  determining  the  question 
of  contributory  negligence,  that,  fact  of  itself  does  not,  by  any 
means,  always  prove  that  the  plaintiff  was  in  fault.  City  of 
Vol.  126.— 6 
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Columbus  v.  Strassner,  124  Ind.  482;  City  of  Elkhart  v. 
Witman,  122  Ind.  538;  City  of  Richmond  v.  Mullho'lland, 
116  Ind.  173;  Evansville,  etc.,  R.  R.  Co.  v.  Crist,  116  Ind. 
446,  and  cases  cited  ;  Murphy  v.  City  of  Indianapolis,  83  Ind. 
76 ;  City  of  Huntington  v.  Breen,  77  Ind.  29.  The  decis- 
ions in  other  States  are  in  harmony  with  our  own.  See  au- 
thorities, note  2,  Elliott  Roads  and  Streets,  470. 

Judgment  affirmed. 

Filed  Nov.  18, 1890. 


No.  14,541. 

De  Haven  v.  Helvie,  by  Next  Friend. 

Seduction. — Pleading. — Duplicity. — A.  complaint  in  an  action  for  seduction 
is  not  rendered  double  because,  among  other  means  employed,  it  is  al- 
leged that  the  defendant  used  force,  threats,  menaces  and  intimidation 
to  accomplish  his  purpose. 

Same. — Pecuniary  Circumstances  of  Defendant. — Measure  of  Damages. — Instruc- 
tion.— Evidence. — In  an  action  for  seduction  an  instruction  to  the  jury 
that  in  estimating  the  amount  of  damages  to  be  awarded  to  the  plain- 
tiff they  might  consider  the  financial  circumstances  of  the  defendant  is 
erroneous  where  there  is  no  evidence  before  the  jury  on  the  subject 

From  the  Huntington  Circuit  Court. 

J5.  M.  Cobb  and  (7.  W.  Watkins,  for  appellant. 
J.  C  Branyan,  M.  L.  Spencer,  W.  A.  Branyan,  J.  B.  Ken- 
ner  and  J.  I.  Dille,  for  appellee. 

Mitchell,  J. — Suit  by  Martha  J.  Helvie  against  Samuel 
De  Haven  for  seduction.  It  is  charged  in  the  complaint 
that  the  plaintiff  was  taken  into  the  family  of  the  defendant 
at  the  age  of  ten  years,  and  became  subject  to  the  commands 
of  the  latter,  and  of  his  wife,  both  of  whom  exacted  of  her 
implicit  obedience.  It  is  also  charged  that  when  the  plaintiff 
arrived  at  the  age  of  sixteen  the  defendant,  by  force,  threats, 
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menaces,  intimidations,  persuasions,  caresses  and  flattering 
words,  seduced,  carnally  knew  and  debauched  .her,  so  that 
she  became  pregnant  with  child,  to  her  great  damage. 

There  was  no  error  in  refusing  to  require  the  plaintiff  to 
separate  her  complaint  into  two  paragraphs.  The  complaint 
counts  upon  a  single  cause  of  action,  viz.,  the  seduction  of 
the  plaintiff.  It  is  not  rendered  double  because,  among  other 
means  employed,  it  is  alleged  that  the  defendant  used  force, 
threats,  menaces  and  intimidation  to  accomplish  his  purpose. 
It  is  undoubtedly  true  if  sexual  intercourse  is  accomplished 
by  force  alone,  under  circumstances  which  would  constitute 
the  offence  rape,  and  not  seduction,  while  a  civil  action  to 
recover  damages  would  lie,  it  could  not  with  propriety  be 
called  an  action  for  seduction.  Hodges  v.  Bales,  102  Ind. 
494;  Breon  v.  Hinkle,  14  Ore.  494. 

There  are,  however,  good  authorities  which  hold  that  if 
the  facts  make  a  case  of  rape,  an  action  for  seduction  may 
be  maintained.  Watson  v.  Watson,  53  Mich.  168;  Kennedy 
v.  Shea,  110  Mass.  147  (14  Am.  Rep.  584)  ;  Lavery  v.  Orooke, 
52  Wis.  612  (38  Am.  Rep.  768). 

As  a  rule,  however,  the  cases  which  support  this  view 
were  actions  by  a  father  to  recover  damages  for  loss  of  serv- 
ices resulting  from  the  seduction  of  his  daughter.  In  cases 
of  that  class  it  is  usually  held  that  an  action  for  seduction 
will  lie  notwithstanding  the  victim  was  induced  to  yield 
through  force. 

Nor  can  we  conceive  of  any  reason  why  an  action  for  se- 
duction might  not  be  maintained  where  peculiar  relations  of 
confidence  or  obedience  were  shown  to  exist,  and  the  influ- 
ence of  that  relation,  with  other  acts  and  persuasions,  was 
employed  to  control  the  will  or  induce  the  consent  of  one 
under  the  protection  or  peculiar  influence  of  the  seducer. 
Watson  v.  Watson,  supra. 

If  in  addition  to  flattery  and  persuasion  the  seducer  em- 
ploys force  or  threats,  or  exercises  authority  resulting  from 
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the  parental  or  other  relation  of  authority,  it  is  seduction 
nevertheless.. 

In  one  of  the  instructions  the  court  told  the  jury,  among 
other  things,  that  in  estimating  the  amount  of  damages  to 
be  awarded  the  plaintiff  they  might  consider  the  financial 
circumstances  of  the  defendant.  This  instruction  was  ob- 
jected to,  on  the  ground  that  there  was  no  evidence  before 
the  jury  upon  the  subject. 

It  is  settled  by  the  decisions  of  this  court  that  evidence 
of  the  pecuniary  condition  of  the  defendant  may  be  sub* 
mitted  to  the  jury  in  cases  for  seduction.  White  v.  Gregory, 
post,  p.  95. 

It  is  error,  however,  to  instruct  a  jury  that  the  pecuniary 
condition  or  circumstances  of  a  defendant  may  be  considered 
when  there  is  no  evidence  before  the  jury  upon  that  subject. 
From  what  stand-point  were  the  jury  to  consider  the  finan- 
cial circumstances  of  the  defendant?  Certainly  from  no 
basis  afforded  by  the  evidence,  because  no  proof  on  that  sub- 
ject was  submitted.  Were  the  jurors  severally  to  appeal  to 
their  personal  knowledge  of,  or  information  concerning,  the 
defendant's  pecuniary  condition?  This  view  is  of  course 
not  to  be  tolerated. 

Where  it  can  be  said  that  an  instruction  which  is  not  ap- 
plicable to  any  evidence  in  the  case  resulted  in  no  prejudice 
to  the  appellant,  a  reversal  will  not  follow,  but  where  it  ap- 
pears that  the  verdict  of  the  jury  may  have  been  predicated 
upon  such  an  instruction,  it  would  be  manifestly  error  to 
allow  the  verdict  to  stand. 

In  the  face  of  a  verdict  for  $3,000  against  the  defendant 
we  can  not  say  that  the  instruction  was  a  harmless  error. 

The  judgment  must  be  reversed,  with  costs. 

Filed  Nov.  18, 1890. 
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Conner  v.  WoodfiU  et  al. 
No.  14,616. 

Conner  v.  Woodfill  et  al. 

Easement.— Discharge  of  Rain-Fall  upon  Adjoining  Owner's  Lot.— Trespass. — 
Dimagcs. — One  who  sheds  the  water  from  his  building  by  means  of 
spouts  so  as  to  throw  it  upon  the  lot  of  an  adjoining  owner  is  guilty  of 
a  trespass,  and  is  liable  to  an  action  for  the  injuries  occasioned  thereby. 

Same. — Shedding  Rain- Water. — Continuance  of  by  Sufferance. — Easement  not 
Acquired. — Where  the  discharge  of  water  from  a  building  upon  the  ad- 
joining owner's  lot  is  continued  for  more  than  twenty  years,  merely  by 
the  sufferance  of  such  owner,  without  any  assertion  of  right  on  the  part 
of  the  owner  of  the  building,  no  easement  is  acquired. 

From  the  Decatur  Circuit  Court. 

W.  A.  Moore  and  C.  Shane,  for  appellant. 
M.  D.  Tackett  and  B.  F.  Bennett,  for  appellees, 

Berkshire,  C.  J. — This  is  an  action  to  recover  damages 
for  an  alleged  injury  to  real  estate. 

The  appellees  have  filed  no  brief,  and,  except  so  far  as  we 
are  informed  by  the  brief  of  the  appellant,  we  have  no  in- 
formation as  to  the  position  assumed  by  the  appellees  in  the 
trial  court. 

The  court  sustained  a  demurrer  to  the  appellant's  com- 
plaint, and  being  willing  to  abide  thereby  he  refused  to 
amend,  and  the  court  rendered  judgment  against  him  for 
want  of  a  sufficient  complaint. 

The  only  question  presented  by  the  assignment  of  error  is 
as  to  the  propriety  of  the  ruling  of  the  court  sustaining  the 
demurrer  to  the  complaint. 

The  complaint  alleges  that  the  parties  were,  and  are,  ad- 
joining lot-owners  in  the  city  of  Greensburgh,  their  lots  being 
of  equal  size,  60x120  feet,  and  lying  side  by  side ;  both  lots 
front  to  the  north,  the  appellant's  being  on  the  west.  The 
appellant  has  occupied  his  lot  as  his  place  of  residence,  and 
the  appellees  have  their  church  upon  theirs. 

The  appellees  erected  their  church  in  the  year  1866;  the 
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size  of  the  building  is  50x50  feet,  and  its  west  wall  is  8  feet 
from  the  east  line  of  the  appellant's  lot. 

The  rain-fall  upon  the  building  is  shedded,  as  near  as 
may  be,  one-half  to  the  east  and  the  other  half  to  the  west; 
at  the  southwest  and  northwest  corners  of  the  building  are 
down  spouts  to  receive  and  carry  from  the  building  the 
water  which  is  shedded  to  the  west  side  of  said  building ; 
passing  through  these  Spouts  to  the  ground  the  water  passes 
off  the  appellees'  lot  and  on  the  lot  of  the  appellant,  to  his 
injury,  etc. 

There  has  been  no  change  in  the  conditions  since  the  erec- 
tion of  the  church,  which  was  over  twenty  years  before  the 
commencement  of  this  suit. 

It  is  averred  that  the  appellant  at  no  time  availed  himself 
of  the  statute  to  prevent  one  land-holder  from  acquiring  an 
easement  over  the  real  estate  of  another.  But  it-  is  also 
averred  that  frequently  (Juring  the  time  intervening  from 
the  date  at  which  the  church  was  erected  and  the  institution 
of  this  action,  the  appellant  complained  frequently,  and  often 
protested  to  the  appellees  because  of  the  discharge  of  the 
water  from  their  said  building  upon  his  lot,  and  that  they  as 
frequently  promised  and  assured  him  that  they  would  re- 
move the  cause  leading  to  the  injury  of  which  he  com- 
plained. 

We  think  there  can  be  no  doubt  but  that  the  appellees 
were  in  the  beginning,  and  at  any  time  within  twenty  years 
thereafter,  liable  to  an  action  for  the  injuries  complained  of. 

The  appellees  were  trespassers  whenever  they  shed  the 
water  from  their  building  so  as  to  throw  it  upon  the  appel- 
lant's lot.  Bellows  v.  Sackett,  1 5  Barb.  96  ;  Weis  v.  City  of 
Madison,  75  Ind.  241;  Templeton  v.  Voshloe,  72  Ind.  134; 
Lynch  v.  Mayor,  etc.,  76  N.  Y.  60 ;  Miller  v.  Laubach,  47 
Pa.  St.  154;  Pettigrew  v.  Village  of  Evansville,  25  Wis.  223  ; 
North  Vernon  v.  Voeyler,  89  Ind.  77  ;  Seely  v.  Alden,  61  Pa. 
St.  302 ;  Adams  v.  Hastings,  etc.,  R.  R.  Co.,  18  Minn.  260. 
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And  they  are  still  wrong-doers  unless  by  twenty  years  ad- 
verse enjoyment  they  have  acquired  an  easement. 

The  use  which  ripens  into  an  easement  is  adverse  to  the 
land-holder,  and  continuous  and  uninterrupted  for  twenty 
years.     The  statute,  section  4321,  so  provides. 

It  reads  :  "  The  right  of  way,  air,  light,  or  other  easement 
from,  in,  upon,  or  over  the  land  of  another,  shall  not  be  ac- 
quired by  adverse  use,  unless  such  use  shall  have  been  con- 
tinued uninterruptedly  for  twenty  years."  And  so  are  all 
the  authorities..  MoCardle  v.  Barricldow,  68  Ind.  356,  and 
cases  cited ;  Parish  v.  Kaspare,  109  Ind.  586. 

In  this  case  it  is  said  :  "An  owner  of  land  is  not  shorn  of 
his  right  by  merely  permitting  as  a  favor  another  to  pass 
over  his  land.  In  order  to  establish  a  prescriptive  right 
something  more  than  mere  permissive  user  must  be  shown." 
Citing  Goddard  Easements  (Bennett's  ed.),  134.  It  is  fur- 
ther said  :  "  It  is  not  necessary,  to  establish  a  prescriptive 
easement,  that  there  should  be  color  of  title ;  but  it  is  neces- 
sary that  the  use  be  under  an  assertion  of  right,  and  not 
simply  a  user  under  a  naked  license." 

The  appellees  by  their  demurrer  admit  the  allegations  of 
the  complaint  to  be  true. 

The  allegations  in  the  complaint  rebut  any  assertion  of 
right  on  the  part  of  the  appellees  to  flow  the  water,  shed 
from  their  building,  upon  the  appellant's  lot,  but  it  was  con- 
tinued merely  by  his  sufferance. 

We  are  of  the  opinion  that  the  complaint  is  good,  and 
that  the  court  erred  in  sustaining  the  demurrer  to  it. 

Judgment  reversed,  with  costs. 

Filed  Nov.  18, 1890. 
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No.  14,589. 

Taney  et  al.  v.  Fahnley  et  al. 

Deed. — Construction. — Bide  in  Shelley's  Owe.— N.  E.  conveyed  to  his  mother 
certain  real  estate  "  during  the  term  of  her  natural  life,  and  to  descend 
to  her  heirs  in  equal  portions,  the  said  N.,  the  maker  of  this  deed,  in- 
cluded, after  death."  The  covenants  of  warranty  were  with  the  grantee 
and  her  heirs. 

Held,  that  the  deed  was  governed  by  the  rule  in  Shelley's  Case,  and  that 
the  grantee  took  an  absolute  title  in  fee. 

From  the  Marion  Circuit  Court. 

B.  F.  Davi8  and  W.  H.  Martz,  for  appellants. 
J.  8.  Duncan  and  C.  W.  Smith,  for  appellees. 

Olds,  J. — This  is  an  action  for  the  possession  of  real  es* 
tate,  brought  by  the  appellants  against  the  appellees,  and  in* 
volves  the  construction  of  a  deed. 

Nathaniel  Eudaily  owned  the  real  estate  in  controversy 
and  conveyed  the  same  to  his  mother,  Margaret  Eudaily. 
The  appellee  Lena  Fahnley  claims  title  through  mesne  con- 
veyances from  said  Margaret,  and  the  appellants  claim  title 
as  the  children  of  Margaret,  through  the  deed  of  Nathaniel 
to  Margaret,  the  appellants  contending  that  by  said  deed 
Margaret  took  only  a  life-estate,  and  that  the  fee  vested  in 
her  children  while  on  behalf  of  the  appellees  it  is  contended 
that  the  deed  is  ruled  by  the  law  in  Shelley9 8  Case,  and  Mar- 
garet took  the  title  in  fee. 

The  deed,  about  which  the  controversy  arises,  reads  as 
follows : 

"  This  indenture,  made  this  22d  day  of  February,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  forty- 
seven  (1847),  between  Nathaniel  M.  Eudaily,  of  the  county 
of  Marion  and  State  of  Indiana  of  the  first  part,  and  Mar- 
garet Eudaily,  his  mother,  of  the  county  and  State  aforesaid, 
of  the  second  part,  witnesseth ;  that  the  said  party  of  the 
first  part,  for  and  in  consideration  of  the  natural  love  and 
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affection  he  bear?  unto  his  said  mother,  and  various  good 
causes  him  hereto  moving,  together  with  the  sum  of  one 
dollar  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged by  the  party  of  the  first  part,  hath  granted,  bargained, 
aliened,  sold,  and  by  these  presents  doth  grant,  bargain, 
alien,  sell  and  convey  and  confirm  unto  the  said  party  of  the 
second  part,  for  and  during  her  natural  lifetime,  all  of  the 
following  piece  or  parcel  of  land,  lying,  being  and  situate  in  the 
county  of  Marion  and  State  of  Indiana,  and  being  lot  num- 
bered twelve  (12),  in  square  numbered  twenty-seven  (27), 
and  also  lot  numbered  nine  (9),  in  square  numbered  twenty 
(20),  in  town  of  Indianapolis ;  together  with  all  the  rights, 
privileges  and  appurtenances  thereunto  belonging,  to  have 
and  to  hold  the  above  described  premises,  with  all  the  im- 
provements to  the  same  belonging,  to  the  said  party  of  the 
second  part,  during  the  term  of  her  natural  life,  and  to  de- 
•  scend  to  her  heirs  in  equal  portions,  the  said  Nathaniel,  the 
maker  of  this  deed,  included,  after  death  ;  and  the  said  party 
of  the  first  part,  for  himself  and  his  heirs,  doth  hereby  cov- 
enant with  the  said  party  of  the  second  part  and  her  heirs, 
that  he  is  lawfully  seized  in  fee  simple  of  the  premises  afore- 
said, and  has  good  right,  full  power  and  lawful  authority  to 
sell  and  convey  the  same  in  manner  and  form  aforesaid  ;  that 
the  said  premises  are  free  and  clear  from  all  encumbrances 
whatsoever,  and  that  he  will  forever  warrant  and  defend  the 
same,  and  the  quiet  and  peaceable  possession  of  the  same, 
together  with  the  appurtenances  to  the  same  belonging  or 
appertaining,  unto  the  said  Margaret  Eudaily  and  her  heirs, 
against  the  lawful  claims  of  all  persons  whomsoever. 

"  In  witness  whereof  the  said  Nathaniel  M.  Eudaily  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

(Signed)        "  Nathaniel  M.  Eudaily.     [seal.]  " 

Which  deed  was  duly  acknowledged. 

That  the  rule  in  Shelley's  Case  is  recognized  as  law,  and  a 
rule  of  property  in  this  State  is  too  well  settled  to  admit  of 
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controversy.  Andrews  v.  Spurlin,  35  Ind.  262;  Siceloffy. 
Bedman,  26  Ind.  251 ;  Small  v.  Howland,  14  Ind.  592 ;  Hull 
v.  Beals,  23  Ind.  25. 

In  Doe  v.  Jackson,  5  Ind.  283,  the  rule  is  stated  as  fol- 
lows: "  Where  a  freehold  is  limited  to  one  for  life,  and  by 
the  same  instrument,  the  inheritance  is  limited,  either  me- 
diately or  immediately,  to  heirs  or  heirs  of  his  body,  the  first 
taker  takes  the  whole  estate,  either  in  fee  simple  or  fee  tail ; 
and  the  words  *  heirs '  or  i  heirs  of  the  body/  are  words  of 
limitation,  and  not  of  purchase." 

In  the  case  of  Hochstedler  v.  Hochstedler,  108  Ind.  506,  in 
construing  a  will,  this  court  says :  "  But  the  word  '  heirs/ 
as  Mr.  Preston  says,  '  is  a  powerful  one/  and  it  must  be 
given  its  legal  force  and  effect,  unless  the  words  of  the  will 
clearly  assign  it  a  different  signification."  Again,  in  the 
same  case,  it  is  said  :  "  When  an  interest  or  estate  is  given 
in  one  clause  of  a  will,  in  clear  and  decisive  terms,  'such  in- 
terest or  estate  can  not  be  taken  away  or  cut  down  by  rais- 
ing a  doubt  upon  the  extent  and  meaning  and  application  of 
a  subsequent  clause,  nor  by  inference  therefrom,  nor  by  any 
subsequent  words  that  are  not  as  clear  and  decisive  as  the 
words  of  the  clause  giving  that  interest  or  estate/  " 

In  the  case  of  Shinier  v.  Mann,  99  Ind.  190,  this  court 
says:  "The  word  (  heirs y  written  in  a  deed  or  will  is  one 
of  great  power,  and  its  force  is  not  impaired  by  the  mere  use 
of  negative  or  restraining  words.  Fearne  expresses  this 
doctrine  in  very  strong  words,  for  he  declares  that i  the  most 
positive  direction  ,  will  not  defeat  the  operation  of  the  rule 
in  Shelley's  Case"  Continuing,  the  court  further  says:  "  It 
may  be  that  this  statement  of  the  law  is  somewhat  too  strong 
under  the  doctrine  of  later  cases,  but  certainly  the  law  is 
that  mere  negative  words  can  not  restrain  or  impair  the 
force  of  the  word  *  heirs.'  " 

In  Edwards  v.  BealL  75  Ind.  401,  it  is  held  that  in  the 
construction  of  a  deed  the  premises  and  the  habendum  should 
be  construed  together. 
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Omitting  from  the  deed  under  consideration  the  words 
"  the  said  Nathaniel,  the  maker  of  this  deed,  included,  after 
death,'*  and  the  deed  conveys  the  land  to  the  grantee  and 
her  heirs,  as  the  word  "  descend,"  as  used  in  the  deed, 
means  to  pass  from  the  grantee  to  her  heirs,  and  is  to  the 
same  effect  as  if  it  read  to  her  during  her  natural  life  and  to 
her  heirs.  The  purpose  of  the  words,  "the  said  Nathaniel, 
the  maker  of  this  deed,  included,  after  death,"  is,  as  we  con- 
strue them,  to  exclude  any  inference  that  he,  by  reason  of 
being  the  grantor,  should  not  take  an  interest  in  the  real  es- 
tate as  an  heir  of  his  mother  in  case  she  should  die  the  owner 
of  the  same ;  or,  in  other  words,  it  goes  to  show  that  it  was 
the  intention  that  all  her  legal  heirs  should  take  the  land  by 
descent,  and  none,  not  even  the  maker  of  the  deed,  should 
be  excluded.  Certainly,  this  is  as  reasonable  a  construction 
to  be  placed  upon  the  language  used  as  any  other,  and  giv- 
ing it  this  construction  it  leaves  no  room  for  doubt  as  to  the 
legal  effect  of  the  deed. 

The  covenants  of  warranty  are  with  the  grantee  and  her 
heirs,  the  conveyance  being  to  the  grantee  during  her  natural 
life,  and  to  descend  to  her  heirs,  which  we  construe  to  be  of 
the  same  purport  as  if  it  was  to  the  grantee  during  her  nat- 
ural life,  and  to  her  heirs.  All  we  think  that  can  be  con- 
tended for  the  subsequent  words  are  that  they  raise  a  doubt 
as  to  the  meaning  of  the  granting  words  of  the  deed,  and 
this,  under  the  authorities  we  have  quoted,  is  not  sufficient 
to  change  the  meaning  of  the  granting  words  of  the  deed. 
Applying  the  rule  as  liberally  as  it  is  held  in  case  of  a  de- 
vise of  real  estate  by  will,  it  can  not  be  said  that  the  subse- 
quent words  are  as  clear  and  decisive  as  the  words  granting 
the  interest  or  the  estate. 

The  conclusion  we  reach  is  that  the  grantee,  Margaret 
Eudaily,  took  an  absolute  title  in  fee,  and  this  leads  to  an 
affirmance  of,  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  18, 1890. 
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No.  14,532. 

Hays  et  al.  v.  Hays. 

Vendor  and  Purchaser. — Sale  of  Real  Estate  by  the  Acre. — Misrepresenta- 
tions as  to  Quantity. — Damages  for  Deficiency. — Where  a  tract  of  land  sold 
by  the  acre  is  represented  by  the  vendor  to  contain  twenty-eight  and 
forty  one-hundredths  acres,  when  in  fact  it  contains  but  twenty-three 
and  forty  one-hundredths  acres,  the  purchaser  is  entitled  to  recover 
damages  for  the  deficiency. 

From  the  Dearborn  Circuit  Court. 

N.  8.  Givan,  for  appellants. 
J.  EL  Thompson,  for  appellee. 

Coffey,  J. — This  was  a  suit  by  the  appellee  against  the 
appellants  to  recover  back  part  of  the  purchase-price  paid 
for  a  certain  described  tract  of  land.  The  complaint  pro- 
ceeds upon  the  theory  that  the  appellee  purchased  and  paid 
for  the  land  described  at  an  agreed  price  per  acre,  and  that 
the  tract  did  not  contain  the  quantity  purchased  and  paid  for 
by  the  appellee. 

The  complaint  alleges  that  the  appellants  represented 
that  the  tract  contained  twenty-eight  acres  and  forty  hun- 
dredths of  an  acre,  and  that  the  appellee,  relying  thereon, 
purchased  the  same  at  the  agreed  price  of  one  hundred  dol- 
lars per  acre,  and  accepted  a  conveyance  therefor,  and  paid 
the  purchase-price  in  full ;  that  after  the  payment  of  the 
purchase-price  for  said  land  the  appellee  learned,  for  the 
first  time,  that  said  tract  contained  twenty-three  and  forty 
hundredths  acres  only. 

A  purchaser  is  always  entitled  to  the  quantity  of  land  for 
which  he  has  bargained,  and  if  the  vendor  is  unwilling  or 
unable  to  convey  him  that  quantity,  he  is  under  no  obliga- 
tion to  complete  the  contract. 

The  question  of  quantity,  in  its  most  complicated  form, 
usually  arises  in  sales  of  land  in  compact  bodies,  sold  under 
some  specific  name,  or  by  particular  description,  and  as  con- 
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taining,  by  estimation,  a  given  number  of  acres,  or  a  given 
number  of  acres,  more  or  less. 

The  difficulty  arises  in  determining  whether  the  sale  was 
intended  to  be  in  gross  or  by  the  acre.  If  in  gross,  the  men- 
tion of  the  quantity  of  acres,  after  another  and  certain  de- 
scription, whether  by  metes  and  bounds,  or  other  known  spec- 
ifications, is  not  a  covenant,  or  agreement,  as  to  the  quan- 
tity to  be  conveyed.  In  such  cases  the  statement  of  acreage 
is  regarded  as  mere  matter  of  description,  and  not  of  con- 
tract. But  the  terms,  "  by  estimation,"  "  more  or  less,"  or 
other  expressions  of  similar  import,  added  to  a  statement  of 
quantity,  can  only  be  considered  as  covering  inconsiderable, 
or  small  differences  one  way  or  the  other,  and  do  not,  in 
themselves,  determine  the  character  of  the  sale.  Even  where 
the  sale  has  been  in  gross,  and  not  by  the  acre,  if  it  appear 
that  the  estimated  number  of  acres  was,  in  fact,  the  controll- 
ing inducement,  and  that  the  price,  though  a  gross  sum,  was 
based  upon  the  supposed  area  and  measured  by  it,  equity 
will  interfere  to  grant  relief,  and  rescind  the  contract  on  the 
ground  of  gross  mistake.  2  Waryelle  Vendors,  pp.  838, 
839. 

Upon  a  satisfactory  showing  equity  will  interfere  to  va- 
cate a  contract,  and  decree  a  reconveyance,  or  to  correct  the 
conveyance,  or  award  compensation. 

A  purchaser  of  land  has  a  right  to  rely  upon  the  repre- 
sentations of  the  vendor  relative  to  the  extent  and  bounda- 
ries of  his  land,  and  is  not  under  any  obligation  to  examine 
the  plats  and  consult  the  records.  The  law  presumes  that 
the  owner  knows  his  own  property,  and  that  he  truly  repre- 
sents it,  and  if  the  purchaser,  trusting  to4he  owner's  repre- 
sentations, is  misled  thereby  to  his  injury,  an  action  will  lie 
if  the  representation  be  false. 

If  the  vendor  fraudulently  represents  the  number  of  acres 
to  be  greater  than  they  are,  and  thereby  induces  the  vendee 
to  give  more  for  the  tract  than  he  otherwise  would,  the 
vendee  is  entitled  to  an  abatement,  or  to  a  compensation  for 
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the  deficiency  by  way  of  damages.     2  Warvelle  Vendors,  p. 
974. 

Mr.  Sugden,  in  his  valuable  work  on  Vendors,  vol.  1,  p. 
489,  in  speaking  of  the  question  now  under  consideration, 
says :  "  1.  If  an  estate  be  sold  at  so  much  per  acre,  and  there 
is  a  deficiency  in  the  number  conveyed,  the  purchaser  will 
be  entitled  to  a  compensation  although  the  estate  was  esti- 
mated at  that  number  in  an  old  survey.  2.  The  rule  is  the 
same,  though  the  land  is  neither  bought  nor  sold  professedly 
by  the  acre.  The  general  rule,  therefore,  is  that  where  a 
misrepresentation  is  made  as  to  the  quantity,  though  inno- 
cently, the  right  of  the  purchaser  is  to  have  what  the  vendor 
can  give,  with  an  abatement  for  so  much  as  the  quantity  falls 
short."  See,  also,  Tarbell  v.  Bowman,  103  Mass.  341 ;  Sol- 
inger  v.  Jewett,  25  Ind.  479 ;  Tyler  v.  Anderson,  106  Ind.  185. 

In  the  case  of  Solinger  v.  Jewett,  supra,  the  land  was  pur- 
chased at  the  agreed  price  of  twenty-two  dollars  per  acre. 
The  tract  described  as  containing  one  hundred  and  twenty- 
one  acres,  more  or  less,  contained  eighty-four  and  thirty-one 
hundredths  acres  only.  It  was  held  by  this  court  that 
the  difference  between  the  estimated  and  actual  quantity  of 
the  land  amounted  to  a  gross  mistake,  and  that  the  purchaser 
was,  upon  that  ground,  entitled  to  recover  from  the  vendor 
by  way  of  damages  for  the  difference  between  the  estimated 
quantity  and  the  actual  quantity  in  the  tract  sold  and  con- 
veyed. 

In  the  case  before  us  the  land  was  sold  at  one  hundred 
dollars  per  acre,  and  was  estimated  to  contain  twenty-eight 
and  forty  hundredths  acres,  when  in  fact  it  contained  twenty- 
three  and  forty  hundredths  acres  only.  It  will  thus  be 
seen  that  the  actual  quantity  of  land  in  the  tract  sold  and 
conveyed  was  nearly  one-fifth  short  of  its  estimated  quan- 
tity, making  a  difference  in  value  of  five  hundred  dollars. 
This,  in  our  opinion,  was  such  a  mistake  as  entitled  the  ap- 
pellee to  relief. 

The  evidence  tends  to  prove  that  the  tract  of  land  in  ques- 
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tion  was  set  off  to  the  appellee,  Nancy  Hays,  in  a  partition 
suit,  in  which  it  is  described  as  containing  twenty-eight  and 
forty  hundredths  acres;  that  it  was  sold  by  her  to  the 
appellee  at  the  agreed  price  of  $100  per  acre,  when  in  fact 
it  contained  twenty-three  and  forty  hundredths  acres,  and  no 
more.  The  verdict  was  for  the  sum  of  $261.65.  The  evi- 
dence tends  to  support  the  verdict. 

We  have  carefully  read  the  instructions  given  by  the  court 
to  the  jury  in  this  case,  and  think  they  state  the  law  fully 
and  correctly.  In  so  far  as  the  instructions  asked  by  the 
appellants  and  refused  by  the  court  stated  the  law  correctly, 
they  were  fully  covered  by  the  instructions  given. 

We  have  been  unable  to  discover  any  error  in  the  record 
for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 

Filed  Nov.  18, 1890. 


No.  14,500. 

White  v.  Gregory,  by  Next  Friend. 

Bill  o»  Exceptions. — Date  of  Presentation. — Where  the  time  limited 
for  the  presentation  of  the  bill  of  exceptions  expires  on  the  16th  day 
of  May,  and  the  date  of  presentation  as  stated  in  the  bill  is  the  1st 
day  of  June,  the  bill  is  not  properly  in  the  record,  although  following 
the  signature  of  the  judge  is  a  memorandum  to  the  effect  that  the  pres- 
entation was  made  at  the  proper  time,  as  the  time  stated  in  the  bill 
controls. 

Seduction. — Pecuniary  Condition  of  Defendant. — Evidence. — In  an  action  for 
seduction  evidence  of  the  pecuniary  condition  of  the  defendant  is  ad- 
missible. 

Appeal. — Misconduct  of  Counsel. — Failure  to  Raise  Question  of — After  the 
close  of  the  evidence,  and  during  the  argument,  counsel  for  the  plain* 
tiff  stated  to  the  court,  in  the  presence  of  the  jury,  that  he  had  a  wit- 
ness in  court  by  whom  he  could  prove  that  two  witnesses  who  testified 
against  his  client  had  admitted  the  falsity  of  their  evidence.    He  of- 
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fered  to  interrogate  the  witnesses,  whereupon  the  court,  upon  objection, 
excluded  the  testimony. 
Held,  that  the  defendant  having  made  no  objection  to  the  statement  at  the 
trial,  and  there  being  no  decision  of  the  court  to  which  exception  was 
taken,  no  question  as  to  the  misconduct  of  counsel  was  presented  on 
appeal. 

From  the  Martin  Circuit  Court. 

/.  W.  Burton,  J.  C.  Billheimer  and  /.  Downey,  for  ap- 
pellant. 

A.  J.  Padgett  and  A.  M.  Hardy,  for  appellee. 

Mitchell,  J. — This  is  an  appeal  from  a  judgment  ren- 
dered in  favor  of  Nancy  A.  Gregory  against  George  W. 
White,  in  an  action  by  the  plaintiff  to  recover  damages  for 
her  own  seduction.  It  is  insisted  that  the  evidence  does  not 
sustain  the  verdict.  We  are  met,  however,  with  the  propo- 
sition that  the  evidence  is  not  in  the  record,  and  this  propo- 
sition can  not  be  disregarded  without  ignoring  the  statute 
and  numerous  decisions  in  which  its  provisions  in  relation  to 
the  authentication  of  bills  of  exceptions  have  been  expounded. 
In  order  to  have  made  the  bill  of  exceptions  containing  the 
evidence  a  part  of  the  record,  it  was  essential  that  it  should 
have  been  tendered  or  presented  to  the  court  on  or  before 
the  16th  day  of  May,  1888,  which  was  the  date  on  which 
the  time  limited  for  the  presentation  of  the  bill  expired. 
The  formal  conclusion  of  the  bill  is  as  follows :  "  And  the 
defendant  now  here  tenders  his  bill  of  exceptions,  and  prays 
that  the  same  may  be  signed,  sealed,  and  made  a  part  of  the 
record,  which  is  done  this  1st  day  of  June,  1888."  Then 
follows  the  signature  of  the  presiding  judge.  Following 
this  is  a  memorandum,  which  is  also  signed  by  the  judge,  to 
this  effect :  "  Presented  to  me,  this  10th  day  of  May, 
1888." 

It  will  be  observed  that  the  statement  contained  in  the 
bill  of  exceptions  is,  in  effect,  that  it  was  tendered  on  the 
1st  day  of  June,  1888.  The  statute,  section  629,  R.  S.  1881, 
provides  in  express  terms  that  the  date  of  the  presentation 
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shall  be  stated  in  the  bill  of  exceptions,  and  it  has  been  ruled 
over  and  over  again  that  a  memorandum  on  or  following 
the  bill,  as  signed  by  the  presiding  judge,  is  not  a  compli- 
ance with  the  statute.  Buehart  v.  Burger ,  115  Ind.  123; 
Orton  v.  Tilden,  110  Ind.  131 ;  Right  v.  Rigler,  120  Ind. 
431 ;  McCoy  v.  State,  ex  rel.,  121  Ind.  160 ;  McCormick,  etc., 
Go.  v.  Maas,  121  Ind.  132 ;  OUy  of  Plymouth  v.  Fields,  125 
Ind.  323. 

If  it  were  allowable  to  state  the  time  of  presentation  in  a 
memorandum  endorsed  upon  the  bill,  the  time  stated  in  the 
bill  would  control,  and  as  it  appears  by  the  controlling  state* 
ment  contained  in  the  bill  that  it  was  not  tendered  to  the 
judge  until  after  the  time  had  expired,  it  necessarily  follows 
that  it  did  not  become  a  part  of  the  record.  Notwithstand- 
ing the  evidence  is  not  properly  in  the  record  we  have  care- 
fully examined  the  testimony,  and  while  it  is  in  some  re- 
spects of  a  most  remarkable  character,  the  most  that  can  be 
said  of  it  is  the  jury  accepted  the  evidence  of  the  plaintiff 
notwithstanding  the  contradictions  that  appear. 

Evidence  of  the  pecuniary  condition  of  the  appellant  was 
admitted,  and  this  is  complained  of.  The  authorities  are  not 
uniform  upon  the  subject  of  the  admissibility  of  such  evi- 
dence,, but  the  rule  as  settled  in  this  State  allows  of  its 
reception.  The  ground  upon  which  such  evidence  is  re- 
ceived is,  that  actions  for  seduction  are  given  not  only  as  a 
means  of  compensating  the  injured  party  but  for  the  pun- 
ishment of  the  seducer  as  well,  and  that  what  might  be  an 
adequate  punishment  to  one  person  might  be  no  punishment 
to  another  of  great  wealth.  Besides,  the  pecuniary  circum- 
stances and  station  of  the  seducer  may  have  contributed 
largely  with  other  artifices,  persuasions,  promises  and  pro- 
fessions employed,  to  accomplish  the  ruin  of  his  victim. 
Where,  therefore,  the  offence  is  committed  by  a  married 
man  or  other  person  under  such  circumstances  as  do  not 
render  the  offender  amenable  to  the  criminal  law,  exemplary 
Vol.  126.— 7 
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damages  are  allowable  in  the  discretion  of  the  jury,  and  evi- 
dence of  the  pecuniary  condition  of  the  defendant  is  prop- 
erly received.  Shewalter  v.  Bergman,  123  Ind.  155;  Wilson 
v.  Shepler,  86  Ind.  275;  Lavery  v.  Crooke,  52  Wis.  612  (38 
Am.  Rep.  768);  Clem  v.  Holmes,  33  Gratt.  722  (36  Am. 
Rep.  793)  ;  Orable  v.  Margrave,  3  Seam.  372  (38  Am.  Dec. 
88);  White  v.  Murtland,  71  111.  250;  Rea  v.  Tucker,  51  111. 
110  (99  Am.  Dec.  539.)  The  opposite  view  is  forcibly  pre- 
sented in  Watson  v.  Watson,  53  Mich.  168. 

After  the  close  of  the  evidence,  and  during  the  argument, 
oounsel  for  plaintiff  stated  to  the  court,  in  the  presence  of 
the  jury,  that  he  had  a  witness  in  court  by  whom  he  could 
prove  that  two  witnesses  who  testified  against  his  client  had 
admitted  the  falsity  of  their  evidence.  He  offered  to  inter- 
rogate the  witnesses  upon  the  subject,  when,  upon  objection, 
the  court  excluded  the  testimony.  It  is  now  claimed  that 
the  statement  of  counsel  constituted  prejudicial  misconduct. 
There  was,  however,  no  objection  made  to  the  statement  in 
the  court  below.  If  there  had  been  an  objection  and  a  fail- 
ure of  the  court  to  act,  or  if  the  court  had  made  a  ruling  ad- 
verse to  the  appellant,  we  should  then  be  obliged  to  exam- 
ine the  question.  There  was  no  action  or  decision  of  the 
court  to  which  an  exception  was  saved,  and  there  is,  hence, 
nothing  presented  for  review  here.  Coleman  v.  State,  111  Ind. 
563;  Grubb  v.  State,  117  Ind.  277  (283).  A  party  who 
considers  that  any  one  connected  with  a  trial  has  been  guilty 
of  such  misconduct  that  no  ruling,  instruction,  or  admoni- 
tion of  the  court  can  repair  the  injury,  must  move  to  set 
aside  the  submission  and  withdraw  the  jury,  or  take  such 
other  steps  as  he  may  deem  necessary  to  secure  an  impartial 
trial.  If  an  adverse  decision  or  ruling  is  made,  he  may  then 
present  the  question  for  review.  He  can  not,  however,  pro- 
ceed to  the  end  of  the  trial  without  objection,  and  after  taking 
his  chances  for  a  favorable  result,  go  back  and  impeach  the 
trial  where- there  has  been  no  adverse  ruling. 

The  instructions  given  by  the  court  stated  the  law  cor- 
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rectly,  and  cover  every  feature  of  the  case.  The  instructions 
asked  by  the  appellant  may  be  conceded  to  be  correct,  but 
those  given  by  the  court  were  so  full  as  to  render  the  giving 
of  those  asked  superfluous. 

The  judgment  is  affirmed,  with  costs* 

Filed  Oct.  31,1890. 
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Railroad. — Superintendent. — Authority  of  to  Employ  Surgeon. — Evidence. — 
In  an  action  by  a  physician  against  a  railroad  company  to  recover  the 
value  of  professional  services  rendered  at  the  request  of  a  conductor  of 
the  company,  on  the  authority  of  the  general  superintendent,  to  a  per- 
son injured  by  one  of  its  trains,  evidence  that  the  company  had  in  its 
employment  a  chief  physician  and  surgeon,  whose  duty  it  was  to  employ 
surgeons  to  give  attention  to  persons  injured  by  its  trains,  is  inadmissi- 
ble. 

Same. — A  general  superintendent  has  authority  to  employ  surgeons  to 
give  attention  to  persons  injured  by  the  trains  of  the  company  he  rep- 
resents ;  and  a  surgeon  employed  by  that  officer  is  not  bound  to  insti- 
tute an  inquiry  for  the  purpose  of  determining  whether  the  injured  man 
was  hurt  under  such  circumstances  as  rendered  the  company  liable. 

From  the  Decatur  Circuit  Court. 

/.  K.  Swing  and  C.  Ewing,  for  appellant. 
/.  8.  Scobey,  for  appellee. 

Elliott,  J. — The  appellee,  at  the  time  he  was  employed 
to  render  the  professional  services  which  he  seeks  to  recover 
the  value  of  in  this  action,  was  a  physician  and  surgeon,  in 
regular  practice  at  Morris,  in  this  State.  He  was  employed 
directly  by  one  of  the  appellant's  conductors,  by  whom  he 
was  informed  that  a  telegram  had  been  received  from  the 
arfyellant's  general  superintendent  authorizing  his  employ- 


100  SUPREME  COURT  OF  INDIANA, 

The  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  Railway  Co.  v.  Davis, 

ment,  to  give  professional  attention  to  a  man  who  bad  been 
injured  by  one  of  the  appellant's  trains.  The  telegram  of 
the  superintendent  was  addressed  to  the  conductor,  and  reads 
thus :  "  Stop  at  Morris  and  see  if  you  can  get  Dr.  Davis  to 
go  to  Newpoint  to  attend  to  a  man  that  got  hurt  there  this 
p.  M.  If  you  can  get  him  carry  him  to  Newpoint."  Under 
this  employment  the  services  for  which  compensation  is 
sought  were  rendered  by  the  appellee. 

The  appellant  offered  to  prove  that  it  had  in  its  employ- 
ment a  chief  physician  and  surgeon,  whose  duty  it  was  to 
employ  surgeons  to  give  professional  attention  to  persons  in- 
jured by  its  trains,  but  the  evidence  was  excluded.  There 
was  no  error  in  excluding  this  evidence.  It  was  immaterial 
whether  the  appellant  had,  or  had  not,  a  chief  surgeon  in  its 
service  charged  with  the  duty  of  employing  subordinate 
surgeons,  for  there  is  no  pretence  that  the  appellee  had  no- 
tice of  that  fact.  He  was  not  bound  to  look  bevond  the 
general  superintendent  as  the  source  of  authority  warranting 
his  employment.  It  is  quite  well  settled  that  a  general  su- 
perintendent has  authority  to  employ  surgeons  to  give  atten- 
tion to  persons  injured  by  the  trains  of  the  company  he  rep- 
resents. And  it  is  rightly  so  held,  for  it  would  be  unreason- 
able to  require  a  surgeon  to  give  professional  assistance  to  a 
person  injured  by  the  company's  trains  and  then  deny  him 
compensation,  upon  the  ground  that  the  superintendent  had 
no  authority  to  employ  him,  because  that  authority  was 
lodged  in  a  chief  surgeon.  Nor  are  we  willing  to  sanction  a 
rule  imposing  upon  the  surgeon  whose  services  are  requested 
by  the  superintendent,  the  duty  of  making  specific  inquiry 
as  to  the  scope  of  the  superintendent's  authority.  Such  a 
rule  would  operate  harshly  in  many  cases,  for,  if  the  surgeon 
must  stop  to  make  inquiries  before  leaving  his  home  or  office, 
the  injured  man  might  perish.  Better  railroad  companies 
should  be  held  responsible  for  the  acts  of  such  a  high  officer 
as  a  general  superintendent,  although  as  between  him  and 
his  principal  that  officer  may  usurp  authority  that  is  vested 
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in  a  subordinate  agent,  than  that  a  surgeon  who  obeys  the 
summons  of  the  superintendent  should  be  compelled  to  go 
unpaid.  It  is  the  company  that  selects  the  superintendent, 
places  him  in  a  position  of  power  and  invests  him  with  os- 
tensible authority,  and  if  he  betrays  his  trust  the  principal, 
by  whom  he  was  put  in  a  position  of  that  character,  should 
bear  the  loss,  and  not  the  surgeon  who  in  good  faith  acts 
upon  the  appearances  created  by  the  company.  It  is  a  fa- 
miliar rule  that  instructions  to  a  general  agent  do  not  bind 
one  who  deals  with  the  agent  in  ignorance  of  such  instruc- 
tions, and  acts  upon  the  apparent  authority  with  which  the 
principal  has  clothed  his  representative,  and  there  is  no  con- 
ceivable reason  why  the  rule  should  not  apply  in  all  its  force 
to  such  a  case  as  this.  But  the  question  of  the  authority  of 
a  general  superintendent  to  employ  a  surgeon  is  settled  by 
the  adjudged  cases,  and  requires  no  extended  discussion. 
Louisville,  etc.,  R.  W.  Go.  v.  Smith,  121  Ind.  353;  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Stockwell,  118  Ind.  98 ;  Terre  Haute, 
etc.,  R.  R.  Go.  v.  Brown,  107  Ind.  336 ;  Terre  Haute,  etc.,  R. 
R.  Co.  v.  McMurray,  98  Ind.  358 ;  Louisville,  etc.,  R.  W.  Co. 
v.  McVay,  98  Ind.  391.  The  principle  which  rules  our  later 
decisions  was  declared  in  the  early  case  of  New  Albany,  etc., 
R.  R.  Go.  v.  Haskell,  11  Ind.  301,  and  these  cases  do  no 
more  than  extend  a  settled  principle  to  new  instances.  The 
principle  declared  by  these  decisions  is  that  an  officer  of  such 
a  high  rank  as  general  superintendent  is  presumed  to  possess 
authority  to  employ  surgeons  and  nurses  to  render  service  to 
persons  injured  by  the  trains  of  the  company. 

Having  adjudged  that  the  appellant's  general  superinten- 
dent has  authority  to  employ  a  surgeon  to  minister  to  a  per- 
son injured  by  its  trains,  we  have  effectually  disposed  of  the 
case,  and  little  more  need  be  said,  for,  if  he  had  such  au- 
thority, the  surgeon  employed  by  that  officer  was  not  bound 
to  institute  an  inquiry  for  the  purpose  of  determining  whether 
the  injured  man  was  hurt  under  such  circumstances  as  ren- 
dered the  company  liable.     It  was  enough  for  the  surgeon 
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to  know  that  he  was  employed  by  a  superior  officer  of  gen- 
eral and  extensive  authority,  without  inquiring  whether  the 
company  was  bound  to  respond  in  damages  to  the  injured 
man. 

Judgment  affirmed. 

Filed  Not.  19, 1890. 


No.  14t578. 

Lee  v.  Gross  et  al. 

Fraudulent  Conveyance. — Injunction  Against. —  Violation  of. — Action  to 
Set  Aside  Judgments. — Fleadmg.—ln  a  suit  to  set  aside  judgments  and  a 
sheriff's  sale  thereon  the  complaint  alleged  that  in  a  prior  suit  against 
the  judgment  debtor,  upon  an  affidavit  showing  an  emergency,  the 
plaintiff  obtained  a  restraining  order  enjoining  the  judgment  debtor 
from  selling,  conveying  or  otherwise  encumbering  his  land  described  in 
the  complaint,  and  that  in  violation  of  the  order  the  judgment  debtor 
confessed  the  judgments  sought  to  be  set  aside. 

Held,  that  the  order  must  be  construed  as  an  order  restraining  the  debtor 
from  removing,  transferring  or  encumbering  his  property  in  fraud  of 
the  rights  of  his  creditors ;  and  as  it  is  not  alleged  in  the  complaint 
that  the  debts  upon  which  the  judgments  were  rendered  were  not  just 
debts,  or  that  the  plaintiff  had  any  equity  superior  to  the  judgment 
creditors,  the  judgments  are  not  shown  to  be  fraudulent,  a  preference  of 
creditors  merely  is  shown,  and  the  complaint  is  demurrable. 

From  the  Vigo  Superior  Court. 

L  N.  Pierce,  for  appellant. 

8.  d  Stimson,  R.  B.  Stimson  and  A.  M.  Higgins,  for  ap- 
pellees. 

Coffey,  J. — This  action  was  instituted  by  the  appellant 
against  the  appellees  to  set  aside  certain  judgments  described 
in  the  complaint,  and  a  sheriff's  sale  thereon. 

The  complaint  alleges,  substantially,  that  the  appellant 
commenced  suit  in  the  Vigo  Superior  Court,  in  the  month  of 


MAY  TERM,  1890.  103 

Lee  v.  Gross  et  ai. 

July,  1886,  against  John  R.  Gross  for  her  own  seduction ; 
that  in  said  action,  on  the  9th  day  of  September,  1886,  upon 
an  affidavit  showing  an  emergency  therefor,  she  obtained  a 
judgment  against  said  Gross  restraining  and  enjoining  him 
from  selling,  conveying,  or  otherwise  encumbering,  until  the 
further  orders  of  the  court,  his  land  therein  described ;  that 
a  copy  of  said  restraining  order  and  injunction  was  served 
on  the  said  Gross  on  the  same  day,  and  that  the  same  has 
ever  since  remained  in  full  force  ;  that  on  the  14th  day  of 
April,  1887,  she  recovered  judgment  in  said  action  for  the 
sum  of  $500,  which  is  still  in  full  force. 

That  in  violation  of  said  restraining  order  and  injunction 
the  said  John  R.  Gross,  on  the  25th  day  of  September,  1886, 
confessed  judgment  in  the  Vigo  Circuit  Court  in  favor  of 
the  appellee  Catharine  Gross,  who  had  full  knowledge  of 
said  restraining  order  and  injunction,  for  the  sum  of  $1,- 
471.30;  that  in  violation  of  said  restraining  order  and  in- 
junction the  said  John  R.  Gross,  on  the  14th  day  of  Sep* 
tember,  1886,  executed  his  promissory  note  to  Thomas  W« 
Harper  and  Faris  &  Haraill  for  the  sum  of  $400,  they  be- 
ing his  attorneys  in  said  action,  having  full  knowledge  of 
the  existence  of  said  restraining  order  and  injunction ;  that 
on  the  24th  day  of  September  thereafter  the  said  Gross,  un- 
der the  advice  of  his  said  attorneys,  and  for  the  express  pur- 
pose of  evading  said  restraining  order,  empowered  and  ap- 
pointed W.  W.  Rumsey  to  waive  process  and  enter  a  full 
appearance  and  suffer  judgment  to  go  against  him  on  said 
note  for  the  sum  of  $400,  upon  which  the  said  Harper,  Faris 
and  Hamill  did  take  judgment,  on  said  day,  in  the  supe- 
rior court  of  Vigo  county  for  said  sum  ;  all  which  was  done 
by  said  parties  with  the  express  intention  of  obtaining  a 
lien  on  the  land  of  the  said  John  R.  Gross  prior  to  any  lien 
that  might  be  created  by  any  judgment  rendered  in  favor  of 
the  appellant;  that  said  judgment  for  the  sum  of  $400  was 
afterwards  assigned  to  the  appellee  Thomas  A.  Anderson, 
who  sued  out  an  execution  thereon  and  placed  the  same  in 
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the  hands  of  the  sheriff  of  Vigo  county ;  that  the  appellee 
Catharine  Gross  also  sued  out  an  execution  on  her  said 
judgment  and  placed  the  same  in  the  hands  of  said  sheriff, 
and  that  by  virtue  of  said  executions  the  sheriff  levied  upon 
all  the  real  estate  of  the  said  John  R.  Gross  and  sold  the 
same  to  the  appellee  David  Lee,  for  the  sum  of  $600,  who 
took  the  certificate  of  purchase  of  the  sheriff  therefor;  that 
at  the  time  of  said  purchase  Lee  had  full  notice  of  the  ex- 
istence of  the  restraining  order  and  injunction  herein  re- 
ferred to  against  John  R.  Gross ;  that  Gross  has  no  other 
property  subject  to  execution,  and  the  cloud  cast  upon  his 
title  by  said  judgments  and  sale  renders  his  land  unavailing 
for  the  payment  of  the  appellant's  judgment. 

Each  of  the  appellees,  Anderson,  Gross,  and  Lee,  filed  a 
separate  demurrer  to  this  complaint,  which  was  sustained, 
and  the  appellant  failing  to  plead  further,  the  court  rendered 
judgment  for  costs  in  favor  of  the  appellees. 

The  only  question  involved  in  the  case  relates  to  the  suffi- 
ciency of  this  complaint. 

Under  our  statute  a  creditor  may  enjoin  his  debtor  from 
making  a  fraudulent  transfer  of  his  property  pending  an  ac- 
tion to  enforce  the  collection  of  a  debt.  Morey  v.  Ball,  90 
Ind.  450. 

As  all  the  appellees  in  this  case  had  actual  notice  of  the 
restraining  order  and  injunction  mentioned  in  the  complaint, 
it  can  not  be  successfully  maintained  that  they  are  not  bound 
thereby.  Arnold  v.  Smith,  80  Ind.  417;  Smith  v.  Cottrell, 
94  Ind.  379;  Krug  v.  Davis,  101  Ind.  75;  Dunnington  v. 
Elston,  101  Ind.  373. 

A  judgment  taken  in  violation  of  an  existing  injunction  is 
void,  and  the  enforcement  thereof  may  be  enjoined.  Collins 
v.  Fraiser,  27  Ind.  477. 

It  is  plain,  therefore,  that  the  only  question  involved  in 
this  case  about  which  there  is  reasonable  ground  for  dispute, 
relates  to  the  question  as  to  whether  it  appears  by  the  com- 
plaint now  before  us  that  the  judgments  therein  named  were 
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taken  in  violation  of  an  existing  restraining  order  and  in- 
junction. 

The  grounds  for  the  injunction,  set  forth  in  the  affidavit 
upon  which  it  was  issued,  are  not  disclosed,  nor  are  the 
terms  of  the  restraining  order  Very  fully  set  forth.  We  call  to 
mind  but  one  cause  for  the  granting  of  such  an  order,  and 
that  is  that  the  party  against  whom  the  order  issues  is  about 
to  dispose  of  his  property  subject  to  execution  with  the  in- 
tent to  defraud  his  creditors.  Indeed,  there  is  respectable 
authority  for  saying  that  in  the  absence  of  some  statutory 
provision  the  court  could  not  grant  such  an  order.  High 
Injunctions,  sections  131,  326. 

Section  1148,  R.  S.  1881,  provides  that  when  it  appears 
in  the  complaint,  at  the  commencement  of  the  action,  or 
during  the  pendency  thereof,  by  affidavit,  that  the  defend* 
ant  threatens  or  is  about  to  remove  or  dispose  of  his  prop- 
erty, with  the  intent  to  defraud  his  creditors,  a  temporary 
injunction  may  be  granted  to  restrain  the  removal  or  dispo- 
sition of  his  property.  As  no  other  reason  exists  for  grant- 
ing an  order  of  the  kind  in  question  than  the  reason  set 
forth  in  this  statute,  it  is  safe,  we  think,  to  assume  that  the 
reason  set  forth  in  the  affidavit  for  the  temporary  restraining 
order  was,  that  Gross  was  threatening,  or  was  about  to  dis- 
pose of  his  property  with  the  intent  to  defraud  his  creditors. 
Under  the  legal  presumption  that  everything  is  rightly  done 
in  court,  we  must  presume  that  some  legal  reason  for  grant- 
ing the  restraining  order  was  set  forth  in  the  affidavit  there- 
for, otherwise  it  would  not  have  been  granted. 

The  restraining  order,  therefore,  mentioned  in  the  com- 
plaint must  be  construed  and  interpreted  in  connection  with 
and  in  the  light  of  the  application  upon  which  it  is  based. 
So  construed  it  amounts  to  an  order  restraining  and  enjoin- 
ing Gross  from  removing,  transferring  or  encumbering  his 
property  in  fraud  of  the  rights  of  his  creditors.  To  place 
any  other  construction  upon  it  would  place  the  court  in  the 
attitude  of  granting  an  order  not  authorized  by  law,  with- 
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out  any  showing  that  such  is  the  case.  This,  we  think, 
should  not  be  done. 

The  question  remains  as  to  whether  the  complaint  dis- 
closes that  the  judgments  therein  named  were  rendered 
in  fraud  of  the  rights  of  the  creditors  of  Gross,  or  the  rights 
of  the  appellant.  It  is  not  alleged  that  the  debts  upon 
which  the  judgments  were  rendered  were  not  just  debts,  and, 
therefore,  we  must  assume  that  they  were  just.  A  debtor 
has  the  right  to  prefer  his  creditors.  O7  Donald  v.  Constant, 
82  Ind.  212;  Dice  v.  Irvin,  110  Ind.  561.  The  appellant 
in  this  case  was  a  creditor.  Hunsinger  v.  Hofer,  110  Ind. 
390. 

It  is  not  shown  that  the  appellant  had  any  equity  superior 
to  the  appellees  by  which  she  was  entitled  to  have  her  claim 
for  damages  preferred  to  the  debts  upon  which  the  judg- 
ments were  rendered.  The  case,  then,  is  the  ordinary  one 
where  the  debtor  prefers  one  creditor  to  the  exclusion  of 
another.  Such  an  arrangement  is  not  fraudulent.  Not  be- 
ing fraudulent  it  is  not,  in  our  opinion,  in  violation  of  the 
restraining  order  set  up  in  the  complaint.  For  this  reason 
the  court  did  not  err  in  sustaining  the  several  demurrers  to 
the  complaint. 

Judgment  affirmed. 

Filed  Nov.  19,  1890. 
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Pleading. —  Verification  of. — Heirs  and  Others  not  Parties  to  Instrument. — 
Where  an  instrument  is  the  foundation  of,  or  is  referred  to  in  a  plead- 
ing in  an  action  against  parties  other  than  those  who  are  alleged  to  be 
parties  to  it,  a  joint  answer  by  all  or  any  number  of  defendants  deny- 
ing the  execution,  verified  by  the  oath  of  any  one  of  the  defendants, 
puts  the  plaintiff  upon  proof  of  the  execution  of  the  instrument  as 
against  all  those  who  join  in  the  answer.    The  rule  that  all  who  arc 
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parties  to  an  instrument  which  is  the  foundation  of  a  pleading,  should 
verify  a  plea  denying  the  execution  of  the  instrument  in  order  to  re* 
quire  proof  of  its  execution,  will  not  be  extended  to  heirs  or  other  per- 
sons not  parties  to  the  instrument. 

Evidence. — Disputed  Signature. — Comparison. — In  order  to  determine  the 
genuineness  of  a  signature  a  comparison  may  be  made  between  a  sig- 
nature that  is  admitted  by  the  opposite  party  to  be  genuine,  and  is  al- 
ready in  evidence  for  some  other  purpose,  and  has  thus  become  subject 
to  examination  by  the  jury,  and  the  signature  whose  genuineness  is  in 
question. 

Same. — Time. — Judicial  Notice. — Courts  take  judicial  notice  of  the  days 
on  which  fall  Sundays  and  holidays,  and  the  court  may  properly  charge 
the  jury  that  certain  dates  fall  on  Sunday. 

Instructions  to  Jury.— Equity  Que*. — In  equity  cases  general  instruc- 
tions as  to  the  law  applicable  to  the  facts  of  the  case  are  not  proper, 
and  the  giving,  or  refusal  to  give,  instructions  of  a  general  nature  is 
not  available  error. 

From  the  Dearborn  Circuit  Court. 

H.  D.  McMullen  and  /.  K.  Thompson^  for  appellant. 
*  G.  if.  Roberts,  G.  W.  Stapp,  N.  S.  Oivan  and  R.  E.  Slater, 
for  appellees. 

Mitchell,  J. — This  was  a  suit  by  Francis  Swales  against 
the  heirs  and  personal  representatives  of  James  Grubbs,  de- 
ceased. 

The  purpose  of  the  action  was  to  obtain  judgment  against 
the  decedent's  estate  upon  certain  promissory  notes,  alleged 
to  have  been  executed  by  the  latter  to  the  plaintiff  in  bis 
lifetime,  and  to  set  aside  certain  conveyances  alleged  to  have 
been  fraudulently  made  by  the  decedent  in  his  lifetime  to 
his  children,  who  are  made  defendants. 

It  was  found  that  the  decedent  did  not  execute  the  notes 
sued  on,  and  a  judgment  for  the  defendants  followed  neces- 
sarilv. 

It  is  contended  that  as  only  one  of  the  defendants  pleaded 
nan  est  factum  the  execution  of  the  notes  was  admitted,  and 
that  the  finding  to  the  contrary  was  therefore  outside  of  the 
issue.  An  answer  appears  in  the  record  which  purports  to 
have  been  filed  by  all  of  the  defendants  except  the  adminis- 
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trator,  in  which  the  execution  of  the  notes  is  denied.  It  is 
verified  by  only  one  of  the  defendants,  and  it  is  now  insisted 
that  as  to  all  the  others  the  execution  of  the  notes  was  ad- 
mitted. 

The  administrator  answered,  practically  admitting  all  that 
was  alleged  in  the  complaint,  and  averring  that  he  had  al- 
lowed the  claim. 

It  has  been  held  that  a  joint  answer  by  two  defendants, 
who  were  joint  makers  of  a  promissory  note  in  suit,  alleging 
a  material  alteration  of  the  instrument,  which  is  verified  by 
the  affidavit  of  only  one  of  them,  is  sufficient  only  to  put 
the  plaintiff  upon  proof  of  the  execution  of  the  note  by  the 
one  thus  verifying  the  answer.  Feeney  v.  Mazelin,  87  Iud. 
226.  This  decision  was  made  in  an  action  where  the  note 
was  the  foundation  of  the  complaint,  and  where  the  makers 
were  parties  in  court. 

In  the  present  case  the  action,  so  far  as  it  affects  the  ap- 
pellees, is  not  founded  on  the  notes,  nor  is  the  maker  of  the 
instruments  a  party. 

Formerly  the  statute  read  :  "  When  a  writing,  purporting 
to  have  been  executed  by  one  of  the  parties,  is  the  founda- 
tion of,  or  referred  to  in  any  pleading,  it  may  be  read  in  ev- 
idence on  the  trial  of  the  cause  against  such  party,  without 
proving  its  execution,  unless  its  execution  be  denied  under 
oath." 

Under  this  statute  it  was  uniformly  held  that  neither  the 
personal  representative  nor  the  heir  was  within  the  language 
or  spirit  of  the  statute.  Riser  v.  Snoddy,  7  Ind.  442;  Mahon 
v.  Sawyer,  18  Ind.  73;  Barnett  v.  Cabinet  Makers7  Union,  28 
Ind.  254;  Estate  of  Wells  v.  Wells,  71  Ind.  509. 

In  the  revision  of  1881,  section  364,  the  language  of  the 
statute  is  more  comprehensive,  and  provides  that  "  Where 
a  pleading  is  founded  on  a  written  instrument,  or  such  in- 
strument is  therein  referred  to,  *  *  such  instrument  *  * 
may  be  read  in  evidence  on  the  trial  of  the  cause  without 
proving  its  execution,  unless  its  execution  be  denied  under 
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oath ;  *  *  but  executors,  administrators,  or  guardians  need 
not  deny  the  execution  of  an  instrument/'  etc.,  etc. 

The  notes,  although  referred  to  in  the  complaint,  are  not 
the  foundation  of  the  action,  and  while  possibly  it  may  have 
been  necessary  that  the  execution  of  the  instruments  therein 
referred  to  should  have  been  denied  under  oath  (Belton  v. 
Smith,  45  Ind.  291 ;  Carver  v.  Carver,  97  Ind.  497-509),  it 
was  not  necessary  that  all  the  heirs  should  verify  the  answer 
denying  that  their  ancestor  and  grantor  executed  the  notes 
referred  to  in  the  complaint. 

Where  an  instrument  is  the  foundation  of,  or  is  referred  to 
in  a  pleading  in  an  action  against  parties  other  than  those 
who  are  alleged  to  be  parties  to  it,  a  joint  answer  by  all  or 
any  number  of  defendants  denying  its  execution,  verified  by 
the  oath  of  any  one  of  the  defendants,  puts  the  plaintiff 
upon  proof  of  the  execution  of  the  instrument  as  against  all 
those  who  join  in  the  answer.  Indeed,  we  can  see  no  sub- 
stantial reason  for  requiring  all  of  a  number  of  joint  makers 
of  an  instrument,  who  join  in  a  plea  of  non  est  factum,  to 
verify  the  plea.  But  we  decide  nothing  upon  that  subject 
now.  The  decisions  of  this  court  seem  to  require  that  all 
of  those  t  who  are  parties  to  an  instrument,  which  is  the 
foundation  of  a  pleading,  should  verify  a  plea  denying  the  exe- 
cution of  the  instrument  in  order  to  require  proof  of  its  exe- 
cution. We  are  not  willing  to  extend  this  rule  to  heirs  or 
other  persons  not  parties  to  the  instrument. 

During  the  progress  of  the  trial  the  plaintiff  below  intro- 
duced the  original  deeds  in  evidence,  copies  of  which  had 
been  filed  with  the  complaint.  After  the  deeds  had  been 
thus  introduced,  the  court  permitted  witnesses  to  compare 
the  signature  of  James  Grubbs,  as  it  appeared  on  the  sev- 
eral deeds,  with  his  signature  on  the  notes  in  suit,  and  from 
the  comparison  thus  made  to  give  their  opinion  as  to  the 
genuineness  of  the  signature  on  the  notes.  By  introducing 
the  original  deeds  in  evidence  for  the  purpose  of  proving 
what  had  been  charged  in  the  complaint,  viz.,  that  James 
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Grubbs  had  conveyed  certain  lands  in  severalty  to  the  de- 
fendants, the  appellant  must  be  held  to  have  admitted  the 
genuineness  of  the  signatures  to  these  instruments,  and  the 
rule  is  established  by  numerous  decisions  that  a  comparison 
may  be  made  between  a  signature  that  is  admitted  by  the 
opposite  party  to  be  genuine,  and  is  already  in  evidence  for 
some  other  purpose,  and  has  thus  become  subject  to  exam- 
ination by  the  jury,  and  the  signature  whose  genuineness  is 
in  question.  Walker  v.  Steele,  121  Ind.  436,  and  cases  cited ; 
Shorb  v.  Kinzie,  100  Ind.  429  (431). 

The  case  was  one  of  equitable  cognizance  and  was  so  re- 
garded and  tried  by  the  court,  although  a  jury  was  called  to 
answer  certain  questions  propounded,  as  advisory  to  the 
court.  It  was  a  disputed  question  whether  or  not  the  notes 
sued  on  had  been  executed,  on  Sunday.  The  court  charged 
the  jury  that  certain  dates,  being  the  dates  fixed  in  the  notes, 
each  occurred  on  the  first  day  of  the  week  commonly  called 
Sunday.  Courts  take  judicial  notice  of  the  "days on  which 
fall  Sundays  and  holidays,"  and  it  was,  therefore,  proper  to 
charge  the  jury  that  certain  dates  fell  on  Sunday.  1  Wharton 
Evidence,  section  335.  The  jury  were,  however,  called 
for  the  purpose  of  answering  certain  questions  of  fact  pro- 
pounded to  them  by  the  court.  In  chancery  cases  the  prov- 
ince of  the  jury  is  to  find  facts,  and  not  to  administer  equi- 
ties in  the  light  of  legal  rules.  This  is  for  the  court  when 
the  facts  are  ascertained.  It  is  enough,  therefore,  to  say 
that  in  a  case  like  the  present,  of  equitable  cognizance,  gen- 
eral instructions  as  to  the  law  applicable  to  the  facts  of  the 
case  are  not  proper,  and  available  error  can  not  be  predi- 
cated upon  the  giving  or  refusal  to  give  instructions  of  a  gen- 
eral nature.  In  that  respect  the  rules  which  govern  where 
the  jury  is  required  to  find  a  special  verdict  are  controlling. 
Louisville,  etc.,  R.  W.  Co.  v.  Frawley,  110  Ind.  18. 

There  are  some  other  questions  of  minor  importance  that 
are  suggested  in  the  appellant's  briefs.  We  have  carefully 
considered  all  the  questions  and  find  no  error  which  would 
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justify  a  reversal  of  the  judgment.     There  was  evidence 
which  tends  to  sustain  the  finding. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  19, 1890. 


No  14,606. 

Weader  v.  The  First  National  Bank  of  Crawfords- 
ville. 

Set-Off. — Action  on  Note. — Assignment. — In  an  action  on  a  note  executed 
by  the  defendant  to  the  plaintiff's  endorser,  a  note  of  the  endorser  which 
the  defendant  had  contracted  to  purchase  from  the  payee,  but  which 
was  not  delivered  until  after  the  defendant  had  received  notice  of  the 
endorsement  to  the  plaintiff,  is  not  available  as  a  set-off. 

From  the  Montgomery  Circuit  Court. 

J.  R.  Courtney,  for  appellant. 

F.  M.  Dice,  A.  B.  Anderson  and  B.  Orane,  for  appellee. 

Berkshire,  C.  J. — The  appellee,  who  was  the  plaintiff  be- 
low, sued  the  appellant  upon  a  promissory  note  executed  by 
him  to  one  Mary  A.  Reiffel,  and  by  her  endorsed  to  the  ap- 
pellee as  collateral  security.  The  appellee  recovered  judg- 
ment. 

The  facts  which  appear  in  the  special  finding  of  the  court, 
so  far  as  we  need  state  them  to  present  the  one  question 
which  we  are  called  upon  to  decide,  are  about  as  follows : 

The  appellee's  endorser  had,  long  before  the  execution  of 
the  note  sued  on,  executed  her  note  to  one  M.  V.  West,  and 
which  had  matured  before  the  commencement  of  this  action. 
Before  notice  of  the  assignment  of  his  note  to  the  appellee 
the  appellant  had  by  parol  purchased  the  note  executed  by 
the  said  endorser  from  the  holder  thereof. 

The  facts  involved  in  the  transaction  between  West  and 
the  appellant  were  as  follows : 
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On  the  10th  day  of  July,  1887,  the  appellant  purchased 
said  note  and  agreed  to  pay  therefor  the  sum  of  $100,  with 
the  privilege  to  the  vendee  of  accepting  meat  (the  appellant 
being  a  butcher)  or  cash,  or  both,  at  his  pleasure;  and  at 
the  time  fifty  cents  was  paid  in  meat,  but  at  that  time  West 
did  not  have  the  note  with  him,  and  for  that  reason  it  was 
not  delivered  to  the  appellant;  that  before  the  1st  day  of 
November,  1887,  West  had  received  from  the  appellant  in 
meat  on  account  of  the  purchase-price  of  said  note,  twenty 
dollars.  On  the  said  1st  day  of  November  the  appellee  noti- 
fied the  appellant  that  it  held  his  said  note,  which  was  the 
first  notice  the  appellant  had  thereof;  that  on  the  next  day 
but  one  following,  West  delivered  to  the  appellant,  pursu- 
ant to  the  purchase  as  agreed  upon,  the  note  of  the  appel- 
lee's endorser ;  and  the  question  arises  whether  or  not  the 
appellant  was  entitled  to  a  set-off  on  account  of  said  last 
named  note  as  against  the  note  sued  on. 

The  trial  court  held  as  a  conclusion  of  law  that  the  right 
of  set-off  did  not  exist. 

The  appellant  has  in  his  brief  cited  us  to  no  authority  in 
support  of  his  contention  that  the  appellant  was  entitled  to 
the  benefit  of  the  set-off  claimed. 

In  Waterman  Set-Off,  section  55,  it  is  said  that  the  de- 
fendant may  set  off  a  claim  of  which  he  is  the  absolute  owner, 
although  he  may  not  have  the  strict  legal  title  to  it. 

In  section  104  the  same  author  says  that  where  a  nego- 
tiable note  is  assigned  for  a  valuable  consideration,  and  an 
action  is  brought  for  the  benefit  of  the  assignee  in  the  name 
of  the  payee,  the  maker  may  set  off  a  debt  due  to  him  at  the 
time  of  the  assignment  from  the  payee. 

At  section  112  the  author  says  that  when  a  note  or  other 
liability  of  the  payee  of  a  note  is  attempted  to  be  set  off  by 
the  maker  of  the  note  on  which  the  suit  is  brought  as  against 
the  assignee,  such  set-off  can  not  be  allowed  unless  it  appears 
that  the  defendant  was  the  owner  of  such  set-off  at  the  time 
he  received  notice  of  the  assignment. 
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In  McCormick  v.  Eckland,  11  Ind.  293,  this  court  held  that 
an  assignment  of  a  promissory  note  is  incomplete  without 
delivery. 

The  case  above  was  approved  and  followed  in  WvJschner 
v.  Sells,  87  Ind.  71. 

In  Mendenhall  v.  Baylies,  47  Ind.  575,  it  is  said  that  to  pass 
the  title  to  a  promissory  note,  either  from  the  maker  to  the 
payee,  or  from  the.  payee  to  an  endorsee,  there  must  be  a  de- 
livery, actual  or  constructive. 

Under  the  contract  of  purchase  here  in  question  no  time 
was  fixed  within  which  the  note  was  to  be  delivered  by  West 
to  the  appellant,  and  until  delivery  there  was  no  transfer  of 
ownership. 

The  appellant  was  not  in  a  condition  to  maintain  replevin 
for  the  note  had  West,  upon  demand,  refused  to  assign  the 
note;  the  contract  was  but  an  executory  contract  for  the  pur- 
chase and  sale  of  the  note.  Had  West,  after  making  the 
contract,  brought  suit  against  Mrs.  Reiffel  on  the  note,  she 
could,  have  made  a  successful  defence  to  the  action  on  the  l^f^p 
ground  that  he  was  not  the  party  in  interest. 

Under  our  statute  it  is  not  necessary  to  give  to  the  defend- 
ant the  right  of  set-off  in  an  action  brought  by  the  assignee 
of  a  chose  in  action,  that  he  had  the  legal  title  to  the  claim 
which  he  seeks  the  benefit  of  when  he  receives  notice  of 
the  assignment  of  his  obligation,  but  he  must  be  the  abso- 
lute owner  thereof. 

Section  348  provides  that  "A  set-off  shall  be  allowed  only 
in  actions  for  money  demands  upon  contract,  and  must  con- 
sist of  matter  arising  out  of  debt,  duty,  or  contract,  liquidated 
or  not,  held  by  the  defendant  at  the  time  the  suit  was  com- 
menced, and  matured  at  or  before  the  time  it  is  offered  as  a 
set-off." 

Section  5503  :  "  Whatever  defence  or  set-off  the  maker  of 
any  such  instrument  (referring  to  negotiable  paper,  except 
such  as  is  protected  by  the  law  merchant)  had  before  notice 
Vol.  126.— 8 
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of  assignment  against  an  assignor,  or  against  the  original 
payee,  he  shall  have  also  against  their  assignees/1 

These  sections  are  to  be  construed  together.  In  Claflin 
v.  Dawson,  58  Ind.  408,  it  was  held  by  this  court  that  a  set- 
off is  a  cross-action  by  the  defendant  against  the  plaintiff  in 
an  action  by  the  latter  for  "  money  demands  upon  contracts," 
and  the  indebtedness  upon  which  it  depends  must  be  so  held 
by  the  defendant  at  a  time  when  he  may  acquire  the  right  of 
set-off,  that  he  could  maintain  an  independent  action  upon 
it.  When  the  appellant  received  notice  that  the  appellee 
held  his  note  he  was  not  in  a  position  to  maintain  an  action 
against  Mrs.  Reiffel  on  the  note  she  executed  to  West. 

The  case  of  Shepherd  v.  Turner,  3  McCord,  249  (15  Am. 
Dec.  631),  cited  by  counsel  for  the  appellee,  involved  the 
principle  here  under  consideration.  The  court  in  that  case 
said :  "  Something  like  a  contract  appears  to  have  taken 
place  between  the  payee  of  the  note  and  the  defendant.  And, 
to  use  the  language  of  the  judge,  '  the  defendant  had  the 
election  of  taking  the  note  as  of  that  date/  If  he  had  the  elec- 
tion to  take,  he  had  the  right  to  refuse.  And  that  right  must 
have  been  reciprocal.  It  was,  therefore,  at  most  a  mere  naked 
contract,  which  could  not  have  been  enforced  on  either  side. 
But,  even  if  the  contract  had  been  completed  for  a  valuable 
consideration,  as  long  as  it  remained  executory  and  the  right 
to  the  note  not  changed  by  actual  delivery,  it  was  not  a  sub- 
ject of  set-off.  Debts  to  be  set  off  must  be  mutual  subsist- 
ing debts  at  the  time  the  action  is  commenced."  See  Osgood 
v.  ArtU  17  West.  Jur.  463. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  19, 1890. 
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Wells  v.  Bower  et  al.  I180    * 

Judgment. — Assignment  of  by  County  Commissioners. — Sale  on  Execution.— 
Attack  by  Third  Parties  upon. — Where  the  board  of  commissioners  held 
a  valid  judgment  which  was  a  lien  upon  real  estate  and  attempted  to 
assign  it,  and  an  execution  was  issued  upon  it  and  the  real  estate  of 
the  judgment  defendant  sold,  the  purchaser  paying  the  full  amount  of 
the  judgment,  third  parties  can  not  contest  the  validity  of  the  assign- 
ment and  the  execution  and  sale  on  the  judgment  on  the  ground  of  in- 
sufficiency of  the  notice  of  the  sale  and  transfer  by  the  commissioners. 

SAMS. — Sale  on  Execution  After  Expiration  of  Ten  Years  from  Date  of  Judg- 
ment.— To  What  Liens  Title  is  Subject. — Where  a  sale  of  land  is  made  on 
execution  after  the  expiration  of  ten  years  from  the  time  the  judgment 
was  obtained  upon  which  the  execution  issued,  the  purchaser  takes 
title  subject  to  all  liens  upon  the  land  at  the  date  of  the  levy  of  the 
execution.  The  issuing  and  levy  of  an  execution  before  the  lien  of  the 
judgment  upon  which  the  execution  issued  expires,  will  not  operate  to 
prolong  the  lien  of  the  judgment  beyond  the  time  limited. 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshall  and  L.  F.  Branaman,  for  appellant. 
B.  Applewhite  and  B.  H.  Burrell,  for  appellees. 

Olds,  J. — This  is  an  action  brought  by  the  appellees 
against  the  appellant  to  quiet  the  title  to  certain  real  estate. 
The  question  presented  arises  on  the  overruling  of  a  de- 
murrer by  the  appellant  to  the  complaint.  As  appears  by 
the  averments  of  the  complaint  one  Thomas  J.  H.  Bower 
was  the  owner  of  the  real  estate  in  controversy,  situate  in 
Jackson  county.  On  the  25th  day  of  April,  1876,  one  Jo- 
siah  Cobbs  recovered  a  judgment  in  the  Jackson  Circuit 
Court  for  the  sum  of  $92  and  costs  against  said  Thomas  J. 
H.  Bower  and  Simeon  Stockdell.  Afterwards,  on  the  11th 
day  of  February,  1884,  Cobbs  sold  and  duly  assigned  the 
judgment  to  Daniel  W.  Bower.  On  the  13th  day  of  April, 
1886,  the  assignee  of  said  judgment  caused  an  execution  to 
be  issued  on  said  judgment  and  to  be  delivered  to  the  sheriff 
of  said  county,  and  on  the  15th  day  of  April,  1886,  the 
sheriff  duly  levied  said  execution  on  said  real  estate,  and 
having  first  duly  advertised  the  same,  sold  the  same  on  the 
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15th  day  of  May,  1886,  to  the  appellees  at  and  for  the  sum 
of  $264.47,  and  the  same  not  having  been  redeemed  on  the 
15th  day  of  May,  1887,  the  sheriff  executed  a  deed  for  said 
real  estate  so  sold  to  the  appellees. 

It  is  further  averred  in  the  complaint  that  on  the  12th 
day  of  December,  1877,  the  board  of  commissioners  of  said 
Jackson  county  recovered  a  judgment  in  the  Jackson  Cir- 
cuit Court  against  said  Thomas  J.  H.  Bower  and  one  Calvin 
B.  Williams  for  the  sum  of  $315  and  costs;  that  on  the  9th 
day  of  JuneK  1887,  the  members  of  the  board  of  commis- 
sioners attempted  to  sell  and  assign  said  judgment  to  the 
appellant,  James  C.  Wells,  by  an  endorsement  on  said  judg- 
ment, but  that  no  notice  was  given  of  the  time  and  place  of 
the  sale  of  said  judgment,  nor  did  the  members  of  said 
board  enter  of  record  their  action,  nor  did  they  assign  said 
judgment  as  a  board  of  commissioners;  that  after  said  pre- 
tended sale  the  said  appellant  caused  an  execution  to  issue 
on  said  judgment  and  to  be  delivered  to  the  sheriff  of  said 
county,  which  execution  said  sheriff  duly  levied  upon  said 
real  estate,  and  having  duly  advertised  the  same  he  sold  the 
same  on  the '6th  day  of  August,  1887,  to  the  appellant  for 
the  sum  of  $310.  It  is  averred  that  at  said  sale  the  appel- 
lees gave  notice  to  all  bidders  that  said  proposed  sale  was 
irregular  and  would  be  void.    * 

Two  questions  are  presented  and  discussed  by  counsel,  and, 
stating  them  in  the  order  discussed,  they  are  : 

First.   Whether  the  sale  on  the  execution  issued  on  the 

Cobbs  judgment  relates  back  to  the  date  of  the  rendition  of 
the  judgment  so  that  the  purchaser  took  title  by  virtue  of 

the  judgment  lien,  or  whether,  ten   years  having   expired 

prior  to  the  sale  on  the  execution,  the  purchaser  took  title 

subject  to  all  liens  upon  the  land  at  the  date  of  the  levy  of 

the  execution. 

Second.   Did  the  appellee  derive  any  rights  or  title  under 

the  sale  on  the  judgment  rendered  in  favor  of  the  board  of 

commissioners  ? 
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We  may  properly  first  consider  the  question  last  stated, 
since,  if  the  appellant  derived  no  title,  or  rights,  by  virtue 
v  of  the  assignment  to  him  of  the  judgment  in  favor  of  the 
board  of  commissioners,  and  the  sale  thereafter  on  execution 
issued  on  said  judgment,  then  title  may  be  quieted  against 
him,  and  it  is  unnecessary  to  consider  the  question  as  to 
whether  the  appellees'  title  relates  to  the  date  of  the  levy 
or  the  date  of  the  judgment. 

It  is  contended  by  counsel  for  the  appellees  that  as  the 
statute  provides  that  "  the  board  of  commissioners  shall  not 
be  authorized  to  sell  any  county  property,  either  real  or  per- 
sonal, except  at  public  auction,  after  advertising  said  prop- 
erty for  sale  sixty  days,"  etc.  (section  4248,  R.  S.  1881), 
the  attempted  sale  and  transfer  are  absolutely  void,  and  that 
the  execution  was  issued  without  authority,  and  hence  the 
sale  was  also  void. 

The  facts,  as  alleged  in  the  complaint,  show  that  the  board 
of  commissioners  recovered  a  valid  judgment  against  the 
owner  of  the  real  estate  in  the  circuit  court  of  the  county 
wherein  it  was  situated  ;  that  the  board  of  commissioners  at- 
tempted to  sell  and  assign  the  same  to  the  appellant.  It  does 
not  appear  but  that  the  appellant  paid  to*  the  board  the  full 
amount  of  the  judgment ;  that  an  execution  was  duly  issued 
upon  the  judgment  and  delivered  to  the  sheriff  of  the 
county,  and  he  levied  upon  and  advertised  and  sold  the 
land,  and  the  appellant  became  the  purchaser. 

The  appellees  base  their  contention  that  the  sale  was  void 
and  passed  no  title  to  the  appellant,  on  the  grounds  that  the 
j  judgment  is  personal  property,  and  that  the  board  of  com- 
missioners had  no  authority  to  sell  without  first  having  given 
notice.  We  do  not  concede  that  it  is  necessary  to  give  notice 
of  such  sale;  but  if  it  be  true  that  the  commissioners  could 
.  only  sell  and  transfer  the  legal  title  to  the  judgment  by  hav- 
ing first  given  notice  in  accordance  with  the  statute,  yet  it 
does  not,  by  any  means,  follow  that  the  execution  and  sale 
thereon  were  void,  and  passed  no  title. 
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As  a  rule,  judgment  plaintiffs  have  the  right  to  control 
the  issuing  of  executions  upon  judgments  in  their  favor;  but 
if  execution  be  issued  by  the  clerk  without  the  authority  of 
the  judgment  plaintiff,  and  if  he  ratify  it  the  execution  be- 
comes as  valid  and  binding  as  if  issued  by  his  authority. 

In  1  Freeman  Executions  (2d  ed.),  section  21,  it  is  said: 
u  Doubtless  the  ratification  may  be  inferred  from  very  slight 
circumstances,  when  the  knowledge  of  th'e  existence  of 
the  writ  is  brought  home  to  plaintiff.  Nevertheless,  it  may 
happen  without  any  fault  or  neglect  on  the  part  of  the  plain- 
tiff, that  the  writ  is  issued  and  executed  without  his  knowl- 
edge, and  to  his  prejudice.  In  such  case,  either  he  or  the 
purchaser  at  the  execution  sale  must  suffer  loss ;  and  so  far 
as  the  question  has  been  considered,  it  has  been  held,  and  per- 
haps wisely,  that  the  loss,  if  auy,  falls  on  him,  and  that  the 
purchaser,  if  he  acted  in  good  faith,  takes  title  although  the 
sale  was  without  plaintiff's  knowledge,  and  realized  a  sum 
less  than  the  value  of  the  property,  and  insufficient  to  sat- 
isfy the  writ." 

In  the  case  of  Johnson  v.  Murray,  112  Ind.  154,  it  is  held 
that  the  improvident  issuing  of  a  writ  does  not  render  it 
void,  and  the  court  says :  "  If  the  writ  is  not  void  it  must 
be  attacked  directly,  and  not  collaterally;  at  all  events  it 
must  be  attacked  prior  to  the  acquisition  of  title  by  sale 
made  under  it."  In  the  same  case  the  court  further  says : 
"  The  true  and  just  rule  is  that  recognized  by  the  text- writers 
and  by  our  decisions,  and  that  is,  where  there  is  a  mere  im- 
provident issue  of  the  writ  there  must  be  a  motion  to  quash 
it,  or  some  such  direct  attack,  and  that  a  suit  to  quiet  title 
after  the  sale  has  been  perfected  will  be  unavailing."  But, 
indeed,  in  this  case  it  is  not  so  much  as  shown  that  the  writ 
was  improvidently  issued.  It  is  not  shown  to  have  been 
issued  without  the  consent  of  the  commissioners.  It  is 
shown  that  they  made  an  attempt  to  assign  the  judgment, 
which,  if  legally  done,  would  have  given  the  assignee  the 
right  to  have  controlled  the  writ.     Neither  the  board  of 
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commissioners  nor  any  person  with  authority  from  them  is 
questioning  the  legality  of  the  writ  or  sale.  The  question 
as  presented  by  the  facts  shows  that  the  board  of  commis- 
sioners had  a  valid  judgment,  which  was  a  lien  upon  the 
real  estate  of  Thomas  J.  H.  Bower,  and  the  commissioners 
attempted  to  assign  it,  and  an  execution  was  issued  upon  it 
and  the  real  estate  of  the  judgment  defendant  sold  to  satisfy 
the  judgment  and  the  appellant  became  the  purchaser  for 
about  the  full  amount  of  the  judgment,  and  the  board  of 
commissioners  are  making  no  question  about  the  improvi- 
dent issuing  of  the  execution  or  the  legality  of  the  sale,  and 
for  aught  that  appears  they  had  full  knowledge  of  its  issu- 
ance and  of  the  sale,  and  have  received  full  payment  of 
their  judgment.  Certainly,  under  these  circumstances,  the 
appellees  are  in  no  condition  to  contest  the  validity  of  the 
sale  and  the  appellant  derived  title  to  the  land  by  such 
sale  and  purchase.  It  remains  then  to  determine  the  effect 
of  the  sale  on  the  execution  on  the  Cobbs  judgment  after 
the  expiration  of  ten  years  from  the  rendition  thereof.  By 
section  608,  R.  S.  1881,  it  is  provided  that  "All  final  judg- 
ments in  the  Supreme  and  circuit  courts  for  the  recovery  of 
money  or  costs  shall  be  a  lien  upon  real  estate  and  chattels 
real,  liable  to  execution  in  the  county  where  judgment  is 
rendered,  for  the  space  of  ten  years  after  the  rendition 
thereof,  and  no  longer,  exclusive  of  the  time  during  which 
the  party  may  be  restrained  from  proceeding  thereon  by  any 
appeal  or  injunction,  or  by  the  death  of  the  defendant,  or 
by  agreement  of  the  parties  entered  of  record." 

This  identical  question  was  considered  and  passed  upon  in 
the  case  of  Jenkins  v.  Newman,  122  Ind.  99.  In  that  case  a 
judgment  was  rendered  on  March  4th,  1871,  and  execution 
issued  on  the  judgment  March  3d,  1881.  In  speaking  of  the 
sale  made  on  such  execution,  at  pp.  107, 108,  it  is  said  :  "  The 
judgment  rendered  in  favor  of  Ferris  by  virtue  of  the  stat- 
ute was  made  a  lien  on  the  land  of  the  judgment  debtor, 
Alexander  Jenkins,  for  the  period  often  years  from  the  date 
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of  the  rendition  of  such  judgment ;  at  the  expiration  of  ten 
years  that  lien  expired,  and  can  not  be  extended  by  the  is- 
suing and  levy  of  an  execution,  and  the  judgment  lien  ex- 
pired before  the  sale  made  by  virtue  of  the  execution  issued 
upon  the  judgment.  So  that  no  title  passed  by  such  sale  by 
reason  of  any  judgment  lien." 

This,  we  think,  must  be  the  correct  construction  to  be 
given  to  this  statute.  It  expressly  provides  that  the  judg- 
ment shall  be  a  lien  for  ten  years,  and  no  longer,  except  in 
certain  cases,  and  none  of  the  exceptions  are  applicable  in 
this  case. 

If  a  party  desires  to  derive  the  benefit  of  his  judgment 
lien  he  must  enforce  it  during  its  lifetime,  and  if  he  fails  to 
do  so  he  derives  no  benefit  of  the  lien,  and  unless  the  judg- 
ment plaintiff's  right  to  enforce  his  lien  is  suspended  on 
account  of  some  of  the  reasons  stated  in  the  section  the  lien 
expires  at  the  end  of  ten  years,  and  he  obtains  no  title  by 
virtue  of  the  lien  through  a  sale  made  after  that  date.  The 
conclusion  we  have  reached  is  in  harmony  with  authority. 
See^Freeman  Judgments  (3d  ed.),  section  392.  It  is  said  i 
"The  lien  of  judgments  being  generally  created  and  limited 
by  statutes  prescribing  the  period  of  its  duration,  is,  for  the 
most  part,  kept  strictly  within  the  bounds  thus  assigned  to 
it.  The  object  of  a  scire  facias  is  not  to  extend  or  to  con- 
tinue the  lien,  but  to  enable  plaintiff  to  make  it  available  by 
execution.  Therefore,  if  the  law  provide  that  judgment  liens 
shall  continue  for  a  number  of  years,  but  that  execution 
can  issue  only  within  a  shorter  period,  it  may  be  necessary 
for  the  plaintiff  to  revive  his  judgment  so  as  to  obtain  execu- 
tion after  the  lapse  of  this  shorter  period  and  before  the  ex- 
piration of  the  lien.  In  case  he  proceeds  to  revive  his  judg- 
ment by  scire  facias,  this  will  not  prolong  the  lien  beyond 
the  time  prescribed  by  statute." 

The  same  author,  at  section  394a,  says  :  "  The  time  dur- 
ing which  judgments  have  the  force  of  liens  on  the  lands  of 
judgment  debtors  is  usually  prescribed  by  statute.  In  many 
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instances,  executions  have  been  taken  out  and  levies  made 
within  the  time  prescribed  for  the  continuance  of  the  lien, 
but  so  late  that  the  sale  did  not  take  place  until  after  the 
lapse  of  such  time.  In  regard  to  such  cases,  so  far  as  our 
observation  has  extended,  it  has,  except  in  the  State  of  Mis- 
souri, been  uniformly  held  that  the  execution  and  levy  did  not 
continue  the  lien;  and  that  to  preserve  the  priority  acquired 
by  the  judgment,  the  sale  must  be  made  during  the  statutory 
period.  The  title  acquired  at  such  a  sale  is,  therefore,  pre- 
cisely the  same  as  though  the  judgment  had  never  been  re- 
garded as  a  lien."  Bagley  v.  Ward,  37  Cal.  121 ;  Isaac  v. 
Smith,  10  Cal.  71 ;  Roe  v.  Swart,  5  Cow.  294 ;  Xittle  v. 
Harvey,  9  Wend.  158 ;  Tufts  v.  Tufts,  18  Wend.  621 ;  Davis 
v.  Ehrman,  20  Penn.  St.  256 ;  James  v.  Wortham,  88  111. 
69 ;  Parsour  v.  Rhyne,  82  N.  C.  149. 

The  sale  upon  the  execution  issued  on  the  judgment  in  fa- 
vor of  the  board  of  commissioners  having  been  made  within 
the  lifetime  of  this  lien  related  back  to  the  date  of  judgment, 
and  the  sale  on  the  execution  issued  on  the  Cobbs  judgment 
was  subject  to  the  lien  of  the  judgment  in  favor  of  the  board. 

It  follows,  from  the  conclusion  we  have  reached,  that  the 
court  erred  in  overruling  the  demurrer  to  the  complaint. 

Judgment  reversed,  at  costs  of  appellees,  with  instructions 
to  sustain  the  demurrer  to  the  complaint. 

Filed  Nov.  19, 1890. 


\ 
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Woodward  et  al.  v.  Boone  et  al. 

Sixe. —  What  Cojistitutes. — Bailment. — Wheat  was  delivered  to  dealers  in 
grain,  to  be  paid  for  in  twenty  or  thirty  days,  at  whatever  price  pre- 
vailed. The  wheat  was  placed  in  railroad  care,  and  not  in  the  ware- 
house of  the  dealers.  N 

Held,  that  this  was  a  sale,  and  not  a  bailment. 

From  the  Madison  Circuit  Court. 

M.  8.  Robinson  and  J.  W.  Lobett,  for  appellants. 

E.  B.  Goodykoontz  and  O.  M.  Ballard,  for  appellees* 

* 

Elliott,  J. — During  the  months  of  August  and  July, 
1886,  the  appellants  were  the  owners  of  a  mill  and  ware- 
house, and  were  engaged  in  the  business  of  milling  and  in 
the  business  of  buying  and  selling  grain.  Wheat  was  de- 
livered to  the  appellants  by  the  appellees,  and  one  of  the  lat- 
ter thus  states  the  terms  upon  which  it  was  delivered  :  "  We 
had  hauled  wheat  to  Mr.  Woodward  a  few  days  before,  that 
we  sold  for  seventy  cents  per  bushel,  and  when  we  finished 
hauling  this  lot  of  wheat  the  price  dropped  down  to  sixty- 
eight  cents  per  bushel.  I  did  not  feel  disposed  to  sell  it  at 
that  price,  and  proposed  to  Mr.  Woodward  that  I  would  leave 
it  a  few  days,  thinking  that  the  prices  would  get  better  in 
twenty  or  thirty  days,  and  I  would  sell  it  at  that  time,  the 
price  be  what  it  would  ;  this  was  the  28th  or  29th  of  July, 
perhaps,  that  we  finished  hauling  the  wheat, and  on  the  night 
of  the  16th  of  August  the  mill  burned. " 

The  wheat  hauled  to  the  appellants  before  the  last  lot  men- 
tioned in  this  testimony  was  delivered,  was  paid  for  by  them. 
The  wheat  last  hauled  and  not  paid  for  was  placed  in  rail- 
road cars,  and  not  in  the  appellants'  mill  or  warehouse. 

This  evidence  justified  the  trial  court  in  deciding  that  the 
wheat  was  sold  by  the  appellees,  and  that  it  was  not  left 
with  the  appellants  as  a  deposit.  It  is  evident  that  the  ap- 
pellees were  not  entitled  to  get  back  the  identical  wheat,  nor 
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wbeat  of  like  character,  for  the  wheat  was  not  placed  in  a 
common  receptacle,  but  was  placed  in  railroad  cars  for  ship- 
ment, hence  the  appellees  were  not  entitled  to  demand  any- 
thing except  money  for  their  wheat,  let  the  price  be  what  it 
would.  The  appellants  were  under  an  obligation  to  pay  for 
the  wheat,  not  to  keep  it  on  deposit.  The  case  does  not, 
therefore,  belong  to  the  class  represented  by  Rice  v.  Nixon, 
97  Ind.  97  (49  Am.  Rep.  430),  but  to  the  class  represented 
by  Lyon  v.  Lenon,  106  Ind.  567.  The  case  before  us  has  the 
essential  features  of  a  contract  of  sale,  and  not  of  a  contract 
of  bailment.  Woodward  v.  Semans,  125  Ind.  330. 
Judgment  affirmed. 


Filed  Nov.  21, 1890. 


No.  14,376. 

Eaton  et  al.  v.  Markley  et  al. 

Execution. — Judgment  for  Cost*. — Interest. — Injunction. — A  judgment  for 
costs  draws  interest.  Where  an  execution"*  has  been  issued  on  a  judg- 
ment for  costs  the  collection  of  such  execution  will  not  be  enjoined  on 
the  ground  that  the  execution  is  for  a  greater  sum  than  the  costs  taxed, 
where  the  interest  on  the  judgment  remains  unpaid. 

From  the  Wells  Circuit  Court. 

/.  8.  Dailey,  L.  Mock  and  A.  Simmons,  for  appellants. 
E.  R.  Wilson  and  /.  J.  Todd,  for  appellees. 

Coffey,  J. — This  was  an  action  brought  by  the  appellees 
against  the  appellants  in  the  Wells  Circuit  Court  to  enjoin 
the  collection  of  a  judgment  for  costs. 

The  complaint  alleges,  substantially,  that,  on  the  21st  day 
of  September,  1883,  the  appellants  recovered  a  judgment  for 
costs  against  the  appellees  in  the  Wells  Circuit  Court  in  an 
action  then  pending  therein,  which  said  costs  amounted  to 
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the  sum  of  two  hundred  and  sixty-seven  dollars  and  thirty 
cents;  that,  on  the  14th  day  of  January,  1884,  an  execution 
was  issued  on  said  judgment  by  order  of  the  appellants  and 
placed  in  the  hands  of  the  sheriff  of  Wells  county  for  the 
sum  of  nine  hundred  and  six  dollars,  commanding  him  to 
collect  that  sum  by  levy  and  sale  of  the  property  of  the  ap- 
pellees, when,  in  fact,  there  was  due  and  owing  on  said  judg- 
ment the  sum  of  two  hundred  and  sixty-seven  and  thirty 
hundredths  dollars,  and  no  more;  that,  on  the  15th  day 
of  February,  1884,  the  appellees  paid  said  sheriff  on  the  ex- 
ecution so  issued  to  him  the  sum  of  two  hundred  and  sixty- 
seven  and  thirty  hundredths  dollars  in  satisfaction  of  said 
judgment  and  execution,  together  with  the  further  sum  of 
eight  and  thirty-six  hundredths  dollars,  his  percentage  and 
accrued  costs  thereon,  being  in  full  satisfaction  of  all  that 
the  sheriff  or  appellants  were  entitled  to  legally  claim  or 
collect  on  the  said  judgment  or  execution ;  that  notwith- 
standing such  payment  said  sheriff  claims  that  he  is  author- 
ized and  required  to  collect  the  full  sum  of  nine  hundred  and 
six  dollars  on  said  execution,  and  has  levied  the  balance  ap- 
pearing to  be  due  on  said  writ  of  the  property  of  the  appel- 
lees, and  will  sell  the  same  unless  enjoined  from  so  doing. 

To  this  complaint  the  court  overruled  a  demurrer,  and 
upon  issue  joined  the  cause  was  tried  by  the  court,  resulting 
in  a  finding  and  decree  for  the  appellees,  forever  enjoining 
the  appellants  from  any  further  attempts  to  enforce  said  judg- 
ment, and  declaring  the  same  satisfied. 

The  appellants  sought,  by  proper  motion,  to  have  the  de- 
cree so  modified  as  to  enjoin  the  collection  of  the  execution 
in  the  hands  of  the  sheriff  only,  leaving  them  at  liberty  to 
retax  costs  and  take  a  new  execution,  but  their  motion  was 
denied. 

The  errors  properly  assigned  in  this  court  are  : 

First.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 
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Second.  That  the  court  erred  in  overruling  the  motion  of 
the  appellants  for  a  new  trial. 

Third.  That  the  court  erred  in  overruling  the  motion  of 
the  appellants  to  modify  the  decree. 

In  our  opinion  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint.  It  is  a  familiar  rule  that  a  suitor  who 
seeks  equitable  relief  must  affirmatively  show  in  his  com- 
plaint that  he  has  first  offered  to  do  equity  ;  otherwise  he 
has  no  standing  in  court.  McWhinney  v.  Brinker,  64  Ind. 
360 ;  Lancaster  v.  DuHadway,  97  Ind.  565 ;  Rowe  v.  Peabody, 
102  Ind.  198 ;  Roseberry  v.  Huff,  27  Ind.  12  ;  City  of  South 
Bend  v.  University  of  Notre  Davie,  etc.,  69  Ind.  344 ;  Stilz  v. 
City  of  Indianapolis,  81  Ind.  582 ;  Cauldwell  v.  Curry,  93 
Ind.  363;  Jones  v.  Eunng,  107  Ind.  313. 

As  a  result  o£this  rule  it  has  been  held  that  an  execution 
defendant  can  not  maintain  an  action  to  enjoin  the  collec- 
tion of  an  execution  until  he  has  first  paid,  or  offered  to  pay, 
all  there  is  due  on  such  execution.  Russell  v.  deary,  105 
Ind.  502. 

In  the  case  last  cited,  which  was  an  action  to  enjoin  the 
collection  of  an  execution  issued  on  a  judgment  for  costs, 
this  court  said  :  "  What  we  do  decide  is,  that  where  an  ex- 
ecution has  been  issued  on  a  judgment  which  is  confessedly 
right  as  to  part  of  its  amount,  the  execution  defendant  can 
not  enjoin  the  collection  of  such  execution  until  he  has  first 
paid,  or  tendered  that  part  thereof  whieh  is  admitted  to  be 
right." 

It  is  settled  in  this  State,  that  a  judgment  for  costs  draws 
interest.  Church  v.  Hay}  93  Ind.  323  ;  Hansford  v.  Van- 
Auken,  79  Ind.  302 ;  Palmer  v.  Glover,  73  Ind.  529. 

The  costs  recovered  by  a  judgment  plaintiff  constitute  a 
part  of  the  judgment  on  the  cause  of  action.  A  judgment 
for  costs  belongs  to  the  party  who  recovers  it,  upon  the  theory 
that  he  has  paid,  or  is  liable  to  pay,  the  costs  as  they  ac- 
crue. 

In  this  case,  it  appears  by  the  complaint,  that  the  appel- 
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lants  recovered  a  judgment  against  the  appellees,  in  the 
Wells  Circuit  Court,  for  the  sum  of  two  hundred  and  sixty- 
seven  dollars  and  thirty  cents  costs,  on  the  21st  day  of  Sep* 
tember,  1883.  On  the  15th  day  of  February,  1884,  the  ap- 
pellees paid  to  the  sheriff,  holding  an  execution  on  this 
judgment,  the  sum  of  two  hundred  and  sixty-seven  dollars 
and  thirty  cents,  and  no  more,  which  they  claim  was  all  that 
he  was  entitled  to  collect.  In  other  words,  the  appellees 
seem  to  have  acted  upon  the  erroneous  theory  that  a  judg- 
ment for  costs  does  not  draw  interest.  It  thus  appears  that 
at  the  time  this  suit  was  commenced,  a  part  of  the  judgment 
confessed  by  the  complaint  to  be  right,  remained  unpaid. 
For  this  reason  the  demurrer  of  the  appellants  to  the  com- 
plaint should  have  been  sustained. 

Having  arrived  at  the  conclusion  that,  the  complaint  in 
this  case  is  not  sufficient  to  entitle  the  appellees  to  an  in- 
junction, it  becomes  unnecessary  to  consider  the  other  errors 
assigned. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
sustain  the  demurrer  to  the  complaint. 

Filed  Sept.  18, 1890 ;  petition  for  a  rehearing  overruled  Nov.  21, 1890. 
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Railroad. — Personal  Injuries. — Passenger  Riding  on  Free  Pass, — Right  of 
Recovery. — Carrier's  Liability  for  Negligence. — Common  carriers  are  sub- 
ft 66  24$  )<ec*  *°  *^e  same  li&bility  for  injuries  resulting  from  negligence  to  per- 
sons riding  on  a  free  pass  as  they  are  to  those  who  pay  full  fare.  The 
right  of  the  carrier  to  limit  the  severity  of  his  common  law  liability  by 
special  contract  is  well  settled,  but  does  not  extend  to  acts  which  result 
from  his  negligence,  or  the  negligence  of  his  employees. 
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Same. — Pleading. — Answer  of  Settlement  and  Release. —  When  Reply  to  Need 
Not  be  Verified. — Sufficiency  of  Reply  to  Avoid  Settlement — Where,  in  an 
action  against  a  railroad  company  to  recover  damages  for  personal  in- 
juries, the  defendant  pleaded  a  settlement  and  written  release  of  the 
cause  of  action,  to  which  the  plaintiff  replied  his  mental  incapacity  at 
the  time  of  the  execution  of  the  release  and  the  making  of  the  settle- 
ment, and  his  refusal  to  receive  the  money,  and  notice  to  the  company 
that  he  disaffirmed  the  settlement  before  the  institution  of  suit,  the  re- 
ply  need  not  be  verified.  It  admitted  the  execution  of  the  release  upon 
which  the  defendant  relied  as  a  defence,  and  was  not,  therefore,  a  plea 
of  non  est  factum.  The  facts  pleaded  were  abundantly  sufficient  to  avoid 
the  settlement  and  release. 

Same. — Consideration  of  Settlement  and  Compromise. — Restoration  of  as  Pleaded. 
— Effect  of. — Where  the  consideration  for  a  settlement  and  compromise, 
as  pleaded,  has  been  fully  restored,  the  defendant  can  not  complain  that 
there  was  yet  an  additional  consideration  besides  that  relied  on  in  the 
answer,  which  has  not  been  restored.  A  party  is  not  bound  to  make 
proof  of  the  avoidance  of  a  defence  any  broader  than  the  defence 
pleaded. 

Same. — Collision  Between  Trains. — Presumption  as  to  Negligence. — How  Over- 
come.— Where  trains  carrying  passengers  are  brought  into  collision  with 
other  trains,  the  passenger  is  not  put  to  the  impossible  task  of  proving 
negligence.  The  presumption  of  negligence  arises  from  the  collision 
against  the  railway  company,  and  it  assumes  the  burden  of  overcoming 
the  presumption  by  proof  that  the  accident  happened  notwithstanding 
the  highest  degree  of  care  and  prudence  on  its  part. 

Same. — Exercise  of  Due  Care  by  Carrier. — Where  the  jury  found  that  while 
the  train  on  which  the  plaintiff  was  being  carried  was  ascending  a  steep 
grade  a  number  of  the  cars,  including  the  caboose  in  which  the  plaintiff 
and  others  were  seated,  became  detached  from  the  engine  and  the  for- 
ward part  of  the  train,  and  the  detached  cars  running  backward  came 
in  collision  with  the  engine  of  an  advancing  train,  which  was  follow- 
ing the  forward  train  at  an  interval  of  only  eight  minutes,  and  which 
could  not  be  seen  from  the  forward  train,  it  can  not  be  said,  as  a  mat- 
ter of  law,  that  the  railroad  company  was  exercising  due  care  in  run- 
ning trains  up  a  steep  grade,  on  a  curved  track,  where  one  train  could 
not  be  seen  from  the  other,  without  a  greater  interval  between  them. 

From  the  White  Circuit  Court. 

G.  22.  Eldridge  and  G.  W.  Friedley,  for  appellant. 
E.  P.  Hammondy  W.  B.  Austin,  A.  W.  Reynolds  and  E.  B. 
Sellers,  for  appellee. 

Mitchell,  J. — Taylor  sued  the  railroad  company  to  re- 
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cover  damages  for  a  personal  injury  alleged  to  have  been 
sustained  through  the  negligence  of  the  company  in  Octo- 
ber, 1886. 

The  plaintiff  below  was  a  passenger  at  the  time  he  suf- 
fered the  injury  complained  of,  and  was  occupying  a  seat  in 
a  caboose  attached  to  a  freight  train,  in  which  he  was  trans- 
sporting  a  car-load  of  cattle.  While  the  train  on  which  he 
was  being  carried  was  ascending  a  steep  grade,  a  number  of 
the  cars,  including  the  caboose  in  which  the  plaintiff  and 
others  were  seated,  became  detached  from  the  engine  and  the 
forward  part  of  the  train.  The  detached  cars  running  back- 
ward came  in  collision  with  the  engine  of  an  advancing 
train,  which  it  is  claimed  was  following  in  dangerous  prox- 
imity. The  plaintiff  sustained  severe  injuries.  On  the  same 
day,  while  suffering  from  the  injuries  received,  to  an  extent 
which  it  is  claimed  rendered  him  mentally  incapable  of 
transacting  business,  the  plaintiff  signed  and  executed  a  re- 
ceipt and  release  in  settlement  and  satisfaction  of  all  dam- 
ages sustained,  as  follows : 

"  Received,  Cedar  Lake,  Indiana,  October  27th,  1886,  of 
the  Louisville,  New  Albany  and  Chicago  Railway  Company, 
the  sum  of  seventy-five  dollars,  in  full  of  all  damages  sus- 
tained by  me,  by  reason  of  being  injured  in  an  accident  to  a 
train  on  said  railroad,  at  this  place,  on  this  day,  I  being  a 
passenger  thereon ;  and  in  consideration  of  said  sum  I  do 
hereby  release  and  discharge  said  railway  company  from  all 
rights  of  action  that  have  accrued  or  may  hereafter  accrue 
to  me  in  consequence  of  said  injuries  so  received  by  me  in 
said  accident." 

The  plaintiff  below  claimed  that  the  money  alleged  to 
have  been  received  by  him,  in  settlement  of  the  damages 
Sustained,  was  not  paid  to  him,  but  that  it  was  placed  in  the 
hands  of  a  nurse  employed  by  the  company  to  take  care  of 
him ;  that  upon  returning  to  consciousness,  he  declined  to 
accept  the  money,  and  notified  the  company  that  he  disaf- 


MAY  TERM,  1890.  129 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Fay  lor. 

firmed  the  compromise  and  settlement  on  account  of  his 
mental  incapacity  at  the  time  it  was  made. 

The  railroad  company  set  up  the  compromise  and  pay- 
ment in  pursuance  thereof  as  a  defence.  It  also  answered 
specially  that  at  the  time  of  the  injury  complained  of,  the 
plaintiff  was  in  charge  of  a  car-load  of  cattle,  and  was  rid- 
ing under  a  contract  in  which  it  was  stipulated  that  in  con- 
sideration of  a  free  pass,  and  other  valuable  considerations, 
the  company  was  to  be  exempt  from  any  liability  for  any 
injury  which  the  plaintiff  might  sustain  while  in  oharge  of 
the  cattle. 

This  answer  was  held  insufficient,  and  the  plaintiff  replied 
his  mental  incapacity,  his  refusal  to  receive  the  money,  and 
notice  that  he  disaffirmed  the  settlement,  before  instituting 
the  suit. 

The  complaint  proceeds  upon  the  assumption  that  the 
railroad  company  was  guilty  of  negligence  in  so  coupling 
its  cars  that  a  portion  of  the  train  became  detached,  and  that 
it  was  negligence  to  run  its  trains  in  such  close  proximity  as 
that  one  might  run  into  the  other  without  being  observed. 

It  is  an  established  principle  in  the  law,  that  while  com- 
mon carriers  are  not  insurers  of  the  safety  of  passengers,  the 
very  highest  degree  of  practical  diligence,  care  and  skill  is 
exacted  of  them  in  the  performance  of  their  duties,  and  a 
passenger  who  sustains  injury  on  account  of  any  neglect 
against  which  human  prudence  and  foresight  might  have 
guarded,  may  demand  compensation  from  the  carrier.  Bed- 
ford, etc.,  R.  R.  Co.  v.  Rainbolt,  99  Ind.  551 ;  Cleveland, 
etc.,  R.  R.  Co.  v.  Newell,  104  Ind.  264. 

The  essential  and  imperative  duty  inherent  in  the  very 
nature  of  the  employment  of  a  common  carrier,  is  that  of 
care,  vigilance  and  skill  in  providing  suitable  and  safe  means 
for  the  carriage  of  those  who  intrust  themselves  to  him  for 
transportation,  and  of  safely  carrying  them  to  their  desti- 
nation. 

Vol.  126.— 9 


130  SUPREME  COURT  OF  INDIANA, 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Faylor. 

A  stipulation  that  the  carrier  shall  not  be  bound  to  the 
exercise  of  care  and  diligence  is  in  effect  an  agreement  to 
absolve  him  from  one  of  the  essential  duties  of  his  employ- 
ment, and  it  would  be  subversive  of  the  very  object  of  the 
law  to  permit  the  carrier  to  exempt  himself  from  liability 
by  a  stipulation  in  his  contract  with  a  passenger,  that  the 
latter  should  take  the  risk  of  the  negligence  of  the  carrier 
or  of  his  servants.  The  law  will  not  allow  the  carrier  thus 
to  abandon  his  obligation  to  the  public,  and  hence  all  stipu- 
lations which  amount  to  a  denial  or  repudiation  of  duties 
which  are  of  the  very  essence  of  his  employment  will  be  re- 
garded as  unreasonable,  contrary  to  public  policy,  and  there- 
fore void. 

The  right  of  the  carrier  to  limit  the  severiiy  of  his  com- 
mon law  liability  by  special  contract  is  well  settled,  but  does 
not  extend  to  acts  which  result  from  his  negligence,  or  the 
negligence  of  his  employees.  Adams  Ex.  Co.  v.  Reagan,  29 
Ind.  21 ;  Adams  Ex.  Co.  v.  Fendrick,  38  Ind.  150  ;  St.  Louis, 
etc.,  R.  W.  Co.  v.  Smuck,  49  Ind.  302 ;  Bartlett  v.  Pittsburgh, 
etc.,  R.  W.  Co.,  94  Ind.  281 ;  New  York,  etc.,  R.  R.  Co.  v. 
Lockwood,  17  Wall.  357  (384)  ;  Liverpool,  etc.,  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397  (440),  and  cases  cited;  In- 
man  v.  South  Carolina  R.  W.  Co.,  129  U.  S.  128. 

Common  carriers  are  subject  to  the  same  liability  for  in- 
juries resulting  from  negligence  to  persons  riding  on  a  free 
pass  as  they  are  to  those  who  pay  full  fare.  New  York,  etc.,  R. 
R.  Co.  v.  Lockwood,  supra ;  Ohio,  etc.,  R.  W.  Co.  v.  Nick" 
less,  71  Ind.  271  ;  Ohio,  etc.,  R.  W.  Co.  v.  Selby,  47  Ind. 
471. 

The  conclusion  follows  that  the  demurrer  to  the  answer  in 
question  was  properly  sustained. 

It  is  claimed  that  the  court  should  have  rendered  judgment 
in  favor  of  appellant  because  the  affirmative  replies  were  not 
verified  as  pleas  non  est  factum.  It  was  not  the  purpose  of 
the  pleader  in  framing  the  replies  to  deny  the  execution  of 
the  release  upon  which  the  appellant  relied  as  a  defence.  The 
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execution  of  the  instrument  was  admitted.  Its  effect  was 
avoided  by  pleading  the  mental  incapacity  of  the  plaintiff  at 
the  time  the  instrument  was  executed,  and  his  complete  and 
emphatic  repudiation  of  the  settlement  as  soon  as  he  was  re- 
stored to  reason  and  consciousness.  The  facts  pleaded  were 
abundantly  sufficient  to  avoid  the  settlement  and  release. 
Oeorge  v.  St.  Louis,  etc.,  R.  W.  Co.,  34  Ark.  613  (1  Am.  & 
Eng.  R.  R.  Cases,  294) ;  Dixon  v.  Brooklyn  City,  etc.,  R.  R. 
Co.,  100  N.  Y.  170. 

Without  enlarging  upon  the  evidence,  it  must  be  sufficient 
to  say  it  fairly  sustains  the  replies  in  so  far  as  they  set  up 
facts  in  avoidance  of  the  settlement  on  the  ground  of  the 
incapacity  of  the  plaintiff,  and  of  his  full  and  timely  rescis- 
sion of  the  compromise. 

It  would  be  observed  that  the  only  consideration  for  the 
compromise  and  settlement,  pleaded  as  a  defence,  is  the 
seventy-five  dollars,  the  receipt  of  which  is  acknowledged 
in  the  written  release.  The  consideration  received  in  con- 
sequence of  the  settlement  and  compromise  pleaded  was  fully 
renounced  and  restored  as  far  as  could  be  by  plaintiff.  If 
the  consideration  for  the  settlement  and  compromise,  as 
pleaded,  has  been  fully  restored,  the  appellant  can  not  now 
complain  that  there  was  yet  an  additional  consideration  be- 
sides that  relied  on  in  the  answer  which  has  not  been  re- 
stored. A  party  is  not  bound  to  make  proof  of  the  avoid- 
ance of  a  defence  any  broader  than  the  defence  pleaded. 
Upon  the  case  as  made  by  the  pleadings,  the  appellant  was 
placed  in  statu  quo.  It  can  hardly  be  said,  upon  the  facts 
returned,  that  the  collision  was  the  result  of  inevitable  or 
unavoidable  accident,  and  that,  therefore,  no  action  could  be 
maintained  to  recover  the  consequent  injury.  It  may  be 
that  there  was  no  discoverable  defect  in  the  "  follower  plate," 
the  breaking  of  which  caused  the  separation  of  the  train, 
yet  the  breaking  of  this  plate  may  not  have  been  the  imme- 
diate cause  of  the  collision  and  injury.  The  jury  find  that 
the  train  which  separated  was  eight  minutes  in  advance  of 
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the  engine  on  the  rear  train  which  came  into  collision  with 
the  caboose.  It  is  also  found  that  the  forward  train  sepa- 
rated while  ascending  a  steep  grade.  It  can  not  be  said,  as 
a  matter  of  law  upon  the  facts  found,  that  the  company  was 
exercising  due  care  in  running  trains  up  a  steep  grade  on  a 
curved  track,  where  one  train  could  not  be  seen  from  the 
other,  without  a  greater  interval  between  them. 

The  rule  is  settled  that  when  trains  carrying  passengers 
are  brought  into  collision  with  other  trains,  the  passenger  is 
not  put  to  the  impossible  task  of  proving  negligence.  A 
presumption  of  negligence  arises  from  the  collision  against 
the  railway  company,  and  it  assumes  the  burden  of  overcom- 
ing the  presumption  by  proof  that  the  accident  happened 
notwithstanding  the  highest  degree  of  care  and  prudence  on 
its  part.     Cleveland,  etc.,  R.  R.  Go.  v.  Newell,  supra. 

Concerning  the  contention  that  the  evidence  shows  that 
the  injuries  sustained  by  the  plaintiff  below  were  not  of  a 
permanent  character,  and  that  the  damages  were  therefore 
excessive,  nothing  more  need  be  said  than  that  the  evidence 
as  to  the  permanency  of  the  injuries  was  conflicting. 

The  appellant  makes,  in  a  more  or  less  suggestive  manner, 
numerous  other  points  of  minor  importance  in  relation  to 
rulings  of  the  court  in  admitting  evidence  and  in  giving  and 
refusing  instructions.  The  points  thus  made  involve  sub- 
stantially the  same  questions  already  determined. 

We  have  considered  all  the  questions  thus  made,  and  find 
no  error  in  the  record  which  would  justify  a  reversal  of  the 
judgment. 

Judgment  affirmed,  with  costs. 
Not.  21, 1890. 
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Erwin  et  al.  v.  Acker  et  al. 

Mortgage. — Junior  Mortgagee. — Payment  of  Senior  Mortgage. — Subrogation. 
— Where  a  junior  mortgagee  pays  off  a  senior  mortgage  in  order  to  pro- 
tect his  lien,  the  payment  does  not  extinguish  the  older  mortgage,  but 
it  will  be  kept  alive  by  equity  for  the  protection  of  the  mortgagee. 

8ame. — Mechanic's  Lien. — Priorities. — Subrogation. — The  purchaser  of  lots 
one  and  two,  to  secure  the  purchase-money,  executed  a  mortgage  on  said 
lots,  which  was  recorded  January  7th,  1884.  The  purchaser,  as  he  sup- 
posed, took  possession  of  lots  one  and  two,  and  on  April  30th,  1884,  began 
the  erection  of  a  house.  Various  persons  sold  to  the  purchaser  materials 
to  build  the  house;  notices  of  their  intention  to  hold  liens  were  filed, 
and  in  a  suit  to  foreclose  the  liens  a  decree  was  rendered  in  which  it 
was  declared  that  the  liens  attached  as  of  the  'date  of  April  1st,  1884. 
During  the  time  the  purchaser  was  erecting  the  house  referred  to  it  was 
supposed  that  he  was  in  possession  of  lots  one  and  two ;  but  on  July 
24th,  1884,  it  was  discovered  that  he  had  erected  the  house  on  lots  one 
and  six.  The  purchaser,  who  had  not  then  recorded  his  deeds  to  lots  one 
and  two,  surrendered  it  to  the  vendor,  and  took  a  deed  for  lot6  one  and 
six,  and  at  the  same  time  executed  a  purchase-money  mortgage.  The 
vendor  transferred  the  note  and  mortgage,  the  transferees  holding  a 
part  of  the  mechanic's  liens  referred  to.  The  plaintiffs,  to  whom  the 
purchaser  executed  a  mortgage  for  the  property  after  the  execution  of 
the  purchase-money  mortgage,  were  compelled  to  pay  the  senior  mort- 
gage held  by  the  transferees  to  protect  their  junior  lien.  The  trans- 
ferees, upon  receiving  the  amount  due  on  their  mortgage,  delivered  it 
to  the  plaintiffs. 

Heldy  that  the  plaintiffs  became  subrogated  to  the  rights  of  the  owners  of 
the  senior  mortgage,  and  that  such  owners  were  not  in  a  position  to  de- 
feat the  plaintiffs,  from  whom  they  accepted  payment  of  the  senior  mort- 
gage, by  setting  up  the  mechanic's  liens  held  by  them  at  the  time  of  the 
payment  of  the  mortgage,  and  of  which  they  averred  the  plaintiffs  had 
notice. 

Pleading. — Complaint. — Demurrer. — A  complaint  which  shows  the  plain* 
tiff  entitled  to  some  relief  will  prevail  against  a  demurrer. 

From  the  Marshall  Circuit  Court. 

A.  C.  Capron,  for  appellants. 

J.  W.  Parks  and  H.  Gorbin,  for  appellees. 

Elliott.  J. — The  appellees  allege  in  their  complaint  that 
James  W.  Cecil  executed  to  Brodie  W.  Parks  a  mortgage 


128    133 
143      97 


134  SUPREME  COURT  OF  INDIANA, 

Erwin  et  al.  v.  Acker  et  al. 

upon  lots  numbered  one  and  six  in  the  town  of  Bourbon,  to 
secure  a  promissory  note  executed  by  him  for  the  purchase- 
money;  that  the  mortgage  was  duly  recorded;  that  Parks 
endorsed  the  note  to  Matthew  Erwin  and  Oliver  F.  Ketcham; 
that  after  the  execution  of  the  mortgage  to  Parks,  Cecil  ex- 
ecuted a  mortgage  to  the  appellees  upon  the  same  property ; 
that  the  appellees  were  compelled  to  pay  the  senior  mortgage 
held  by  Erwin  and  Ketcham  to  protect  their  junior  lien,  and 
that  Erwin  and  Ketcham,  upon  receiving  the  amount  due 
upon  their  mortgage,  delivered  it  to  the  appellees.  It  is  fur- 
ther alleged  that  upon  the  purchase  of  the  mortgaged  prop- 
erty by  Cecil,  he  constructed  thereon  a  brick  building ;  that 
Matthew  Erwin,  Oliver  Ketcham,  William  Bristol,  and 
Jay  B.  Boulton  furnished  material  for  the  building,  and 
performed  labor  upon  it ;  that  the  persons  last  named  prior 
to  the  first  day  of  September,  1884,  filed  a  notice  of  their  in- 
tention to  hold  a  mechanic's  lien  on  the  property,  and  that 
on  the  26th  day  of  February,  1885,  they  obtained  a  decree 
against  Cecil  foreclosing  their  lien. 

We  are  unable  to  perceive  any  substantial  infirmity  in 
the  complaint,  which  we  have  outlined.  The  appellees,  as 
holders  of  the  junior  mortgage,  had  a  right  to  pay  off  the  se- 
nior mortgage,  and  upon  payment  they  were  subrogated  to 
the  rights  of  the  owners  of  that  mortgage.  Where  a  junior 
mortgagee  pays  off  a  senior  mortgage  in  order  to  protect  his 
lien,  the  payment  does  not  extinguish  the  older  mortgage, 
but  it  will  be  kept  alive  by  equity  for  the  protection  of  the 
junior  mortgagee.  Lowrey  v.  Byers,  80  Ind.  443  ;  Patterson 
v.  Birdsall,  6  Hun,  632  ;  Aver  ill  v.  Taylor,  8  N.  Y.  44;  Ells- 
worth v.  Lockwood,  42  N.  Y.  89. 

It  has  long  been  the  doctrine  of  this  court  that  a  complaint 
which  shows  the  plaintiff  entitled  to  some  relief  will  prevail 
against  a  demurrer.  Bayless  v.  Glenn,  72  Ind.  5.  That  rule 
governs  here,  for  the  complaint  shows  that  the  appellees  are 
the  holders  of  a  mortgage  upon  which  they  are  entitled  to  a 
decree  of  foreclosure. 
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The  allegations  of  the  answer  of  the  appellants  Erwin  and 
Ketcham  are,  in  substance,  as  follows :  That  the  appellees 
did  pay  off  the  purchase-money  mortgage  as  alleged ;  that 
Brodie  W.  Parks  sold  and  conveyed  the  property  described 
in  it  to  James  W.  Cecil  on  the  1st  day  of  December,  1883; 
that  at  the  time  of  the  conveyance  the  vendor  did  not  take 
any  mortgage,  and  that  on  the  3d  day  of  April,  1884,  Cecil, 
the  vendee,  began  the  erection  of  a  house  thereon ;  that  be- 
tween the  3d  day  of  April,  1884,  and  the  1st  day  of  August 
of  that  year,  divers  persons  sold  to  Cecil  materials  to  build 
the  house  erected  by  him ;  that  Jay  B.  Boulton  performed 
labor  to  the  value  of  $76.50,  that  William  Bristol  performed 
work  to  the  value  of  $84.70,  that  Oliver  F.  Ketcham  fur- 
nished materials  to  the  value  of  $141.26,  that  Matthew  Er- 
win furnished  materials  to  the  value  of  $86.25,  and  that  the 
appellees  furnished  materials  to  the  value  of  $86.25 ;  that 
all  of  the  persons  named  filed  notices  of  their  intention  to 
hold  liens  upon  the  property  ;  that  suit  was  brought  to  fore- 
close the  liens,  and  a  decree  of  foreclosure  was  rendered ; 
that  it  was  declared  in  the  decree  that  the  liens  attached  as 
of  the  date  of  April  1st,  1884 ;  that,  on  the  24th  day  of 
July,  1884,  Parks  obtained  a  mortgage  for  the  purohase- 
money ;  that  after  the  decree  foreclosing  the  liens  of  the 
mechanics  and  material  men,  the  appellees  obtained  a  decree 
foreclosing  their  junior  mortgage  ;  that,  on  the  14th  day  of 
April,  1885,  the  appellees  purchased  the  claims  of  Boulton 
and  Bristol,  and  obtained  an  assignment  of  them ;  that,  on 
the  25th  day  of  June,  1885,  a  certified  copy  of  the  decree  of 
foreclosure  obtained  by  the  mechanics  and  material  men  was 
issued  to  the  sheriff;  that  a  sale  was  made  thereon  ;  that  the 
appellees  redeemed  from  the  sale,  and  that  the  appellants 
Erwin  and  Ketcham  received  the  sum  of  $250  on  their  judg- 
ment ;  that  in  the  meantime  Cecil  sold  and  conveyed  the 
property  to  William  Erwin,  who  conveyed  to  Susan  Erwin, 
and  she  redeemed  the  property  ;  that  the  appellants  Matthew 
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Erwin  and  Oliver  F.  Ketcham  did  own  the  purchase-money 
mortgage,  and  did  receive  payment  from  the  appellees,  but 
at  the  time  of  the  payment  of  that  mortgage  the  appellees 
knew  that  they,  Erwin  and  Ketcham,  held  a  mechanic's  lien 
on  the  mortgaged  property. 

The  appellees,  in  reply  to  this  answer,  averred  that,  on 
the  1st  day  of  December,  1883,  Cecil  purchased  lots  one  and 
two  in  the  town  of  Bourbon  from  Brodie  W.  Parks ;  that  to 
secure  the  purchase-money  Cecil  executed  a  mortgage  on 
those  lots  to  Parks ;  that  the  mortgage  was  duly  recorded 
January  7th,  1884;  that  Cecil,  as  he  supposed,  took  posses- 
sion of  lots  one  and  two ;  that  during  the  time  Cecil  was 
erecting  the  house  referred  to  in  the  answer  it  was  supposed 
that  he  was  in  possession  of  lots  one  and  two ;  that,  on  the 
24th  day  of  July,  1884,  it  was  discovered  that  Cecil  had  in 
fact  erected  the  house  on  lots  one  and  six ;  that  Cecil  had  not 
then  recorded  his  deed  to  lots  one  and  two ;  that  he  surren- 
dered it  to  Parks  and  took  a  deed  for  lots  one  and  six,  and 
at  the  same  time  executed  the  mortgage  in  suit  to  secure  the 
purchase-  money. 

The  reply  is  good.  As  to  lot  one  the  original  mortgage 
was  unquestionably  valid,  and  constituted  the  senior  lien,  and 
this  lien  was  not  lost  by  the  acceptance  of  the  mortgage 
upon  lots  one  and  six.  Lot  six  did  not  belong  to  Cecil  un- 
til July  24th,  1884,  and  on  that  day,  and  contemporaneously 
with  the  conveyance,  Parks,  the  vendor,  took  a  mortgage  to 
secure  the  purchase-money.  It  would  be  against  equity  and 
good  conscience  to  deprive  the  vendor  of  his  lien  for  the 
purchase-money,  for  he  was  guilty  of  no  wrong.  He  had  a 
valid  senior  lien,  and  he  transferred  it  to  Erwin  and  Ketcham 
when  he  delivered  the  note  and  mortgage,  and  the  appellees 
succeeded  to  this  lien  when  they  paid  the  amount  of  the  first 
mortgage  lien  to  Erwin  and  Ketcham.  The  appellants  Er- 
win and  Ketcham  are  not  in  a  situation  to  defeat  the  junior 
encumbrancer,  from  whom  they  accepted  payment   of  the 
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senior  mortgage.     Phillips  Mechanics'  Liens  (2d  ed.),  sec* 
tions  243,  244,  246. 

Judgment  affirmed. 

Filed  Nov.  20,  1890. 


♦- 


No.  14,526. 

Aultman,  Miller  &  Co.  v.  Seichting. 

Warranty. —  Breach  of. — Pleading. — Necessary  Allegations. — A  pleading 
based  upon  the  breach  of.  a  warranty  that  a  binder,  if  properly  man- 
aged, would  do  good  work,  which  does  not  aver  in  what  particulars  there 
is  a  breach  of  such  warranty,  but  avers  merely  that  the  machine  would 
not  do  good  work,  and  would  not  cut  and  bind  wheat  in  good  order,  and 
that  it  would  not,  and  could  not,  be  made  to  do  good  work,  and  is  abso- 
lutely worthless,  is  insufficient.  In  such  a  case  it  is  necessary  to  allege 
wherein  the  machine  fails  to  comply  with  the  warranty,  or  the  particu- 
lar defects  by  reason  of  which  there  is  a  failure  to  comply  with  the 
warranty. 

Same. — Action  on  Note  for  Price. —  Pleading. — Cross-Complaint. —  Sufficiency 
of. — In  an  action  on  a  note  given  for  the  machine,  a  paragraph  of  cross- 
complaint  seeking  a  cancellation  of  the  note  in  suit  and  two  others, 
which,  based  upon  the  warranty  that  the  machine  would  do  good  work, 
alleges  that  it  would  not,  and  could  not,  be  made  to  do  good  work,  is 
insufficient ;  as,  also,  a  paragraph  based  upon  the  false  representations 
of  the  agent  that  the  machine  would  do  good  work,  which  alleges,  gen- 
erally, that  the  machine  would  not  do  good  work  and  was  worthless; 
but  a  paragraph  which  alleges  that  the  plaintiff  holds  three  notes  against 
the  defendant,  which  were  executed  without  any  consideration,  and 
that  the  plaintiff  has  brought  suit  on  one  of  said  notes,  and  is  holding 
the  others,  and  is  threatening  to  bring  suit  upon  them  as  soon  as  they 
mature,  is  sufficient  on  demurrer. 

From  the  Morgan  Circuit  Court. 

«7.  H.  Jordan  and  0.  Matthews,  for  appellant. 
G.  A.  Adams  and  J.  8.  Newby,  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellant 
against  the  appellee  upon  a  promissory  note  given  by  the 
appellee  for  a  Buckeye  down  binder. 
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The  appellee  answered  in  three  paragraphs,  also  filed  a 
cross-complaint  in  three  paragraphs. 

The  appellant  demurred  to  each  paragraph  of  answer  and 
cross-complaint,  which  demurrers  were  overruled,  and  ap- 
pellant excepted  to  the  rulings  of  the  court  and  assigns  such 
rulings  as  error. 

Appellant  also  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  reserved,  and  such  ruling  is  also 
assigned  as  error. 

At  the  time  the  appellee  gave  his  order  for  the  binder,  the 
appellant  executed  to  the  appellee  a  written  warranty,  which 
is  as  follows : 

"  The  Buckeye  machine  for  which  the  written  order  is 
given  is  warranted  to  be  well  made,  of  good  material,  and 
if  properly  managed  to  do  good  work.  The  purchaser  shall 
have  one  day  in  the  harvest-field  to  give  it  a  fair  trial,  and 
agrees  to  see  that  the  machine  is  properly  managed.  In 
case  the  machine  does  not  do  good  work  the  purchaser  is  to 
give  written  notice,  both  to  the  agent  from  whom  he  re- 
ceived the  machine  and  to  Aultman,  Miller  &  Co.,  Akron, 
Ohio,  stating  wherein  it  fails,  and  shall  allow  reasonable 
time  to  get  to  it  and  remedy  the  defects,  if  any,  and  the 
purchaser  shall  render  necessary  and  friendly  assistance  to 
the  person  sent  to  look  after  the  machine,  and  if  it  can  not 
be  made  to  do  good  work  he  shall  return  it  to  the  place 
where  he  received  it  free  of  charge,  in  as  good  condition  as 
he  received  it,  excepting  natural  wear,  and  a  new  machine 
will  be  given  in  its  place,  or  the  money  will  be  refunded. 
Continued  possession  of  the  machine,  or  failure  to  give  no- 
tice as  above,  shall  be  conclusive  evidence  that  the  machine 
fills  the  warranty,  and  no  one  has  any  authority  to  change 
this  warranty  in  any  manner. 

(Signed)  "  Aultman,  Miller  &  Co." 

The  first  paragraph  of  the  answer  admits  the  execution  of 
the  notes  sued  on,  and  then  alleges  that  the  same  was  exe- 
cuted as  part  payment  for  a  Buckeye  down  binder  which 
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was  sold  by  appellant  to  appellee  on  the  11th  day  of  June, 
1885,  and  warranted  to  do  good  work  by  appellant,  in  writ- 
ing, and  to  be  of  good  material,  and  well  built  and  con- 
structed, and  to  cut  and  bind  wheat  in  good  order  and  con* 
dition,  setting  out  a  copy  of  the  written  warranty  as  a  part 
of  and  an  exhibit  to  the  answer.  * 

It  further  alleges  that  the  appellee  was  ignorant  of  the 
quality  of  the  machine,  and,  relying  upon  said  warranty,  pur- 
chased the  same  and  executed  said  note  in  part  payment 
therefor;  that  said  machine  would  not  do  good  work,  and 
would  not  cut  and  bind  wheat  in  good  order ;  that  appellant 
waived  the  notice  required  by  said  written  warranty,  and 
sent  an  agent  and  expert  to  try  said  machine  in  pursuance  to 
said  written  warranty ;  that  appellee^  after  having  tried  said 
machine  on  several  occasions,  and  after  appellant,  by  its 
agents,  had  also  tried  to  work  the  same,  and  to  cut  and  bind 
wheat  with  it,  and  after  it  had  been  fairly  and  sufficiently 
tried,  and  utterly  failed  to  do  good  work  or  to  work  at  all, 
appellee  took  the  same  back  to  appellant's  agent  where  he 
got  the  same,  and  left  it  with  him,  and  demanded  that  ap- 
pellant furnish  a  new  machine,  and  one  that  would  do  the 
work  warranted  to  be  done  by  said  warranty ;  that  said  ma- 
chine was  at  all  times  absolutely  worthless ;  that  said  machine 
was  forwarded  to  appellee  at  Morgantown,  Indiana,  and  by 
him  taken  to  his  harvest-field  and  an  attempt  made  by  the 
appellee,  the  agents  and  experts  of  the  appellant,  and  then  and 
there  to  set  up  said  machine  and  start  it  to  work  ;  that  it  was 
given  a  fair  trial  on  good  ground,  and  with  a  good  team,  and 
in  good  manner,  but  it  would  not  and  could  not  be  made  to 
do  good  work ;  that  said  agent  and  experts,  who  had  also  the 
authority  to  settle  for  said  machine  by  taking  notes  for  the 
purchase-price  thereof,  and  in  all  things  represented  the  ap- 
pellant in  said  matter,  stated  and  represented  to  appellee  that 
the  reason  said  machine  would  not  work  was  because  of  rag- 
weeds in  said  wheat,  but  falsely  and  fraudulently  represented 
that  if  there  were  no  weeds  it  would  do  good  work  ever 
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thereafter ;  that  appellee,  being  ignorant  of  the  character  of 
said  machine,  and  believing  the  statements  of  the  agents  of 
the  appellant  to  be  true,  and  relying  thereon,  did  on  the  day 
of  the  date  of  said  note  execute  the  same,  and. that  appellant 
fully  ratified  all  acts  of  their  agents  and  experts  done  in  said 
matter,  having  full  knowledge  of  all  said  facts. 

The  answer  is  based  upon  a  breach  of  the  warranty  that 
the  machine,  if  properly  managed,  will  do  good  work,  and 
it  contains  no  averments  as  to  the  particulars  in  which  there 
is  a  breach  of  such  warranty. 

The  allegations  are  "  that  said  machine  would  not  do  good 
work,  and  would  not  cut  and  bind  wheat  in  good  order," 
and  that  "  it  would  not  and  could  not  be  made  to  do  good 
work,"  and  there  is  the  further  allegation  that  "  it  is  ab- 
solutely worthless;"  but  these  allegations  have  been  held  to 
be  insufficient. 

In  Booker  v.  Goldsborough,  44  Ind.  490,  it  is  said  by  this 
court :  "  It  is  not  sufficient  to  allege  generally  that  there  was 
a  warranty  of  the  article  sold,  and  that  there  had  been  a 
failure  of  the  warranty.  The  answer  should  have  shown  the 
character  and  extent  of  the  warranty,  and  the  nature  and  par- 
ticulars of  its  breach ;  and  the  answer  being  in  bar  of  the  en- 
tire action,  there  should  have  been  an  allegation  that  the 
damages  amounted  to  as  much  as  the  cause  of  the  action." 

In  Johnston  Harvester  Co.  v.  Bartley,  81  Ind.  406,  in 
speaking  of  the  sufficiency  of  the  complaint,  the  court  says: 
"  It  alleges  that  the  appellant  sold  to  the  appellee  a  Johnston 
harvester  and  a  Jo.hnston  mower,  and  warranted  them  to  be 
fit  for  cutting  wheat  and  grass,  and  that  they  would  do  first- 
class  work.  The  breach  of  the  warranty  is  not  sufficiently  al- 
leged. It  is  not  shown  that  the  machines  were  not  capable 
of  doing  the  work  warranted.  There  is,  it  is  true,  a  gen- 
eral allegation  that  they  were  not  fit  for  and  would  not  do 
first-class  work,  but  this  is  not  sufficient."  The  court  further 
says :     "  There  are,  perhaps,  cases  where  a  general  negation 
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of  the  warranty  would  be  sufficient;  but  in  cases  of  this 
character  it  should  be  specific." 

In  McCtamrock  v.  Flint,  101  Ind.  278,  it  is  said  by  the 
court :  "  It  is  not  enough  to  plead  in  general  terms  that  a 
mill,  machine,  or  the  like,  does  not  work  well.  There  must 
be  some  specification  of  the  defects,  some  description  of  the 
character  of  the  defect ;  for  otherwise  the  adverse  party 
could  not  be  justly  apprised  of  the  character  of  the  evidence 
which  will  be  adduced  against  him/1  In  Neidefer  v.  Chas- 
tain,  71  Ind.  363,  it  is  held  that  a  general  allegation  that  the 
thing  purchased  is  worthless,  is  not  sufficient.  Flint  v. 
Cook,  102  Ind.  391.  This  paragraph  of  answer  comes  clearly 
within  the  rule  as  laid  down  in  decisions  from  which  we 
have  quoted.  The  breach  alleged  is  of  a  particular  war- 
ranty, or  as  to  a  warranty  of  the  machine  to  do  a  particular 
thing,  viz.,  to  do  good  work,  and  the  averment  as  to  the 
breach  is  that  it  would  not  do  good  work,  and  it  is  not  suf- 
ficient. It  is  necessary  to  allege  wherein  it  fails  to  comply 
with  the  warranty,  or  the  particular  defects  by  reason  of 
which  there  is  a  failure  to  comply  with  the  warranty. 

The  second  and  third  paragraphs  of  answer  are  defective 
for  the  same  reason  we  have  stated  as  to  the  first. 

The  cross-complaint  seeks  a  cancellation  of  the  note  in 
suit,  and  two  others,  given  for  the  machine. 

The  first  and  second  paragraphs  of  the  cross-complaint  are 
also  defective.  The  first  is  based  upon  the  warranty  that  the 
machine  would  do  good  work,  and  it  alleges  that  it  would 
not  and  could  not  be  made  to  do  good  work.  The  second  is 
based  upon  false  representations  of  the  agent  of  whom  he 
purchased  the  machine,  by  which  he  represented  that  the 
machine  was  of  a  certain  character  and  would  do  good  work, 
and  contains  the  general  averment  that  the  machine  would 
not  do  good  work  and  was  worthless  to  the  appellee. 

The  third  paragraph  of  the  cross-complaint  alleges  that 
the  appellant  holds  three  notes  against  the  appellee,  which 
were  executed  without  any  consideration,  and  that  the  ap- 
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pellant  has  brought  suit  herein  on  one  of  said  notes  and  is 
holding  the  others,  and  is  threatening  to  bring  suit  upon 
them  as  soon  as  they  mature.     This  paragraph  is  sufficient. 

For  the  error  in  overruling  the  demurrer  to  each  para- 
graph of  answer,  and  the  first  and  second  paragraphs  of 
cross-complaint,  the  judgment  must  be  reversed. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  sustain  the  demurrer  to  each  paragraph  of  answer,  and  to 
the  first  and  second  paragraphs  of  cross-complaint. 

Filed  Nov.  20, 1890. 


No.  14,602. 

Grayson  et  al.  v.  Schlamm  et  al. 

Ejectment. — Ancestor's  Possession. — Evidence. — In  an  action  in  ejectment 
against  one  claiming  under  a  tax  deed,  the  plaintiffs  sought  to  show 
possession  in  their  ancestor  of  the  land  in  dispute.  There  was  evidence 
that  at  one  time  a  log  cabin  was  upon  the  land,  but  it  was  moved  or 
destroyed  more  than  thirty  years  before  the  commencement  of  the  suit. 
The  evidence  tended  to  show  that  the  ancestor,  a  bachelor,  at  one  time 
surveyed  the  land,  but  he  never  resided  upon  it.  There  was  some  evi- 
dence that  he  at  one  time  sold  the  land,  but  the  evidence  is  conflicting 
as  to  whether  the  purchaser  ever  occupied  it. 

Held,  that  possession  in  the  ancestor  was  not  satisfactorily  proven. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsenburg,  E.  B.  Stotsenburg  and  8.  S.  Johnson,  for 
appellants. 

J.  K.  Marsh,  for  appellees. 

Coffey,  J. — This  was  an  action  in  ejectment,  by  the  ap- 
pellants, against  the  appellees.  The  complaint  consists  of 
three  paragraphs.  The  first  paragraph  is  the  usual  form  em* 
ployed  in  such  actions.  The  second  paragraph,  in  addition 
to  alleging  that  the  appellants  are  the  owners  in  fee,  and 
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entitled  to  the  possession  of  the  land  therein  described,  al* 
leges  that  the  appellees  have  cut  and  removed  timber  there- 
from, of  the  value  of  $5,000,  and  seeks  to  recover  the  value 
of  said  timber. 

The  third  paragraph,  in  addition  to  the  allegations  con- 
tained in  the  other  two,  alleges  that  the  appellees  are  threat- 
ening to  cut  and  remove  the  timber  from  said  land,  and  seeks 
to  enjoin  them  from  so  doing. 

The  cause  was  put  at  issue  by  the  general  depial,  a  trial 
was  had  before  the  court  without  the  intervention  of  a  jury, 
and  a  special  finding  of  facts,  with  conclusions  of  law  thereon, 
entered. 

It  appears  by  the  special  finding  of  facts  that  on  the  22d 
day  of  September,  1838,  Henry  Harrod  and  wife  conveyed 
the  land  in  dispute  to  Thomas  Welby.  On  the  18th  day 
of  July,  1839,  Thomas  Welby  and  wife  conveyed  to  John 
H.  Wolford.  John  H.  Wolford  died  intestate,  unmarried, 
in  1859  or  1860,  leaving  neither  widow,  children,  nor  father  . 
nor  mother ;  he  left  Isaac  Wolford,  his  brother,  as  his  only 
heir  at  law.  Isaac  Wolford  died  intestate,  leaving,  as  his 
only  heirs  at  law,  his  widow  and  three  children,  viz.:  James 
Wolford,  John  Wolford,  and  Mary  E.  Grayson.  The  widow 
of  Isaac  Wolford  died  intestate,  before  the  commencement 
of  this  suit,  leaving  her  daughter  Mary  as  her  only  heir  at 
law.  Mary  Grayson  also  died  before  the  commencement  of 
this  suit,  leaving  as  her  only  heirs  at  law  the  appellants 
herein,  Robert  Grayson,  her  husband,  and  four  children,  viz.: 
Amanda,  Robert,  Jr.,  Julia  A.,  and  Samuel  O.  Grayson.  On 
the  12th  day  of  May,  1884,  John  Wolford  conveyed  all  his 
interest  in  the  land  to  the  four  children  of  Mary  Grayson, 
above  named. 

The  appellees  claiming  title  under  Frederick  H.  C.  Hon- 
nens,  who  held  a  tax  deed  for  the  land  in  dispute,  executed 
by  the  auditor  of  Clark  county  on  May  23d,  1864,  have  cut 
and  removed  timber  from  the  land  of  the  value  of  one  thou* 
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sand  dollars ;  the  reasonable  value  of  the  rents  of  the  land 
while  occupied  by  the  appellees  is  one  hundred  dollars. 

Neither  Henry  Harrod,  Thomas  Welby  nor  James  H. 
Wolford,  under  whom  the  appellants  claim,  was  ever  in  the 
actual  possession  of  the  land  in  dispute. 

Upon  this  finding  of  facts  the  court  stated  as  a  conclusion 
of  law  that  the  appellants  were  not  entitled  to  recover. 

The  appellants  filed  a  motion  for  a  new  trial,  assigning  as 
reasons  therefor  that  the  above  finding  was  not  sustained  by 
the  evidence,  and  that  it  was  contrary  to  law.  The  motion 
was  overruled,  and  a  judgment  entered  in  favor  of  the  ap- 
pellees for  costs. 

The  only  question  discussed  by  counsel  relates  to  the  ac- 
tion of  the  court  in  overruling  the  motion  for  a'  new  trial. 

The  question  in  dispute  between  the  appellants  and  the 
appellees  is  as  to  whether  Henry  Harrod,  Thomas  Welby  or 
John  H.  Wolford  was  ever  in  the  actual  possession  of  the 
land  now  in  controversy.  It  is  not  claimed  by  the  appellants 
that  they  have  a  chain  of  title  from  the  government  to  John 
H.  Wolford,  through  whom  they  claim  by  descent,  but  their 
contention  is  that  they  have  proven  by  uncontradicted  tes- 
timony that  Wolford  had  actual  possession  of  the  land. 
•  The  land  in  dispute  seems  to  have  been  largely  wild,  un- 
cultivated land,  not  actually  occupied.  There  is  some  evi- 
dence tending  to  show  that  at  one  time  there  was  a  log  cabin 
upon  the  land,  but  such  cabin  was  either  removed  or  de- 
stroyed more  than  thirty  years  before  the  commencement  of 
this  suit. 

The  evidence  tends  to  show  that  John  H.  Wolford  at  one 
time  surveyed  the  land,  but  he  was  a  bachelor,  without  fam- 
ily, and  never  resided  upon  the  land.  There  is  some  evi- 
dence tending  to  show  that  he  at  one  time  sold  the  land  to 
one  Mooney,  but  the  evidence  is  conflicting  as  to  whether 
Mooney  ever  occupied  the  land.  Wolford  died  in  the  State 
of  Kentucky,  but  the  exact  date  of  his  death  is  left  in  much 
doubt. 
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Taking  all  the  evidence  together,  without  setting  it  out  in 
full,  we  are  unable  to  say  that  the  court  erred  in  arriving  at 
the  conclusion  that  none  of  the  parties  through  whom  the 
appellants  claim  had  actual  possession  of  the  land  sought  to 
be  recovered  in  this  action.  As  the  appellants  were  required 
to  recover  on  the  strength  of  their  own  title,  of  course  the 
burden  was  on  them  to  show  a  chain  of  title  from  the  Gov- 
ernment to  John  H.  Wolford,  or  to  show  that  John  H.  Wol- 
ford,  or  those  through  whom  he  made  his  title,  had  been  in 
the  actual  possession  of  the  land.  Considering  the  uncer- 
tainty, contradictory  and  confused  state  of  the  evidence  in 
the  cause,  the  court  may  have  properly  reached  the  conclu- 
sion that  the  appellants  had  not  satisfactorily  proven  posses* 
sion  in  their  ancestor. 

We  can  not  disturb  the  finding  on  the  evidence. 

Judgment  affirmed. 

Filed  Nov.  21,  1890. 


No.  14,327. 

Bryant  v.  Richardson  et  al. 

Pbacticb. — Opening  Judgment. — Filing  of  Answer. —  What  Deemed  Compli- 
ance with  Statute. — The  filing  of  an  answer  at  the  time  of  the  entry  of  the 
order  opening  a  judgment  is  a  sufficient  compliance  with  section  601, 
B.  S.  1881,  requiring  an  answer  to  be  filed  before  the  judgment  shall  be 
opened. 

Samk.— Additional  Paragraph  of  Answer.—  While  section  601,  B.  S.  1881, 
prorides  that  before  the  judgment  shall  be  opened  the  party  shall  file  a 
fall  answer,  he  is  not  required  to  file  ail  the  answers  he  desires  at  that 
time,  and  if  the  plaintiff  dismisses  a  paragraph  of  his  complaint,  it  is 
within  the  discretion  of  the  trial  court  to  allow  the  defendant  to  file 
an  additional  paragraph  of  answer. 

Mobtoaoe. — Foreclosure. — Pleading. — Filing  Copy  of  Release.— In  a  suit  to 
foreclose  a  mortgage  the  defendant  answered  that  he  bought  the  prem- 
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isee  for  a  valuable  consideration,  relying  upon  the  fact  that  the  mort- 
gage was  released  and  cancelled,  and  being  without  notice  or  knowledge 
that  the  mortgage  debt  was  not  paid,  or  that  the  release  and  cancella- 
tion were  procured  by  fraud,  or  without  consideration. 

Held,  that  the  release  was  not  Hie  foundation  of  the  pleading,  and  that  it 
was  not  necessary  to  file  with  the  paragraph  of  answer  a  copy  thereof. 

Same. — Release. — Real  Estate  Need  not  be  Described. — Surplusage. — In  enter- 
ing a  satisfaction  of  a  mortgage  on  the  margin  of  the  record,  as  pro- 
vided for  by  section  1090,  R.  S.  1881,  it  is  not  necessary  to  describe  the 
real  estate  in  the  release.  A  description  of  the  real  estate  in  such  re- 
lease may  be  treated  as  surplusage  when  the  release  is  sufficient  with- 
out it,  and  an  entry  properly  describing  or  referring  to  and  identifying 
the  particular  mortgage  will  operate  as  a  cancellation,  notwithstand- 
ing the  entry  may  contain  an  erroneous  description  of  the  land. 

Same. — Release  by  Xon-Resident  Trustee,  —  Validity  of. — The  release  of  a 
trust  deed,  or  mortgage,  by  the  trustee  named  therein,  a  non-resident, 
is  not  rendered  ineffectual  for  the  reason  that  the  appointment  of  such 
non-resident  trustee  may  have  been  invalid  under  section  2988,  R.  S. 
1881,  as  section  1091,  R.  S.  1881,  provides  that  a  mortgagee  may  cancel 
a  mortgage  by  an  agent,  and  the  statute  does  not  prohibit  the  appoint- 
ment of  a  non-resident  as  such  agent. 

Same. — Certificate  of  Acknowledgment. — Formal  Defect. — Where  a  certificate 
of  acknowledgment  is  presented  to  the  recorder,  who  accepts  it  and 
places  the  release  upon  record,  a  mere  informality  in  the  certificate  of 
acknowledgment,  such  as  the  omission  of  the  word  '*  acknowledge,"  will 
not  operate  to  render  it  ineffectual  as  a  release  of  the  mortgage. 

From  the  Lake  Circuit  Court. 

W.  C.  McMahan  and  F.  J.  Crawford,  for  appellant. 
T.  S.  Fancher,  for  appellees. 

Olds,  J. — This  is  an  action  by  the  appellant  against  the 
appellees  for  judgment  on  a  note,  and  for  the  foreclosure  of 
a  mortgage,  or  what  is  designated  a  deed  of  trust,  executed 
to  secure  the  note. 

There  were  two  paragraphs  of  the  complaint,  but  the  first 
was  dismissed  before  the  rendition  of  the  final  judgment  ap- 
pealed from. 

The  second  paragraph,  upon  which  the  case  was  finally 
tried,  alleged  that  the  appellee  Nellie  Chesbrough,  on  the 
13th  day  of  August,  1879,  by  her  promissory  note,  now 
overdue  and  unpaid,  promised  to  pay  to  the  order  of  her- 
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self  the  sum  of  $500,  at  Crown  Point,  Indiana,  five  years 
after  date,  with  interest  thereon  at  the  rate  of  eight  per  cent., 
and  endorsed  and  delivered  the  same  to  the  appellee  Adam 
Harshberger,  who  immediately  endorsed  and  delivered  the 
same  to  the  appellant,  Bryant,  who  loaned  $500  to  appellees 
W.  Henry  Williams  and  Mary  A.  Williams,  for  whose  ac- 
commodation said  note  was  given;  that  said  Harshberger 
guaranteed  the  payment  of  said  note  at  maturity ;  that  to 
sec.ure  the  payment  ol  said  note  appellees  W.  Henry  Will- 
iams and  Mary  A.  Williams,  his  wife,  for  whose  accommo- 
dation said  note  was  given,  and  for  other  good  and  valuable 
considerations,  on  the  day  of  the  date  of  the  note  duly  exe- 
cuted their  deed  of  trust,  or  mortgage,  to  the  appellee  L.  D. 
Terhune,  as  trustee,  in  which  said  Adam  Harshberger  was 
named  as  successor  in  trust  upon  certain  conditions  therein 
stated,  whereby  they  mortgaged  the  undivided  one-half  of 
certain  real  estate  situate  in  the  village  of  Clark,  in  the 
county  of  Lake,  and  State  of  Indiana,  and  which  deed  of 
trust,  or  mortgage,  was  afterwards,  on  the  29th  day  of  No- 
vember, 1879,  duly  recorded  in  the  recorder's  office  of  Lake 
county.  It  is  further  alleged  that  said  William  C.  B.  Rich- 
ardson was  the  owner  of  the  other  undivided  one-half  of 
said  property,  and  after  said  deed  of  trust  was  given  and  re- 
corded, with  notice  thereof,  he  purchased  the  undivided  one- 
half  included  in  said  mortgage.  Prayer  for  judgment  on 
the  note  and  foreclosure  of  the  deed  of  trust  as  a  mortgage. 
Copies  of  the  note  and  deed  of  trust  'were  filed  as  exhibits 
and  made  a  part  of  the  complaint. 

Prior  to  the  bringing  of  the  suit  there  had  been  a  cancel- 
lation of  the  mortgage  of  record  entered  by  said  Harsh- 
berger, and  the  first  paragraph  of  the  complaint  alleged  the 
fact  that  the  same  had  been  cancelled,  and  asked  to  have  the 
cancellation  set  aside,  and  for  a  foreclosure. 

Notice  having  been  given  by  publication  on  the  15th  day 
of  May,  1885,  judgment  was  rendered  for  the  appellant  upon 
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default,  order  of  sale  issued,  and  the  property  was  sold  on 
the  11th  day  of  July,  1885. 

On  the  20th  day  of  January,  1887,  William  C.  B.  Rich- 
ardson filed  a  petition  to  open  and  vacate  the  judgment,  which 
motion  was  afterwards  sustained,  and  the  judgment  was  set 
aside  and  vacated,  and  an  answer  filed  in  thvee  paragraphs, 
and  afterwards,  and  upon  the  trial  of  the  cause,  a  fourth  par- 
agraph was  filed. 

The  application  of  Richardson  to  open  the  judgment  and 
allow  him  to  defend  was  made  under  sections  600  and  601,  R. 
S.  1881. 

Objection  is  made  by  the  appellant  to  the  journal  proceed- 
ings and  entries.  The  record  shows  the  filing  of  the  answer 
in  three  paragraphs  at  the  time  of  the  entry  of  the  order 
opening  the  judgment. 

The  record  entry  is  as  follows :  "  It  is  therefore  ordered 
and  decreed  by  the  court  that  the  judgment  and  decree  here- 
tofore entered  at  the  April  term,  1885,  in  order-book  V, 
page  556,  be  vacated  and  held  for  naught,  and  that  a  new 
trial  be  granted,  and  the  defendant  files  answer  in  the  words 
and  figures  following,  to  wit,"  then  follows  the  answer. 

This,  it  is  contended,  is  not  a  compliance  with  section  * 
601,  supra,  for  the  reason  that  said  section  requires  the  an- 
swer to  be  filed  before  the  judgment  shall  be  opened.  There 
is  no  contention  but  that  the  statute  was  complied  with  in 
^very  particular  except  that  the  answers  were  filed  at  the 
time  of  making  the  o'rder.  Notice  had  been  given  as  re- 
quired by  the  section,  and  the  proper  petition  and  affidavit 
had  been  filed. 

The  object  of  requiring  an  answer  to  be  filed  is  to  prevent 
delay,  so  that  when  the  judgment  is  opened  an  answer  will 
be  on  file ;  that  if  a  party  has  the  judgment  rendered  in  his 
favor  set  aside,  he  shall  be  furnished  with  an  answer  at  once, 
without  being  required  to  take  a  rule,  and  there  is  a  substan- 
tial compliance  with  the  statute  in  this  case,  as  the  record 
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shows  that  at  the  same  time  the  court  made  the  order  open* 
ing  the  judgment,  the  appellee  filed  his  answer. 

The  order  opening  the  judgnlent  and  the  record  of  the 
filing  of  an  answer  are  entered  at  the  same  time,  as  one  en- 
try ;  indeed,  we  think  this  the  proper  practice,  to  show  the 
filing  of  the  answer  after  the  opening  of  the  judgment.  The 
filing  of  the  answer  is  one  step  in  making  a  defence,  and  the 
party  can  not  defend  until  the  judgment  is  opened.  The 
purpose  of  opening  the  judgment  is  to  allow  a  defence.  It 
would  no  doubt  he  proper  to  state  in  the  petition,  or  for  the 
record  to  show,  an  offer  to  file  the  answer,  but  a  filing  at  the 
time  of  the  entry  opening  the  judgment  is  a  sufficient  com- 
pliance with  the  statute. 

Upon  the  trial  of  the  cause  the  appellant  dismissed  the 
first  paragraph  of  his  complaint,  and  thereupon  the  appellee 
Richardson  asked  and  obtained  leave  of  court  to  file  an  ad- 
ditional fourth  paragraph  of  answer.  This  was  objected  to 
by  the  appellant,  and  exceptions  reserved,  and  it  is  insisted 
upon  as  error. 

It  is  contended  by  counsel  for  appellant  that  as  the  stat-r 
ute,  section  601,  supra,  provides  that  the  party  shall  file  a 
full  answer,  he  is  required  to  file  all  the  answers  he  de- 
sires at  that  time,  and  that  he  can  not  afterwards  file  an  ad- 
ditional paragraph.  We  can  not  agree  with  this  theory. 
Certainly  the  plaintiff  might  demur  to  an  answer,  and  if  sus- 
tained the  court  could  allow  an  amended  answer  filed.  After 
the  judgment  is  opened,  and  set  aside,  as  in  this  case,  and  an 
answer  filed,  the  cause  is  upon  the  docket  for  the  making  up 
of  issues,  and  trial,  as  in  other  cases;  and  when  the  appel- 
lant dismissed  his  first  paragraph  of  complaint  it  was  within 
the  discretion  of  the  trial  court  to  allow  the  defendant  to  file 
an  additional  paragraph  of  answer. 

The  next  alleged  error  discussed  is  the  overruling  of  ap- 
pellant's demurrer  to  the  fourth  paragraph  of  Richardson's 
answer. 

This  paragraph  of  answer  alleges  that  on  the  7th  day  of 
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April,  1880,  the  appellant,  by  his  agent,  one  Adam  Harsh- 
berger,  duly  released  and  cancelled  said  mortgage,  and  en- 
tered said  release  of  record/ on  the  margin  of  the  record  op- 
posite to  the  record  of  said  mortgage,  but  in  said  release  said 
mortgaged  premises  are  erroneously  and  mistakenly  described 
as  in  section  36,  when  in  truth  and  in  fact  it  is,  and  was,  in 
section  31,  and  said  release  so  executed  and  recorded  was  in- 
tended by  appellant  and  the  mortgagor  to  release  and  can- 
cel the  mortgage  in  controversy ;  and  that  on  the  3d  day  of 
July,  1880,  one  Brown  bought  said  real  estate  mentioned  in 
the  mortgage  of  the  mortgagor,  Williams,  and  on  the  8th 
day  of  July,  1880,  said  Brown  sold  and  conveyed  said  mort- 
gaged premises  to  one  Peterson,  who,  in  turn,  sold  and  con- 
veyed said  premises  to  defendant  Richardson  ;  that  both  Pe- 
terson and  Richardson  bought  said  premises  for  a  valuable 
consideration,  and  with  full  and  complete  reliance  upon  the 
fact  that  said  mortgage  was  released  and  cancelled,  and  with- 
out any  notice,  knowledge,  or  intimation  that  said  mortgage 
debt  was  not  paid,  or  that  said  release  and  cancellation  were 
procured  by  fraud,  or  without  consideration.  It  is  first  ob- 
jected that  this  paragraph  is  defective,  for  the  reason  that 
no  copy  of  the  release  is  filed  with  and  made  a  part  of  the 
paragraph  of  answer.  The  release  was  not  the  foundation 
of  the  pleading.  The  answer  seeks  to  plead  that  the  defend- 
ant was  a  purchaser  in  good  faith,  without  notice  of  the  ex- 
istence of  an  unpaid  mortgage.  It  is  further  contended  that 
the  answer  does  not  show  that  the  mortgage  was  released  of 
record,  by  reason  of  the  allegation  that  there  was  a  mistake 
in  the  description  of  the  land. 

Section  1090,  R.  S.  1881,  provides  that  "Every  mort- 
gagee of  lands  whose  mortgage  has  been  recorded,  hav- 
ing received  full  payment  of  the  sum  or  sums  of  money, 
therein  specified,  from  the  mortgagor,  shall,  at  the  request  of 
such  mortgagor,  enter  satisfaction  on  the  margin  or  other 
proper  place  in  the  record  of  such  mortgage,  which  shall 
operate  as  a  complete  release  and  discharge  thereof." 
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Section  1091  provides  for  the  release  by  certificate  of  the 
mortgagee  or  his  lawful  agent. 

It  is  not  necessary  in  entering  satisfaction  of  a  mortgage 
on  the  margin  of  the  record  on  the  page  wherein  a  mort- 
gage is  recorded  to  describe  the  real  estate.  It  is  not  con- 
templated that  the  real  estate  should  be  so  described  in  the 
release.  In  most  instances  if  it  were  necessary  to  include  a 
description,  an  entry  of  satisfaction  could  not  be  entered  on 
the  margin  of  the  record.  The  answer  under  consideration 
avers  that  the  appellant,  by  his  agent,  Adam  Harshberger, 
who  is  one  of  the  trustees  named  in  the  trust  deed,  "  duly 
released  and  cancelled  said  mortgage  and  entered  said  release 
of  record  on  the  margin  of  the  record  opposite  to  the  record 
of  said  mortgage."  This  is  a  distinct  averment  that  the 
mortgage  was  cancelled  of  record.  There  is  the  further  aver- 
ment that  in  the  body  of  the  release  there  was  an  entry  of 
the  description  of  the  real  estate  and  that  there  was  an 
error  in  the  description,  but  that  it  was  intended  by  appel- 
lant and  the  mortgagor  to  release  and  cancel  the  mortgage. 
We  think  the  averments,  when  construed  together,  are  to 
the  effect  that  there  was  an  entry  of  satisfaction  of  the  par- 
ticular mortgage,  but  that  there  was  included  in  the  entry  a 
description  of  real  estate  which  was  erroneous.  The  de- 
scription of  the  real  estate  being  unnecessary  to  the  validity 
of  a  release  and  satisfaction  of  a  mortgage,  a  description  of 
such  real  estate  in  such  release  may  be  treated  as  surplusage 
when  the  release  is  sufficient  without  it,  and  an  entry  prop- 
erly describing  or  referring  to  and  identifying  the  particular 
mortgage  would  operate  as  a  cancellation,  notwithstanding 
the  entry  might  contain  an  erroneous  description  of  the  real 
estate.  The  fair  construction  to  be  given  to  this  paragraph 
of  answer  is  that  the  mortgage  was  cancelled  though  the  can- 
cellation included  an  erroneous  description  of  land,  and  it  is 
sufficient  to  withstand  a  demurrer. 

The  next  question  presented  arises  upon  the  motion  for  a 
new  trial,  and  relates  to  the  introduction  in  evidence  of  the 
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release  of  the  mortgage,  or  trust  deed,  as  it  is  styled  in  the 
instrument  itself.  The  release  was  admitted  in  evidence 
over  the  objection  and  exceptions  of  the  appellant. 

As  we  have  stated,  section  1091,  R.  S.  1881,  authorizes 
the  entry  of  satisfaction  of  mortgages  by  a  certificate  duly 
acknowledged  by  the  mortgagee,  or  his  lawful  agent.  In 
this  case,  Harshberger  is  named  in  the  trust  deed,  which  is 
but  a  mortgage  (see  1  Jones  Mortgages,  section  62)  to  secure 
the  notes  described  in  it,  as  successor  to  Terhune,  and 
there  was  other  evidence  introduced  tending  to  show  that 
the  said  Harshberger  had  lawful  authority  to  release  the 
mortgage.  The  release  is  a  full  and  complete  release  by 
Harshberger  of  all  right  under  and  by  virtue  of  the  mort- 
gage, and  describes  it  as  "  a  certain  trust  deed,  bearing  date 
the  13th  day  of  August,  A.  D.  1879,  and  recorded  in  the  re- 
corder's office  of  Lake  county,  in  the  State  of  Indiana,  in 
book  10  of  records,  page  469,"  etc.,  "  to  the  premises  therein 
described,  as  follows,  to  wit :  an  undivided  one-half  interest 
in  the  property  known  as  the  Audobon  Hotel,  at  Clark,  sit- 
uate in  section  36,  town. 37,  range  9  west,"  and  is  signed  by 
"  A.  Harshberger,  successor  in  trust,"  and  is  acknowledged 
by  him  before  a  notary  public;  and  it  is  recorded  on  the 
margin  of  pages  469  and  470  of  mortgage  record  10  of 
said  Lake  county. 

The  trust  deed  sued  on,  and  introduced  in  evidence,  was 
recorded  on  pp.  469,  470  and  471  of  mortgage  record  10  of 
said  Lake  county,  and  is  dated  August  13th,  1879,  and  refers 
to  the  real  estate  as  "  the  following  described  lands  and 
premises  situate  in  the  village  of  Clark,  county  of  Lake  and 
State  of  Indiana,  to  wit :  an  undivided  one-half  interest,  as 
by  record  title  shown,  in  said  first  party  in  the  hotel  property, 
situate  at  Clark,  Lake  connty,  Indiana,  known  as  the 
Audobon  Hotel,  with  twelve  (12)  acres,  more  or  less,  of 
ground,  less  five  acres."  Then  follows  a  more  particular 
description  of  the  real  estate. 

There  was  such  a  description  and   identification  of  the 
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mortgage  in  the  release  entered  that  it  is  shown  to  be  a 
release  of  the  identical  mortgage  sued  upon  notwithstanding 
the  error  in  the  description. 

It  is  further  contended  that  said  release  is  invalid,  for  the 
reason  that  it  is  shown  that  the  said  Harshberger  was  at  the 
time  a  non-resident  of  the  State  of  Indiana,  and  that  by  see* 
tion  2988,  R.  S.  1881,  it  is  made  unlawful  to  name  or  ap- 
point any  person  trustee  in  a  deed  or  mortgage  who  is  not  at 
the  time  a  resident  of  this  State,  and  if  after  the  appoint- 
ment of  any  resident  of  this  State  as  trustee,  he  shall  remove 
from  this  State,  then  his  rights  and  powers  as  such  trustee 
shall  cease,  and  the  proper  court  shall  appoint  his  successor. 
It  is  shown  by  the  mortgage  that  both  Terhune  and  Harsh- 
berger were,  at  the  time  of  their  appointment,  nou-residents 
of  this  State,  and  were  residents  of  Cook  county,  Illinois. 

If  it  be  conceded  that  the  portion  of  this  statute  which 
applies  to  natural  persons,  and  seeks  to  prohibit  them  from 
naming  a  person  who  is  a  non-resident  of  the  State  to  act  as 
trustee  for  them,  is  valid,  which  may  well  be  doubted,  yet 
the  appellant  accepted  the  trust  deed,  showing  the  principal 
trustee  named  therein  and  his  successor  to  be  non-residents 
of  the  State  of  Indiana.  The  trustees  named  were  trustees 
de  facto.  Though  their  appointments  may  have  been  invalid 
in  law,  yet  they  were  named  in  the  agreement  of  the  parties  to 
the  instrument,  and  while  they  permitted  this  agreement  to 
stand,  they  would  be  bound  by  their  acts.  Unless  the  appel- 
lant, the  cestui  que  trust,  took  steps  for  their  removal,  he 
would  be  bound  by  their  acts.  But  if  we  are  mistaken  in 
this,  our  statute,  section  1091,  supra,  provides  that  a  mort- 
gage may  be  cancelled  by  the  lawful  agent  of  the  mortgagee 
acknowledging  a  certificate  of  release.  The  deed  of  trust 
constituted  a  contract  between  the  parties  to  it,  by  which  the 
trustees  named  therein  were  the  authorized  agents  to  cancel 
the  deed,  the  security  for  the  debt.  If  they  did  not  have 
all  the  power  of  trustees,  by  reason  of  being  non-residents 
of  the  State,  for  the  reason  that  the  parties  could  not  name 
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a  non-resident  trustee,  there  is  nothing  in  the  statute  pro- 
hibiting a  party  from  appointing  a  non-resident  of  the  State 
as  agent  to  cancel  a  mortgage ;  on  the  contrary,  the  statute 
expressly  provides  that  a  mortgagee  may  cancel  a  mortgage 
by  an  agent,  and  the  instrument  in  question  is  valid  at  least 
to  the  extent  of  creating  an  agency  for  that  purpose ;  indeed, 
he  may  have  been  shown  to  have  been  the  agent  of  the  mort- 
gagee or  assignee  of  the  mortgage  by  evidence  other  than 
the  instrument  itself,  and  there  was  evidence  introduced 
which  tended  to  prove  such  agency. 

There  is  another  objection  urged  as  to  the  validity  of  the 
release  on  account  of  the  informality  of  the  certificate  of 
acknowledgment  of  the  officer,  by  which  the  word  "acknowl- 
edge "  is  omitted. 

Acknowledgments  are  for  the  purpose  of  entitling  the  in- 
strument to  record,  and  it  is  said  by  this  court,  in  the  case 
of  Westhafer  v.  Patterson,  120  Ind.  459,  that  "Ordinarily 
only  subsequent  purchasers  for  value  can  take  advantage  of 
the  omission  of  words  of  identification,  or  other  formal  de- 
fects in  the  certificate  of  acknowledgment."  See  Brvwn  v. 
Corbin,  121  Ind.  455. 

The  certificate  of  acknowledgment  was  presented  to  the 
recorder,  and  he  accepted  it  and  placed  the  release  upon 
record,  and  no  mere  informality  or  omission  will  operate  to 
render  it  ineffectual  as  a  release  of  the  mortgage.  There 
was  no  error  in  admitting  the  release  in  evidence. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  21, 1890. 
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No.  14,469. 

Voss  v.  Lewis. 

Principal  and  Surety. — Contribution. — Action  to  Enforce* — Impeachment 
of  Judgment  in  Former  Action.  —  Pleading. —  Demurrer. — A  surety  on  a 
promissory  note,  who  had  paid  a  judgment  thereon,  recovered  against 
all  the  parties,  sued  a  co-surety  for  contribution.  The  complaint, 
among  other  things,  alleged  matters  concerning  the  liability  of  the  par- 
ties to  each  other.  It  was  demurred  to  on  the  ground  that  it  undertook 
to  impeach  the  judgment  in  the  action  on  the  note. 

Held,  that  the  demurrer  was  properly  overruled,  as  it  did  not  appear  upon 
the  face  of  the  complaint  that  the  relation  which  the  defendants  in  that 
judgment  stood  to  each  other  was  settled  in  that  action. 

Same. — Parties. — Non-Resident  Co-Surety. — Liability  of  Co-Sureties  to  Each 
Other. — A  co-surety  who  is  a  non-resident  is  not  a  necessary  party  de- 
fendant to  an  action  for  contribution.  The  liability  of  co-sureties  to 
each  other  is  not  joint,  but  several. 

SAME. — Evidence. — Signing  Firm  Name  by  Mistake. —  What  Surety  May  Show, 
—Where,  through  force  of  habit,  the  surety  signed  to  a  note  the  name 
of  the  firm  of  which  he  was  a  member,  instead  of  his  individual  name, 
it  was  competent  for  him,  in  an  action  for  contribution,  to  prove  that 
he  signed  the  note  intending  to  bind  himself  alone,  and  that  the  firm 
was  not  bound  by  such  signing.  The  other  members  of  the  firm  were 
not  necessary  parties,  as  the  amount  to  be  contributed  by  the  co-surety 
was  the  same  whether  the  firm  or  the  individual  member  was  liable. 

Same. — Cross-Bill — Failure  to  Issue  Process  Upon.— Effect  of. — In  an  actionV 
on  a  note  against  the  principals  and  sureties,  one  of  the  defendants,  by 
an  attorney  representing  all  the  defendants,  filed  a  cross-bill  against 
the  plaintiffs,  and  against  his  co-defendants,  alleging  that  he  was  surety 
for  all  his  co-defendants.  No  process  was  ever  issued  on  the  cross-bill, 
nor  did  the  attorney  filing  it  appear  for  the  defendants  thereto. 

Held,  that  the  attempted  adjudication  of  the  question  of  suretyship  upon 
the  cross-bill  having  been  made  without  the  issuing  and  service  of  pro- 
cess thereon,  and  without  the  appearance  of  the  defendants  named 
therein,  was  void ;  and  that,  therefore,  another  defendant,  who  had  paid 
the  judgment,  was  not  estopped  by  the  record  from  proving  in  an  ac- 
tion for  contribution  against  the  defendant  filing  the  cross-bill  the  rela- 
tions sustained  by  him  and  such  defendant  to  the  note.  Lewis  v.  Borto-  j 
fkld\  75  Ind.  390,  distinguished.  ^ 

From  the  Benton  Circuit  Court. 

J.  W.  Cole,  for  appellant. 
XT.  Z.  Wiley,  for  appellee. 
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Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  for  contribution.  The  complaint  consists  of 
two  paragraphs.  The  first  alleges  that  at  a  date  named  the 
appellee  became  a  co-surety  with  the  appellant  on  a  prom- 
issory note,  described,  payable  to  Gaar,  Scott  &  Co.,  upon 
which  note  John  W.  Cole  and  George  W.  Johnson  were 
principals ;  that  said  principals  failed  to  pay  said  note  and 
that  the  same  was  reduced  to  judgment  against  all  the  par- 
ties thereto,  in  the  Benton  Circuit  Court,  on  the  8th  day  of 
February,  1887;  that  one  Mallory,  who  was  also  a  surety 
on  said  note,  was  a  non-resident  of  the  State  of  Indiana ; 
that  upon  execution  issued  on  said  judgment,  the  appellee 
was  compelled  to  and  did  pay  the  whole  of  said  judgment, 
amounting  to  the  sum  of  $546.30. 

The  second  paragraph  is  the  same  as  the  first,  with  the 
additional  allegations  that  during  the  year  1885,  and  for  two 
years  thereafter,  the  appellee  was  engaged  in  buying,  selling 
and  shipping  grain,  in  the  town  of  Ambia,  in  Benton  county, 
Indiana,  and  that  one  Isaac  W.  Lewis  was  his  partner,  the 
firm  name  being  T.  J.  Lewis  &  Co. ;  that  in  addition  to  said 
business,  appellee  was  engaged  in  the  sale  of  agricultural 
implements  and  machinery ;  that  in  the  month  of  July,  1885, 
he  sold  to  John  W.  Cole  and  George  W.  Johnson  one  Gaar, 
Scott  &  Co.  engine  for  the  sum  of  $1,500;  that  said  Cole 
and  Johnson  executed  their  notes  for  said  machine,  with  the 
appellant,  Voss,  and  one  Mallory  as  sureties  thereon ;  that 
said  Gaar,  Scott  &  Co.  refused  to  accept  said  notes  unless 
appellee  would  also  sign  the  same  as  surety ;  that  for  the 
purpose  of  accomplishing  said  sale  he  did  sign  said  notes 
as  surety ;  that  from  force  of  habit,  in  signing  the  firm  name 
of  T.  J.  Lewis  &  Co.,  when  he  signed  said  notes  he  signed 
the  same  "  T.  J.  Lewis  &  Co.,"  instead  of  signing  his  indi- 
vidual name,  but  that  in  fact  the  said  Isaac  W.  Lewis  was 
not  a  surety  on  said  note. 

The  court  overruled  a  demurrer  to  each  paragraph  of  this 
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complaint,  whereupon  the  appellant  filed  an  answer  in  two 
paragraphs. 

The  first  paragraph  is  a  general  denial,  and  the  second 
paragraph  avers  that  in  the  action  of  Gaar,  Scott  &  Co. 
against  the  appellant  and  the  appellee,  and  the  other  parties 
defendant  in  said  action,  the  appellant  filed  his  cross-bill, 
alleging  that  he  was  surety. for  all  said  defendants,  to  which 
they  waived  the  issuing  and  service  of  process;  that,  on  the 
trial  of  said  cause  it  was  found  and  adjudged  by  the  Benton 
Circuit  Court  that  the  appellant  was  surety  for  the  appellee, 
and  the  other  parties  defendants  to  said  judgment. 

The  appellee  replied  to  the  second  paragraph  of  this  an- 
swer by  a  general  denial. 

A  trial  by  the  court  resulted  in  a  finding  and  judgment  for 
the  appellee,  from  which  this  appeal  is  prosecuted. 

The  assignment  of  error  calls  in  question  the  sufficiency 
of  each  paragraph  of  the  complaint,  and,  also,  the  propriety 
of  the  ruling  of  the  court  in  overruling  the  motion  for  a 
new  trial. 

Two  objections  are  urged  to  the  complaint : 

First  That  it  undertakes  to  impeach  the  judgment  ren- 
dered in  favor  of  Gaar,  Scott  &  Co.  against  the  appellant 
and  the  appellee,  and  the  other  parties  thereto ;  and, 

Second.  That  there  is  a  defect  of  parties  defendant,  in 
that  Isaac  W.  Lewis  and  Charles  Mallory  should  have  been 
made  parties  defendant. 

We  do  not  think  the  complaint  seeks  to  impeach  the  Gaar, 
Scott  &  Co.  judgment.  It  does  not  appear  upon  the  face  of 
the  complaint  that  the  relation  which  the  defendants  in  that 
judgment  stood  to  each  other  was  settled  in  that  action. 

If  such  relation  was  not  litigated  and  settled,  by  proper 
issues  tendered  for  that  purpose,  it  still  remained  for  set- 
tlement ;  and  it  was  not  an  impeachment  of  the  judgment 
to  allege  and  settle  in  this  action  the  question  of  suretyship, 
or  any  other  question  affecting  the  liability  of  the  parties  to 
each  other. 
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Nor  do  we  think  it  was  necessary  that  Mallory  and  Isaac 
W.  Lewis  should  have  been  made  parties  defendant.  It  is 
shown  by  the  complaint  that  Mallory  was  a  non-resident  of 
the  State,  and  if  he  had  been  made  a  party  the  presumption 
is  that  he  could  not  have  been  served  with  process,  as  he  was 
not  within  the  jurisdiction  of  the  court.  Furthermore,  the 
liability  of  co-sureties  to  each  other  is  not  joint,  but  several. 

Had  Mallory  been  before  the  court  no  joint  judgment 
could  have  been  rendered  against  him  and  the  appellant,  but 
the  judgment  would  have  been  a  several  judgment  against 
each. 

It  was  immaterial  to  the  appellant  whether  the  appellee, 
alone,  was  his  co-surety,  or  whether  it  was  the  firm  of  T.  J. 
Lewis  &  Co.  The  fact  that  T.  J.  Lewis  &  Co.  was  his  co- 
surety, if  such  was  the  fact,  did  not  lessen  his  liability. 

The  amount  to  be  contributed  by  the  appellant  was  the 
same  whether  the  appellee  alone  was  liable  on  the  Gaar,  Scott 
&  Co.  note,  or  whether  the  firm  of  T.  J.  Lewis  &  Co.  was  lia- 
ble.  But  we  think  it  was  competent  for  the  appellee  to  aver 
and  prove  that  he  signed  the  note  "  T.  J.  Lewis  &  Co.,"  in- 
tending thereby  to  bind  himself  alone,  and  that  the  firm  of 
T.  J.  Lewis  &  Co.  was  not  bound  by  such  signing.  The  firm 
of  T.  J.  Lewis  &  Co.  paid  no  part  of  the  Gaar,  Scott  &  Co. 
judgment,  and  if  it  was  never  liable  thereon  it  had  no  inter- 
est in  the  question  of  contribution  between  those  who  were 
liable. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 

No  question  is  made  in  the  case  as  to  the  actual  fact  that 
the  appellant  and  the  appellee  were  both  sureties  on  the  note 
executed  to  Gaar,  Scott  &  Co.  The  question,  therefore,  as 
to  whether  the  finding  and  judgment  of  the  court  are  sus- 
tained by  the  evidence  must,  of  necessity,  depend  largely 
upon  the  record  made  in  the  case  of  Gaar,  Scott  &  Co.  against 
the  parties  to  this  suit,  resulting  in  the  judgment  paid  by  the 
appellee.     It  appears  by  that  record  that  on  the  4th  day  of 
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February,  1886,  the  appellant  filed  a  cross-bill  against  the 
plaintiffs  in  that  case,  and  against  his  co-defendants,  in  which 
he  alleged  that  he  was  surety  for  all  his  co-defendants.  On 
the  same  day  all  the  defendants  in  that  action  filed  a  joint 
answer  to  the  complaint,  consisting  of  three  paragraphs.  At 
the  same  time  a  rule  was  entered  against  the  plaintiff  to  re- 
ply to  said  answer  on  the  5th  day  of  February,  and  against 
the  other  defendants  to  answer  said  cross-bill  on  the  7th  day 
of  the  same  month.  No  further  entries  were  made  in  rela- 
tion to  the  cross-bill  until  the  final  hearing  of  the  cause,  when 
a  finding  and  decree  were  entered  declaring  the  appellant 
surety  for  his  co-defendants.  The  cross-bill  seems  to  have 
been  filed  by  the  attorney  who  represented  all  the  defend- 
ants. 

The  question  as  to  whether  the  co-defendants  of  the  ap- 
pellant entered  an  appearance  to  this  cross-bill  must  be  tried 
and  determined  by  the  record  in  the  cause  in  which  it  was 
filed.  McCormack  v.  First  Natyl  Bank,  etc.,  53  Ind.  466; 
Rhoades  v.  Delaney,  50  Ind.  468. 

It  does  not  appear  by  the  record  before  us  that  the  appel- 
lee in  this  case  ever  appeared  to  the  cross-bill  in  the  case  of 
Gaar,  Scott  &  Co.  against  him  and  the  appellant. 

As  we  understand  the  brief  of  counsel  for  the  appellant, 
it  is  not  claimed  that  any  process  was  ever  issued  upon  the 
cross-bill,  but  the  contention  is  that  as  the  parties  thereto 
were  in  court,  appearing  and  answering  in  the  original  case, 
they  were  bound  to  take  notice  of  the  filing  of  the  cross-bill. 
In  support  of  his  contention  the  appellant  relies  upon  the 
case  of  Lewis  v.  Bortsfield,  75  Ind.  390. 

That  was  a  partition  suit,  brought  by  Bortsfield,  in  which 
he  alleged  in  his  petition  that  he  and  Susannah  Goings  were 
each  the  owners  of  the  undivided  one-seventh  part  of  the 
land  described  therein,  and  that  Lewis  was  the  owner  of  the 
undivided  five-sevenths  thereof.  Susannah  Goings  filed  a 
cross-bill,  in  which  she  alleged  that  she  was  the  owner  of  an 
undivided  one-seventh  of  the  land,  and  prayed  that  her  in- 
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terest  be  set  off  to  her  in  severalty.  On  appeal  to  this  court 
it  was  objected  by  Lewis  that  he  did  not  appear  to  said  cross- 
bill, and  that  no  process  was  issued  thereon.  It  was  held  that 
as  he  had  fully  appeared  to  the  action  he  was  bound  to  take 
notice  of  the  filing  of  the  cross-bill,  and  his  objections  were 
overruled.  The  object  to  be  attained  in  a  partition  suit  is  to 
ascertain  the  interest  of  the  respective  owners  of  the  land, 
and  make  a  division  according  to  such  interest.  When,  there- 
fore, the  parties  interested  are  brought  before  the  court,  they 
must  take  notice  of  all  steps  taken  in  the  cause  which  have 
for  their  object  the  attainment  of  the  end  sought  by  the  pe- 
tition. The  cross- bill  of  Susannah  Goings  introduced  no  new 
element  into  the  cause  in  which  it  was  filed.  Its  allegations 
in  relation  to  her  interest  were  a  mere  repetition  of  the  alle- 
gations contained  in  the  original  petition,  and  the  only  thing 
sought  to  be  accomplished  thereby  was  a  partition  to  herself 
of  her  interest  in  the  land  without  the  expense  attending  an- 
other partition  suit.  For  these  reasons  it  was  properly  held 
that  all  the  parties  to  the  suit  were  bound  to  take  notice  of 
the  filing  of  her  application,  to  have  set  off  to  her,  in  that 
suit,  the  interest  which  it  was  alleged  in  the  petition  belonged 
to  her. 

A  case  like  this  is  readily  distinguishable  from  a  case  like 
the  one  at  bar,  where  an  entirely  new  element  is  introduced, 
having  no  reference  to  the  controversy  growing  out  of  the 
matters  alleged  in  the  complaint.  The  general  rule  is  that  in 
a  cross-bill  such  as  the  one  now  before  us,  the  defendants 
thereto  must  be  brought  into  court  by  process,  unless  they 
voluntarily  appear.  Fletcher  v.  Holmes,  25  Ind.  458 ;  Joyce 
v.  Whitney,  57  Ind.  550 ;  Anderson  v.  Wilson,  100  Ind.  402 ; 
Swift  v.  Brumfield,  76  Ind.  472 ;  Baldwin  v.  Webster,  68  Ind. 
133 ;  Jenkins  v.  Newman,  122  Ind.  99. 

As  to  whether  the  general  rule  is  stated  too  strongly  in 
the  case  of  Lewis  v.  Bortsfield,  supra,  we  need  not  stop  to 
inquire  in  this  case,  for  the  reason  that  here  the  cross-bill 
was  filed  by  the  attorney  representing  all  the  defendants. 
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As  he  could  not  represent  both  parties  to  the  cross-bill,  as 
to  that  pleading,  it  must  be  held  that  the  defendants  thereto 
were  not  represented  in  court.  As  to  whether  the  judgment 
would  have  been  void  or  merely  voidable,  had  the  attorney 
filing  the  cross-bill  appeared  for  the  defendants  thereto  we 
need  not  decide,  as  it  is  not  pretended  that  he  represented 
them  as  to  the  matters  therein  involved.  The  attorney,  with 
the  information  then  in  his  possession,  no  doubt  supposed 
he  was  acting  in  a  matter  about  which  there  was  no  contro- 
versy ;  but  however  this  may  be,  it  would  seem  clear  that 
he  did  not  so  act  as  to  bind  the  defendants  to  such  cross-bill. 
Id  the  case  of  Gaar,  Scott  &  Co.  against  the  parties  to  this 
suit,  the  attempted  adjudication  of  the  question  of  surety- 
ship, upon  the  cross-bill  of  the  appellant,  having  been  made 
without  the  issuing  and  service  of  process  thereon,  and  with- 
out the  appearance  of  the  defendants  named  therein,  is  void. 
Such  being  the  case  the  record  did  not  estop  the  appellee 
from  proving,  in  this  case,  the  relations  sustained  by  him 
and  the  appellant  to  the  note  exeouted  by  them  to  Gaar, 
Scott  &  Co.  The  finding  and  judgment  of  the  circuit  court 
are  sustained  by  the  evidence. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  20,*  1890. 
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Judgment. — Against  Sureties. — Confession  of. — Duress. — Threats  made  by 
an  agent  to  the  sureties  on  bonds  executed  to  his  principal,  the  condi- 
tion of  which  had  been  broken,  that  unless  they  executed  a  power  of 
attorney,  authorizing  an  attorney  to  confess  judgment,  he  and  his  prin- 
cipal would  pursue  the  bonds  to  judgment,  with  attorney's  fees,  do  not 
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constitute  duress,  and  a  judgment  confessed  in  virtue  of  the  power  of 
attorney  so  obtained  will  not  be  annulled. 
Same. — Equitable  Belief. —  When  Plaintiff  not  Entitled  to.— One  who  seeks 
equitable  relief  from  a  judgment  alleged  to  have  been  improperly  ren- 
dered, but  who  does  not  show  that  he  has  paid  the  amount  for  which  it 
is  conceded  he  was  liable,  or  that  he  had  a  good  defence,  or  was  prejudiced 
because  of  the  manner  in  which  the  judgment  was  rendered,  will  not  be 
afforded  such  relief. 

From  the  Vigo  Superior  Court. 

L.  D.  ThomaSy  S.  C.  Stimson  and  JR.  B.  Stimson,  for  ap- 
pellants. 

G.  W.  Faris  and  S.  R.  Hamilly  for  appellees. 

Berkshire,  C.  J. — This  was  an  action  by  the  appellees 
against  the  appellants  to  annul  a  judgment  which  the  ma- 
chine company  had  obtained  against  the  appellees  and  as- 
signed to  the  appellant  Wilson.  Originally  the  complaint 
was  in  two  paragraphs,  to  both  of  which  the  court  sustained 
demurrers,  and  thereafter  the  second  paragraph  was  amended. 
To  the  amended  second  paragraph  the  appellants  filed  a  de- 
murrer, which  demurrer  was  overruled  and  an  exception 
reserved.  The  cause  was  afterwards  put  at  issue  and  tried, 
and  a  finding  made  by  the  court  for  the  appellees. 

The  appellants  filed  their  motion  for  a  new  trial  and  the 
court  overruling  the  same,  they  reserved  an  exception  and  a 
judgment  followed  for  the  appellees. 

The  appellants  assign  several  errors,  but  two  of  which  we 
need  consider.  These  bring  in  question  the  ruling  of  the 
court  overruling  the  demurrer  to  the  complaint,  and  its 
ruling  overruling  the  motion  for  a  new  trial. 

The  theory  of  the  complaint  is  duress  and  fraud. 

The  appellees  as  sureties,  and  Samuel  R.  Sargent  and 
William  P.  Bennett  as  principals,  joined  in  the  execution 
of  a  bond  to  the  appellant  machine  company ;  the  penalty 
named  in  the  bond  being  $1,000.  This  bond  was  executed 
November  2d,  1881. 

On  the  17th  day  of  February,  1881,  the  same  named  prin- 
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cipals,  together  with  Solomon  Tucker,  Silas  Foulke  and  oth- 
ers as  sureties,  executed  a  bond  to  the  said  company,  the 
penalty  therein  named  being  $3,000.  Afterwards  and  on 
the  24th  day  of  March,  1883,  the  conditions  of  said  bonds 
having  been  broken,  at  the  instance  of  the  agent  of  the  ap- 
pellant machine  company,  Sargent,  Bennett,  Tucker,  Foulke 
and  the  appellees  came  together  at  the  office  of  such  agent, 
in  the  city  of  Terre  Haute,  and  executed  a  power  of  attor- 
ney authorizing  one  of  the  attorneys  at  law  named  therein 
to  go  into  said  superior  court  and  confess  a  judgment  against 
them  according  to  the  terms  and  conditions  of  said  bonds, 
in  the  sum  of  $3,025.  And  as  an  impeachment  of  the 
validity  of  said  power  of  attorney  it  is  alleged  "  That  on 
said  day  at  said  office,  and  in  the  night  time,  said  Allen, 
agent  as  aforesaid,  threatened  these  plaintiffs  in  various  ways, 
and  then  and  there  said  unto  them  that  unless  they  executed 
a  power  of  attorney  authorizing  some  attorney  to  confess  a 
judgment  against  them  that  he  and  said  defendant,  Wilson 
Sewing  Machine  Company,  would  pursue  said  bonds  to  judg- 
ment and  would  recover  three  hundred  dollars  attorney's 
fees  against  them,  and  would  pursue  them  to  insolvency, 
but  if  they  would  so  execute  a  power  of  attorney  said  plain- 
tiff would  see  that  judgment  would  be  taken  against  them 
in  accordance  with  the  terms  and  conditions  of  said  bonds." 
It  is  then  alleged  that  the  appellees  were  inexperienced  in 
business  affairs  and  relied  upon  the  representations  and 
statements  made  to  them. 

It  is  so  clear  that  the  averments  (all  of  which  we  have 
given  tending  in  that  direction)  do  not  make  a  case  of  duress 
that  we  do  not  feel  justified  in  stopping  to  consider  the  ques- 
tion as  to  what  is,  and  what  is  not,  duress  sufficient  to  annul 
a  transaction  tainted  therewith. 

The  agent  simply  threatened  to  enforce  the  legal  rights  of 
the  principal  against  the  appellees  if  they  did  not  accede  to 
his  proposition ;  to  do  what  his  obligation  to  his  principal 
required  him  to  do. 
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The  attorneys  named  in  the  cognovit,  either  of  whom  was 
authorized  to  confess  judgment,  are  Leslie  D.  Thomas  and 
William  Eggleston. 

It  is  alleged  in  the  complaint  that  Leslie  D.  Thomas  exe- 
cuted the  power  and  confessed  the  judgment,  and  that  at  the 
time  the  power  of  attorney  was  executed  and  the  judgment 
confessed  he  was  the  attorney  of  the  Wilson  Sewing  Machine 
Company. 

But  it  does  not  appear  that  this  fact  was  not  well  known 
to  the  appellees  at  the  time  they  executed  the  cognovit. 

It  is  further  averred  that  Thomas,-  as  the  attorney  for  the 
appellee,  in  violation  of  the  terms  and  conditions  of  the 
bonds  upon  which  the  liability  rested,  and  of  the  terms  and 
conditions  of  the  power  of  attorney,  confessed  judgment  for 
a  sum  in  gross — that  is  $3,025 — against  all  the  parties  to  the 
power  of  attorney,  and  prepared  a  decree  waiving  valuation 
and  appraisement  laws  in  the  collecticfti  of  the  judgment,  and 
fixing  the  rate  of  interest  which  the  judgment  should  draw 
at  eight  per  cent. ;  and  that  the  entry  further  recites  that 
Eggleston  executed  the  power  and  confessed  the  judgment. 

We  are  at  a  loss  to  understand  how  the  appellants  are 
prejudiced  because  Thomas,  and  not  Eggleston,  executed  the 
power  conferred. 

The  terms  and  conditions  of  the  power  of  attorney  are 
not  stated,  and  hence  we  can  not  say  that  its  terms  and  con- 
ditions were  violated. 

The  averments  made  are  but  the  pleader's  conclusions, 
drawn  from  the  instrument,  and  can  not  be  regarded  by  us. 
But,  passing  by  all  other  questions,  the  appellees  invoke  the 
power  of  a  court  of  equity,  and  in  view  of  the  well  known 
maxim  "  That  he  who  asks  equity  must  do  equity,"  the  ap- 
pellees are  not  entitled  to  relief. 

The  complaint  discloses  a  liability  equal  to  the  amount 
named  in  the  bond,  $1,000.  One  of  the  grounds  of  complaint 
is  that  judgment  was  rendered  against  them  jointly  with 
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Tucker  and  Foulke  for  $3,025,  when  it  should  have  been 
rendered  against  them  alone,  and  only  for  $1,000. 

The  appellees  do  not  show  that  they  have  paid  the  amount 
for  which  it  is  conceded  they  were  liable,  nor  do  they  make 
any  offer  to  pay  it.  They  allege  that  they  have  a  good  de- 
fence, but  do  not  state  what  it  is.  This  general  averment 
can  not  be  regarded  in  the  face  of  the  other  averments  in 
the  complaint.  But  the  complaint  does  not  inform  us  wherein 
the  appellees  were  prejudiced  because  of  the  manner  in  which 
the  judgment  was  rendered,  and  for  this  reason  makes  no 
case  for  equitable  relief. 

If  Tucker  and  Foulke  were  good  for  their  proportion  of 
the  liability,  and  have  since  paid  it,  it  is  immaterial  to  the 
appellees  that  the  judgment  was  not  rendered  against  them 
for  the  amount  resting  on  their  bond,  and  against  Tucker  and 
Foulke  for  the  remainder. 

Such  a  state  of  facts  would  not  be  inconsistent  with  the 
averments  in  the  complaint.     The  evidence  is  in  the  record. 

In  yiew  of  the  conclusion  which  we  have  indicated,  the 
construction  to  be  placed  upon  the  power  of  attorney  as  to 
the  form  of  the  judgment  contemplated  is  not  necessarily  in- 
volved, and  hence  we  have  not  considered  it  critically.  We 
may  say,  however,  that  we  do  not  regard  the  position  as- 
sumed by  the  appellees  as  free  from  doubt. 

We  find,  upon  an  examination  of  the  cognovit,  that  it  ex- 
pressly provides  for  a  judgment  drawing  eight  per  cent,  in- 
terest, and  that  it  was  entirely  proper  to  render  judgment 
without  relief  except  as  to  the  sum  of  $58,  balance  due  on 
an  open  account,  which  entered  into  the  judgment.  This 
amount  of  the  judgment  was  entirely  remitted  before  the 
judgment  appealed  from  was  rendered. 

The  evidence  shows  the  appellees'  liability  on  the  bond 
executed  by  them,  and  that  Tucker  and  Foulke  had  fully 
paid  the  amount  due  from  them.  At  least  the  judgment 
had,  as  to  them,  been  fully  satisfied  to  the  extent  of  their 
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liability.  Neither  the  complaint  nor  the  evidence  makes  a 
case  entitling  the  appellees  to  equitable  relief. 

The  court  erred  in  overruling  the  motion  for  a  new  trial 
and  in  overruling  the  demurrer  to  the  complaint. 

The  judgment  should  be  reversed,  with  directions  to  grant 
a  new  trial,  and  to  sustain  the  demurrer  to  the  complaint. 

Judgment  reversed,  with  costs. 

Coffey,  J.,  did  not  sit  in  this  case. 
Filed  Nov.  22, 1890. 
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Fleener  et  al.  v.  Claman,  Treasurer. 

Free  Gravel  Bo  ad. — County  Commissioners. — Special  Session. — The  board 
of  county  commissioners  has  power  to  act  in  the  matter  of  establishing 
free  turnpike  roads  at  a  special  session. 

Same. — Appeal  from  Board  of  Commissioners. —  Vacation  of  Order. — An  appeal 
to  the  circuit  court  from  an  order  of  the  board  of  commissioners  estab- 
lishing a  free  turnpike  road  vacates  the  order  of  the  board  as  to  the 
parties  appealing,  but  as  to  those  who  do  not  appeal  it  remains  in  full 
force. 

From  the  Monroe  Circuit  Court. 

J.  R.  East,  W.  H.  East,  R.  W.  Miers  and  E.  Cbrr,  for  ap- 
pellants. 

J.  W.  Buakirk  and  P.  K.  Buskirk,  for  appellee. 

Coffey,  J. — This  was  a  suit  by  the  appellants  against  the 
appellee  to  enjoin  the  collection  of  assessments  against  the 
lands  of  the  appellants  made  to  pay  for  the  construction  of  a 
free  turnpike  road  under  the  provisions  of  section  5091,  R. 
S.  1881,  and  sections  following  it  upon  the  same  subject. 

The  cause  was  tried  by  the  court,  which  made  a  special  find- 
ing of  the  facts,  and  stated  its  conclusions  of  law  thereon. 

The  special  finding  of  facts  makes  it  apparent  that  all  the 
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requirements  of  the  statute  were  substantially  complied  with, 
but  the  objection  is  urged,  that  as  the  board  of  commissioners 
took  the  initiatory  steps  at  a  special  session  the  whole  pro- 
ceeding is  void. 

While  the  question  here  involved  was,  at  the  time  of  the 
trial  of  this  cause,  an  open  one,  it  can  not  now  be  so  regarded. 
The  board  of  commissioners  has  power  to  act  in  the  matter 
of  establishing  free  turnpike  roads  at  a  special  session.  White 
v.  Fleming,  114  Ind.  560;  Stipp  v.  Claman,  123  Ind.  532; 
Anderson  v.  Claman,  123  Ind.  471. 

It  further  appears  from  the  special  finding  that  two  of  the 
persons  whose  lands  were  affected  by  the  construction  of  the 
road  in  question,  appealed  to  the  circuit  court  of  Monroe 
county  from  the  order  of  the  board  of  commissioners  estab- 
lishing  the  road,  when  such  order  was,  as  to  them,  set  aside. 
The  contract  for  the  work  of  grading  and  improving  the 
road  was  let  while  such  appeal  was  pending. 

The  appellants  in  this  case  now  contend  that  such  appeal 
vacated  the  order  of  the  board,  and  that  it  had  no  power  to 
act  during  the  pendency  of  such  appeal. 

The  question  here  involved  was  decided  adversely  to  the 
appellants,  by  this  court,  in  the  case  of  Stipp  v.  Claman,  su- 
pra, and  Anderson  v.  Claman,  supra. 

The  appeal  vacated  the  order  of  the  board  as  to  the  par- 
ties appealing,  but  it  did  not  vacate  it  as  to  those  who  were 
content  with  such  order,  and  were  willing  to  abide  by  its 
terms.     As  to  them  it  remained  in  full  force. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  22, 1890. 
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No.  14,432. 

The  Boakd  op  Commissioners  op  Madison  County  v. 

Wood. 

From  the  Delaware  Circuit  Court. 

T.  B.  Orr  and  B.  M.  McMahan,  for  appellant. 

C.  K  Shipley,  W.  B.  Piene,  C.  B.  Gerard  and  D.  W.  Wood,  for  appellee. 

Elliott,  J. — The  judgment  in  this  case  is  affirmed,  upon  the  authority 
of  Wood  v.  Board,  etc.,  125  Ind.  270. 

Filed  Sept.  25, 1890. 
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Poole  v.  McGahan. 

From  the  Marion  Superior  Court. 

B.  Hill,  for  appellant. 

O.  P.  Jacobs  and  J.  P.  Baker,  for  appellee. 

Berkshire,  C.  J. — This  was  an  action  of  replevin  brought  by  the  ap- 
pellee against  the  appellant. 

The  case  was  tried  at  special  term,  without  a  jury,  and  a  finding  and 
judgment  rendered  for  the  appellee,  except  as  to  a  few  of  the  articles  of 
property  described  in  the  complaint,  which  were  adjudged*  to  the  appel- 
lant. 

From  the  judgment  at  the  special  term  an  appeal  was  taken  to  the  gen- 
eral term;  the  court  in  general  term  affirmed  the  judgment  of  special 
term,  and  from  the  latter  judgment  this  appeal  is  taken.  The  only  ques- 
tion presented  for  our  consideration  is  as  to  the  sufficiency  of  the  evidence 
to  support  the  finding  of  the  court  at  special  term. 

We  have  examined  the  evidence,  and  are  unable  to  say  that  there  is  not 
some  evidence  to  support  the  finding  of  the  court.  Indeed,  we  think  from 
the  evidence,  as  we  find  it  in  the  record,  that  the  court  might  reasonably 
reach  the  conclusion  to  which  it  arrived. 

No  useful  purpose  would  be  subserved  by  reviewing  the  evidence  in  this 
opinion ;  hence,  we  do  not  do  so.    We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  21, 1890. 
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No.  14,657. 
DONALSON   1?.  LAWSON  ET   AL. 

Drain  age.  —  Proceedings  to  Establish  Ditch,  —  Informalities  in. — Collateral 
Attack. — Proceedings  before  the  board  of  county  commissioners,  though 
informal  in  some  respects,  are  valid  as  against  a  collateral  attack. 

Same. — Appeal  from  Board  of  Commissioners. — Effect  of. — Where,  pending 
proceedings  before  the  board  of  county  commissioners  to  establish  a 
ditch,  an  appeal  was  taken  to  the  circuit  court  from  the  decision  of  the 
board  in  striking  out  an  application  to  certify  the  case  to  the  U.  S.  Cir- 
cuit Court,  and  the  appeal  was  dismissed,  the  appeal  being  unauthor- 
ized did  not  affect  the  jurisdiction  of  the  board. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellant. 
T.  F.  Palmer  and  A.  K.  Sills,  for  appellees. 

Olds,  C.  J. — The  appellant  is  the  owner  of  certain  real 
estate  in  White  county,  which  was  assessed  for  the  construc- 
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tion  of  a  ditch  established  by  the  board  of  commissioners 
of  said  White  county.  At  the  time  the  ditch  was  petitioned 
for  and  established,  in  1880,  one  George  Sturges,  a  resident 
of  the  State  of  Ohio,  was  the  owner  of  the  land  now  owned 
by  appellant.  Sturges  sold  and  conveyed'  the  land  to  one 
Buckingham,  and  Buckingham  sold  and  conveyed  the  same 
to  the  appellant  in  July,  1886.  The  portion  of  the  ditch  set 
off*  and  apportioned  to  Sturges,  the  then  owner  of  the  land, 
for  construction,  was  by  the  auditor  of  the  county  let  to  the 
appellee  Lawson  for  construction,  and  when  constructed  the 
auditor  issued  to  him  a  certificate  for  the  amount  due  Him, 
$854.91,  and  entered  the  same  upon  the  tax  duplicate,  and 
it  is  alleged  the  appellee  Breckenridge,  treasurer  of  said 
county,  is  threatening  to  collect  the  same,  and  that  appellant 
has  paid  all  the  taxes  on  said  land  other  than  said  amount, 
and  this  suit  is  for  the  cancellation  of  such  assessment,  on 
the  grounds  that  the  proceedings  before  the  board  of  com- 
missioners are  void  for  certain  irregularities  alleged  in  the 
complaint. 

Issues  were  joined  and  trial  had  before  the  court  without 
a  jury,  resulting  in  a  finding  and  judgment  for  the  appellees. 
Appellant  filed  a  motion  for  a  new  trial,  which  was  overruled, 
and  exceptions  reserved,  and  error  assigned  in  overruling 
the  motion  for  a  new  trial. 

The  reversal  of  the  judgment  is  asked,  on  the  ground  that 
the  finding  of  the  court  is  not  sustained  by  the  evidence,  for 
the  reason  that  the  proceedings  before  the  board  of  commis- 
sioners are  illegal  and  void. 

We  do  not  deem  it  necessary  to  set  out  and  consider  each 
objection  made  to  this  record,  as  no  new  questions  are  pre- 
sented. The  proceedings,  while  in  some  respects  informal, 
are  not  void,  and  are  valid  as  against  a  collateral  attack. 
Prezinger  v.  Harness,  114  Ind.  491 ;  Montgomery  v.  Wasem, 
116  Ind.  343;  Oity  of  Elkhart  v.  Wickwire,  121  Ind.  331. 

During  the  pendency  of  the  proceedings  before  the  board 
of  commissioners  the  National  Park  Bank   appeared  and 
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made  application  for  the  removal  of  the  cause  to  the  United 
States  Circuit  Court.  The  petitioner  appeared  by  counsel, 
and  moved  to  strike  the  application  from  the  files,  which  mo- 
tion was  sustained,  and  from  the  decision  of  the  board  in 
dismissing  and  striking  from  the  files  this  application,  the 
bank  took  an  appeal,  and  in  the  circuit  court  there  was  a 
dismissal,  and  it  is  contended  that  this  appeal  transferred  the 
whole  case  to  the  circuit  court,  to  be  tried  de  novo. 

We  have  no  doubt  if  an  appeal  authorized  by  law  from  the 
final  order  in  the  case  had  been  taken,  and  afterwards  a  dis- 
missal of  the  cause  in  the  circuit  court,  this  would  end  the 
jurisdiction  of  the  board  of  commissioners  as  to  the  party 
appealing ;  but  no  appeal  authorized  by  law  was  taken  in 
this  case.  The  appeal  being  from  the  decision  in  striking  out 
the  application  to  certify  the  case  to  the  United  States  Court, 
and  not  from  the  final  order  of  the  board  in  the  cause,  it 
was  unauthorized,  and  did  not  vacate  the  proceedings  before 
the  board,  nor  did  it  give  the  circuit  court  jurisdiction  to  try 
the  case  de  novo.  By  such  appeal  the  cause  was  not  in  the 
circuit  court,  and  hence  the  jurisdiction  of  the  board  of  com- 
missioners was  not  affected,  at  least  not  as  relates  to  parties 
other  than  the  bank,  who  appealed.  Freshour  v.  Logansport, 
etc.,  T.  P.  Co.,  104  Ind.  463;  Tomlinson  v.  Peters,  120  Ind. 
237;  Neptune  v.  Taylor,  108  Ind.  459. 

The  finding  is  sustained  by  the  evidence. 

Judgment  affirmed,  with  costs. 

FUed  Nov.  24, 1890. 
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No.  14,559. 

Michael  v.  Allbright. 

Pbincipal  and  Surety. — Co-Surttiet. — Action  for  Contribution. — Trial  by 
Jury. — An  action  by  a  surety  against  a  co-surety  for  contribution  is 
properly  triable  by  jury.  It  is  not  such  a  cause  of  action  as  would 
have  been,  prior  to  the  18th  day  of  June,  1852,  of  exclusive  equit- 
able jurisdiction  under  the  provisions  of  section  409,  B.  S.  1881.  Alle- 
gations in  the  complaint  that  some  of  the  sureties  were  insolvent  would 
not  convert  the  cause  of  action  into  one  of  exclusive  equitable  cog- 
nizance. Courts  of  law  will  not  only  take  jurisdiction  of  an  action  for 
contribution,  but  they  will  grant  full  relief,  and  where  one  or  more  of 
the  sureties  are  insolvent,  will  divide  and  apportion  the  amount  among 
those  who  are  solvent. 

From  the  Steuben  Circuit  Court. 

J.  A.  Woodhull  and  W.  M.  Brown,  for  appellant. 

R.  W.  MoBride  and  G.  A.  0.  MeClellan,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  for  contribution.  The  complaint  alleges,  among 
other  things,  that  on  the  1st  day  of  November,  1884,  Enos 
Michael,  Phillip  J.  Michael,  Jacob  K.  Pox,  Jacob  E.  Michael, 
and  the  appellant  and  the  appellee,  executed  to  John  A. 
Thorp  their  promissory  note  for  the  sum  of  seventeen  hun- 
dred dollars ;  that  Enos  Michael  was  the  principal  in  said 
note,  and  the  other  makers  were  sureties  thereon  ;  that  after 
said  note  became  due  the  appellant  paid  the  same,  which 
then  amounted  to  the  sum  of  nineteen  hundred  dollars;  that 
at  the  time  appellant  paid  said  note  the  principal,  and  all  the 
other  parties  thereto,  except  the  appellant  and  the  appellee, 
then  were,  and  ever  since  have  been,  wholly  insolvent,  and 
had  not  then,  nor  have  they  since  had,  any  property  subject 
to  execution  ;  that  the  appellee  is  indebted  to  the  appellant, 
by  way  of  contribution,  in  the  sum  of  one  thousand  dollars. 

Upon  issue  joined  the  cause  was  tried  by  a  jury,  resulting 
in  a  verdict  for  the  appellee,  upon  which  the  court,  over  a 
motion  for  a  new  trial,  rendered  judgment. 
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At  the  proper  time  the  appellant  entered  his  objection  to 
the  trial  of  the  cause  by  a  jury,  and  prayed  that  the  same 
might  be  tried  by  the  court,  but  the  court  overruled  his  ob- 
jection, and  he  e^Septed. 

The  only  questions  presented  for  our  consideration  relate 
to  the  action  of  the  court  in  submitting  the  cause  to  a  jury, 
and  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  first  contention  of  the  appellant  is  that  the  cause  was 
one  of  exclusive  equitable  jurisdiction,  and  that  by  reason  of 
the  provisions  of  section  409,  R.  S.  1881,  it  was  triable  by 
the  court,  and  not  by  jury. 

Section  409,  supra,  provides  that  "  Issues  of  law  and  issues 
of  fact  in  causes  that,  prior  to  the  18th  day  of  June,  1852, 
were  of  exclusive  equitable  jurisdiction,  shall  be  tried  by  the 
court." 

In  the  case  of  Judah  v.  JUieure,  5  Blackf.  171,  it  was  held 
by  this  court  that  an  action  for  contribution  might  be  main- 
tained in  a  court  of  law  ;  and  in  the  case  of  Sanders  v.  Weel- 
burg,  107  Ind.  266,  it  was  held  that  such  an  action  was 
properly  triable  by  jury. 

It  is  conceded  by  the  appellant  that  if  the  present  suit 
was  an  ordinary  action  for  contribution  it  would  not  be 
exclusively  within  the  jurisdiction  of  a  court  of  equity, 
but  he  contends  that  the  allegations  in  the  complaint  to 
the  effect  that  some  of  the  sureties  are  insolvent  gives  it 
the  character  of  a  cause  of  exclusive  equitable  cognizance. 

It  can  not  be  successfully  disputed  that  the  courts  of 
law  have  always  assumed  jurisdiction  in  actions  for  con- 
tribution, though  it  has  sometimes  been  held  that  a  plain- 
tiff in  an  action  at  law  could  not  recover  more  than  an 
aliquot  part  of  the  whole  sum  paid  in  discharge  of  the  debt. 
But  the  question  as  to  the  extent  of  the  relief  granted  is 
not  the  test  as  to  whether  a  cause  belongs  exclusively  to 
a  court  of  equity  ;  but  the  question  is,  will  a  court  of  law 
take  jurisdiction  ?     If  a  court  of  law  will  take  jurisdiction 
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and  grant  some  relief,  then  the  cause  does  not  belong  ex- 
clusively to  the  courts  of  equity. 

The  better  opinion,  however,  seems  to  be  that  courts  of 
law  will  not  only  take  jurisdiction  of  the  kind  of  action 
now  before  it,  but  that  they  will  grant  full  relief,  and  where 
one  or  more  of  the  sureties  are  insolvent  they  will  divide  and 
apportion  the  amount  paid  among  those  who  are  solvent. 
Henderson  v.  McDuffee,  5  N.  H.  38  ;  Mills  v.  Hyde,  19  Vt.  69. 

Our  opinion  is  that  the  cause  before  us  was  not  one  of  ex- 
clusive equitable  jurisdiction  prior  to  the  18th  day  of  June, 
1852,  and  that  the  court  did  not  err  in  awarding  to  the  ap- 
pellee a  jury  trial. 

The  remaining  question  in  the  case  relates  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 

The  evidence  in  the  cause  is  quite  voluminous,  but  we 
have  given  it  a  careful  examination.  While  it  is  not  as  sat- 
isfactory as  could  be  desired,  we  are  not  able  to  say  that 
there  is  no  evidence  in  the  record  warranting  the  conclusion 
reached  by  the  jury.  We  can  not  disturb  the  verdict  on 
the  evidence. 

Judgment  affirmed. 

Filed  Nov.  24, 1890. 
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Ingle  v.  Norrington. 

Account. — Statement  of. — Acquiescence  in. — Presumption  as  to  Correctness. — 
If  a  statement  of  account  is  delivered  to  one  of  the  parties  to  a  transac- 
tion, and  he  makes  no  objection  to  it  within  a  reasonable  time,  the  pre- 
sumption is  that  he  regarded  it  as  correct  in  every  respect. 

Contract. — Construction  of  by  Parties  to. — Enforcement  of. — Where  parties 
have,  by  their  acts,  given  a  construction  to  a  contract  entered  into  by 
them,  the  courts  will  adopt  and  enforce  that  construction. 

From  the  Pike  Circuit  Court. 

J".  W.  Wilson  and  E.  A.  Ely,  for  appellant. 
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Elliott,  J. — The  appellee  alleges  in  his  complaint  that 
the  appellant  hired  him  to  pump  the  water  from  a  coal  mine 
of  which  the  appellant  was  the  owner,  and  that  he  entered 
upon  the  work ;  that  he  furnished  and  used  a  steam  engine 
and  appliances  for  the  work  he  was  employed  to  do ;  that 
the  appellant  agreed  to  pay  him  for  such  work  and  for  the 
use  of  the  engine  and  appliances  seventy-five  dollars  per 
month;  that  he  did  the  work  contracted  for  and  did  use  his 
engine  and  appliances  in  such  work  for  a  period  of  twelve 
•months  and  eighteen  days,  and  that  the  appellant,  although 
often  requested,  has  failed  and  refused  to  pay  him  for  his 
work  and  services.  The  bill  of  particulars  filed,  charges 
each  night  and  each  day  as  separate  periods  of  time,  and 
claims  compensation  upon  the  theory  that  they  were  so  un- 
der the  contract. 

It  is,  of  course,  incumbent  upon  the  plaintiff  to  prove 
the  cause  of  action  upon  which  he  declares,  for  he  can  re- 
cover upon  no  other.  As  the  plaintiff  in  this  case  declares 
upon  an  express  contract  he  must  fail  unless  there  is  evi- 
dence fairly  proving  that  there  was  such  a  contract. 

There  is  evidence  conclusively  establishing  the  contract 
and  the  performance  of  work  under  it  by  the  plaintiff,  so 
that  there  can  be  no  question  as  to  his  right  to  recover  some 
compensation  under  the  contract.  The  only  question  is  as 
to  the  amount  he  is  entitled  to  recover.  The  appellant  in- 
sists that  under  the  contract  the  appellee  was  required  to 
keep  the  water  out  of  the  mine  for  the  stipulated  compensa- 
tion, although  it  required  him  to  work  both  night  and  day. 
The  evidence  as  to  whether  the  agreement  was  to  pump  both 
night  and  day  for  seventy -five  dollars  per  month,  or  whether 
nights  were  to  be  counted  as  days,  so  that  one  month  should 
be  considered  as  equal  to  two  months,  as  months  are  ordi- 
narily reckoned,  is  conflicting.  After  a  careful  study  of  the 
evidence  (which  we  have  been  compelled  to  make  unaided 
by  a  brief  from  the  appellee),  we  have  concluded  that  there 
is  evidence  sustaining  the  finding  of  the  trial  court.     There 
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is  testimony,  not  however  of  a  very  clear  and  satisfactory 
character,  tending  to  prove  express  promises  of  the  appel- 
lant to  pay  for  night  work  as  additional  services,  but  this 
testimony  is  so  unsatisfactory  that  if  it  stood  alone  we  might, 
perhaps,  be  compelled  to  overthrow  the  judgment,  upon  the 
ground  that  excessive  damages  were  assessed.  There  are, 
however,  circumstances  which  strongly  tend  to  support  the 
appellee's  theory.  Perhaps  the  most  important  one  of  these 
circumstances  is  that  the  appellee  delivered,  from  time  to 
time,  statements  of  account  to  the  appellant  in  which  he 
claimed  compensation  upon  the  theory  we  have  outlined, 
and  these  statements  were  passed  unchallenged.  It  is  a  rule 
of  law  "that  if  the  statement  of  an  account  is  delivered  to 
one  of  the  parties  to  a  transaction  and  he  makes  no  objec- 
tion to  it  within  a  reasonable  time,  the  presumption  is  that 
he  regarded  it  as  correct  in  every  respect.  Case  v.  Hotchkiss,  3 
Keyes  (N.  T.),  334 ;  Mclntyre  v.  Warren,  3  Keyes  (N.  Y.), 
185.  In  such  a  case  as  this  there  is  strong  reason  for  applying 
this  rule,  for  it  would  be  unjust  to  permit  the  plaintiff  to  con- 
tinue with  the  work  under  the  belief  that  he  was  entitled  to 
compensation  upon  the  basis  asserted  in  his  statements,  and 
after  work  of  considerable  value  had  been  done,  and  after  he 
had  worked  for  a  long  period  of  time,  allow  the  defendant  to 
put  his  own  construction  upon  the  contract,  although  that 
construction  is  opposed  to  that  evidenced  by  his  own  conduct. 
There  is  another  principle  of  influential  importance  here, 
and  that  is  this :  Where  parties  have  by  their  acts  given  a 
construction  to  a  contract  entered  into  by  them  the  courts 
will  adopt  and  enforce  that  construction.  Vinton  v.  jBaW- 
win,  95  Ind.  433 ;  jEtna  Life  Ins.  Co.  v.  Nexsen,  84  Ind. 
347,  and  cases  cited ;  Reissner  v.  Oxley,  80  Ind.  580 ;  John- 
son v.  Gibson,  78  Ind.  282,  and  authorities  cited.  The  con- 
duct of  the  parties  warranted  the  inference  that  they  had  by 
their  conduct  construed  the  contract  in  accordance  with  the 
appellee's  theory,  and  this  justifies  the  finding  of  the  trial 
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court.     Indianapolis,  etc.,  22.  22.  Co.  v.  Gollingwood,  71  Ind. 
476. 

Judgment  affirmed. 

Filed  Nov.  24, 1890, 
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The  Van  Camp  Packing  Company  v.  Hartman. 

Usage. — Proof  of  not  Competent  to  Alter  Express  Terms  of  Contract. — By  a 
written  agreement  between  a  packing  company  and  the  plaintiff  the  lat- 
ter undertook  to  cultivate,  during  the  proper  season,  a  certain  number 
of  acres  in  tomatoes,  and  deliver  all  of  the  product,  as  it  ripened  from 
day  to  day,  to  the  former.  The  company  agreed  to  receive,  unload  and 
weigh  all  the  tomatoes  to  be  raised  "  on  usual  business  hours,  from  6 
o'clock  on  Monday  morning  till  10  o'clock  on  Saturday  morning  of  each 
week  during  the  season/1  at  a  stipulated  price.  The  plaintiff  sued  the 
company,  alleging  that  it  had  exposed  itself  to  the  stipulated  forfeiture 
by  failing  to  attend  at  its  place  of  business  and  receive,  weigh  and  un- 
load the  tomatoes  offered  according  to  the  terms  of  the  contract.  There 
was  evidence  that  for  six  years  prior  to  the  making  of  the  contract,  un- 
der a  contract  in  substantially  the  same  language  as  that  sued  on,  in 
,  respect  to  the  time  of  receiving  and  weighing  the  vegetables,  the  com- 
pany's warehouse  had  not  been  opened  for  receiving  and  weighing  to- 
matoes until  7  o'clock  in  the  morning. 

Held,  that  it  was  not  competent  to  displace  or  alter  the  express  stipulation 
in  the  contract  that  the  tomatoes  were  to  be  received  and  weighed  dur- 
ing usual  business  hours,  from  6  o'clock  in  the  morning,  by  proof  of  a 
usage  by  which  during  former  years  the  warehouse  was  not  open  for  the 
reception  of  tomatoes  until  7  o'clock  in  the  morning. 

Same. — Evidence  of  when  Admissible. — The  purpose  for  which  evidence  of  a 
usage  is  heard  is  to  explain  or  illustrate  the  intention  of  parties  to  a 
contract  in  reference  to  matters  concerning  which  the  contract  is  not 
explicit,  thereby  importing  into  the  contract  terms  not  inconsistent  with 
any  of  its  provisions ;  but  where  the  contract  is  clear  and  explicit  re- 
sort can  not  be  had  to  proof  of  a  usage  which  would  contradict  or 
supersede  any  of  its  terms. 

From  the  Marion  Superior  Court. 
Vol.  126.— 12 
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/.  S.  Duncan,  C.  W.  Smith  and  J.  R.  Wilson,  for  appel- 
lant. 

V.  Carter,  for  appellee. 

Mitchell,  J. — la  the  year  1887,  the  Van  Camp  Packing 
Company  and  William  Hartman  entered  into  a  written 
agreement,  whereby  the  latter  undertook  to  cultivate,  during 
the  proper  season,  a  certain  number  of  acres  in  tomatoes, 
and  deliver  all  of  the  product,  as  it  ripened  from  day  to  day, 
to  the  former.  The  company  agreed  to  receive,  unload  and 
weigh  all  the  tomatoes  to  be  raised,  "on  usual  business 
hours,  from  6  o'clock  on  Monday  morning  till  10  o'clock  on 
Saturday  morning  of  each  week  during  the  season/'  at  a 
stipulated  price.  In  case  Hartman  made  default,  he  agreed 
to  pay  a  stipulated  amount  as  liquidated  damages,  and  for 
any  default  on  the  part  of  the  company  a  like  forfeiture  was 
to  follow.  Hartman  sued  the  company,  alleging  that  it  had 
exposed  itself  to  the  stipulated  forfeiture  by  failing  to  at- 
tend at  its  place  of  business  and  receive,  weigh  and  unload 
the  tomatoes  offered,  according  to  the  terms  of  the  contract, 
to  his  damage.  All  other  questions  are  expressly  waived, 
and  a  reversal  is  asked  upon  the  refusal  of  the  court  to  give, 
except  in  a  modified  form,  instruction  No.  8,  asked  by  the 
appellant. 

There  was  evidence  which  tended  to  show  that  for  six 
years  prior  to  the  making  of  the  contract,  the  parties  had 
been  delivering  and  receiving  tomatoes  under  a  contract  in 
substantially  the  same  language  as  that  sued  on,  in  respect 
to  the  time  of  receiving  and  weighing  the  vegetables,  and 
that  during  all  previous  years  the  company's  warehouse  had 
not  been  opened  for  receiving  and  weighing  tomatoes  until 
7  o'clock  in  the  morning,  and  that  during  the  year  1887,  as 
in  all  previous  years,  the  house  was  opened  for  receiving 
and  weighing  at  7  o'clock  A.  m.  As  applicable  to  this  state 
of  the  evidence,  the  appellant  requested  the  court  to  instruct 
the  jury,  in  substance,  that  if  they  should  find  from  the  evi- 
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dence  that  the  plaintiff  had,  through  a  series  of  years,  been 
delivering  tomatoes  to  the  defendant,  under  contracts  in  the 
main  similar  to  the  one  now  in  suit,  and  that  during  all 
those  years  the  tomatoes  had  been  received  and  weighed 
within  the  plaintiff's  knowledge  during  certain  hours,  then 
the  law  would  imply  that  by  the  use  of  the  phrase  "  On 
usual  business/'  as  employed  in  the  contract,  the  parties 
meant  arid  intended  the  hours  during  which  it  had  been 
usual  thus  to  receive  and  weigh  during  the  previous  years. 
The  court  modified  the  instruction  so  that  the  jury  were 
told,  in  effect,  that  the  contract  required  the  company  to 
have  its  warehouse  open  for  the  reception  of  tomatoes  at  6' 
o'clock  in  the  morning,  and  that  if  it  failed  to  do  so,  on  any 
morning  when  the  plaintiff  was  there  ready  to  deliver  to- 
matoes, thereby  causing  delay  which  resulted  in  loss  to  the 
latter,  he  was  entitled  to  recover  the  damages  stipulated  in 
the  contract. 

It  is  undoubtedly  true  that  parties  who  contract  in  respect 
to  a  particular  business,  are  presumed  to  do  so  with  refer- 
ence to  any  uniform  practice  which  has  been  so  long  contin- 
ued as  to  have  ripened  into  a  usage  of  the  business  to  which 
the  contract  relates ;  and  where  the  contract  is  silent,  or 
terms  of  doubtful  signification  are  employed,  or  when  it  is 
necessary  in  order  to  give  the  agreement  effect,  assuming  it 
to  have  been  made  with  the  usage  in  view,  it  is  competent  to 
prove  the  usage  so  as  to  raise  a  presumption  that  the  trans- 
action in  question  was  intended  to  conform  to  the  known, 
usual,  and  ordinary  course  of  the  business.  The  usage  may 
always  be  referred  to  for  the  purpose  of  showing  the  inten- 
tion of  the  parties  in  all  those  particulars  concerning  which 
they  have  not  expressed  themselves  with  clearness  and  cer- 
tainty in  the  contract,  or  where  words  have  been  used  which 
have  acquired  a  broader,  or  different  signification  than  that 
commonly  attributed  to  them,  the  fact  may  be  proved.  Lyon 
v.  Lenon,  106  Ind.  567;  Morningstar  v.  Ounningham>  110 
Ind.  328 ;  Reismer  v.  Oxley,  80  Ind.  580 ;  Southwestern  Freight 
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etc.,  Co.  v.  Stanardy  44  Mo.  71 ;  Carter  v.  Philadelphia  Coal 
Co.,  77  Pa.  St.  286 ;  Mooney  v.  Howard  Ins.  Co.,  138  Mass. 
375  (52  Am.  Rep.  277). 

The  rule  admitting  evidence  of  a  usage  is  always  subject 
to  this  limitation,  however,  that  proof  will  never  be  allowed 
to  establish  a  usage  which  is  repugnant  to,  or  which  controls, 
displaces,  or  alters  the  legal  effect  of  any  of  the  express  terms 
of  a  contract.  A  usage  can  not  be  appealed  to  for  the  pur- 
pose of  eliminating  terms  from  a  contract,  and  engrafting 
upon  it  others  different  from,  or  inconsistent  with,  those  dis- 
placed ;  nor  will  proof  be  heard  of  a  usage  that  is  contrary 
to  public  policy,  or  good  morals,  or  to  the  common  or  statute 
law.  Scott  v.  Hartley,  post,  p.  239,  and  cases  cited ;  East 
Tenn.,  etc.,  R.  R.  Co.  v.  Johnston,  75  Ala.  596  (51  Am.  Rep. 
489);  Walker  v.  Transportation  Co.,  3  Wall.  150;  Holmes  v. 
Johnston,  42  Pa.  St.  159. 

The  purpose  for  which  evidence  of  a  usage  is  heard  is  to 
explain,  or  illustrate,  the  intention  of  parties  to  a  contract  in 
reference  to  matters  concerning  which  the  contract  is  not  ex- 
plicit, thereby  importing  into  the  contract  terms  not  incon- 
sistent with  any  of  its  provisions ;  tut  where  the  contract  is 
clear  and  explicit  resort  can  not  be  had  to  proof  of  a  usage 
which  would  contradict  or  supersede  any  of  its  terms.  Smith 
v.  Clews,  114  N.  Y.  190;  Morris  v.  Thomas,  57  Ind.  316; 
Harrell  v.  Zimpleman,  66  Tex.  292. 

It  follows,  from  the  application  of  the  principles  stated 
above,  that  it  was  not  competent  to  displace  or  alter  the  ex- 
press stipulation  in  the  contract  that  the  tomatoes  were  to  be 
received  and  weighed  during  usual  business  hours,  from  six 
o'clock  in  the  morning,  by  proof  of  a  usage  by  which  dur- 
ing former  years  the  warehouse  was  not  open  for  the  recep- 
tion of  tomatoes  until  7  o'clock  in  the  morning. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  did  not  sit  in  this  case. 

Fifed  Nov.  24, 1890. 
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Malicious  Prosecution. — Complaint. — Sufficiency  of. — In  an  action  for  ma-  |166 

licious  prosecution  a  complaint  which  charges  that  the  defendant  ma- 
liciously, and  without  probable  cause,  procured  the  plaintiff  to  be  ar- 
rested on  a  warrant  and  brought  before  a  justice  of  the  peace  having 
jurisdiction  in  the  premises,  upon  a  charge  of  kidnapping,  and  alleges 
that  the  plaintiff  was  acquitted  and  discharged  by  6aid  justice,  is  suf- 
ficient as  against  a  demurrer. 

Same. — Probable  Cause. — Question  of  Law  for  Court. — In  an  action  for  ma- 
licious prosecution, what  constitutes  probable  cause  is  a  question  of  law 
for  the  court,  and  the  court  may  not  by  an  instruction  delegate  to  a  jury 
the  right  to  determine  it. 

Same. — Acquittal  by  Justice  of  Peace. — Instruction. — In  such  action  it  was 
proper  to  instruct  the  jury  that  the  justice's  record  showed  a  trial  and 
an  acquittal  of  the  plaintiff. 

Justice  of  the  Pbace. — Entry  of  Judgment  of  Acquittal. — Ministerial  Act.— 
The  entry  of  a  judgment  by  a  justice  of  the  peace  is  not  a  judicial, 
but  a  mere  ministerial  act,  which  the  justice  may  make  at  any  time. 

From  the  Henry  Circuit  Court. 

J.  Brown  and  W.  A.  Brown,  for  appellant. 

/.  H.  Mellett,  C.  S.  Hernly  and  8.  H.  Brown,  for  appellee. 

* 

Berkshire,  J. — This  was  an  action  for  malicious  prose- 
cution. There  was  a  jury  trial,  and  a  verdict  and  judgment 
for  the  appellee. 

The  errors  assigned  are:  *  1.  The  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint.  2.  In  overruling  the 
motion  for  a  new  trial. 

We  will  only  notice  the  question  to  which  our  attention  is 
called  by  the  appellant's  brief.  We  think  the  complaint 
stated  a  cause  of  action.  It  charges  that  the  appellant  ma- 
liciously, and  without  probable  cause,  procured  the  appellee 
to  be  arrested  on  a  warrant  and  brought  before  a  justice  of 
the  peace  having  jurisdiction  in  the  premises,  upon  a  charge 
of  kidnapping,  and  contains  the  further  allegation :     That 
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she  was  acquitted  and  discharged  by  said  justice.  If  there 
is  any  infirmity  in  the  complaint  it  is  because  the  aver- 
ments are  not  sufficiently  specific,  which  is  an  objection  which 
can  not  be  taken  advantage  of  by  a  demurrer. 

The  first  question  raised  by  the  motion  for  a  new  trial  to 
which  our  attention  is  drawn,  is  as  to  the  propriety  of  the 
ruling  of  the  court  in  admitting  in  evidence  the  docket  entry 
made  by  the  justice  of  the  peace  relating  to  the  trial  of  the 
criminal  prosecution. 

The  justice  was  called  to  the  witness-stand,  and  inquired 
of  if  the  affidavit  upon  which  the  criminal  prosecution  rested 
was  filed  before  him,  and  he  answered  that  it  was.  And  the 
affidavit  having  been  introduced  in  evidence,  he  was  next  in- 
quired of  as  to  what  he  did  when  the  affidavit  was  filed,  and 
his  answer  was  that  he  issued  a  warrant. 

The  warrant  was  identrfied  by  the  witness,  and  introduced 
in  evidence,  and  also  the  endorsement  of  the  return  made  by 
the  constable. 

The  witness  was  then  inquired  of  if  the  appellee  was 
brought  before  him  in  obedience  to  the  command  of  the  war- 
rant, and  answered  that  she  was. 

He  was  then  asked  if  he  made  any  record  of  his  proceed- 
ings, and  answered  that  he  had  not. 

The  witness  was  then  inquired  of  if  the  appellee  was  tried 
before  him  upon  the  affidavit,  and  the  appellant  objected. 

The  court  sustained  the  objectidn,  holding  that  parol  evi- 
dence was  not  competent  to  prove  the  trial  and  discharge  of 
the  appellee  before  the  justice  of  the  peace. 

It  was  then  suggested  by  the  court  that  the  record  could 
be  made  by  the  justice  at  any  time,  and  thereupon  the  justice 
made  a  record  in  his  docket  of  the  proceedings  had  before 
him,  and  over  the  objection  of  the  appellant  the  same  was 
introduced  in  evidence. 

We  think  there  was  no  error  in  this  ruling  of  the  court. 

The  entry  of  the  judgment  was  not  a  judicial,  but  a  mere 
ministerial  act,  which  the  justice  might  perform  at  any  time. 
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The  oral  judgment  which  the  justice  announced  at  the  time 
he  discharged  the  appellee  was  the  exercise  of  judicial  power, 
but  the  entry  on  the  docket  constituted  mere  evidence  of  the 
judicial  action  of  the  court. 

In  the  higher  courts  there  is  a  clerk  to  record  the  proceed- 
ings of  the  court,  yet  it  will  not  be  pretended  that  he  exer- 
cises judicial  functions;  the  record  which  he  makes  consti- 
tutes but  the  evidence  of  the  judicial  action  of  the  court. 

The  justice  of  the  peace  has  no  clerk  other  than  himself 
but  nevertheless  his  clerical  duties  are  but  ministerial.  The 
case  of  Martin  v.  Pifer,  96  Ind.  245,  and  authorities  cited, 
fully  support  our  conclusion.  But  we  think  it  would  not 
have  been  error  had  the  court  admitted  the  parol  evidence 
offered  as  to  the  trial  of  the  criminal  prosecution  before  the 
justice  of  the  peace  in  the  absence  of  a  record,  which  would 
have  been  the  best  evidence.  As  the  judicial  proceedings 
before  the  justice  rested  in  parol  only  until  the  ministerial 
act  was  performed  necessary  to  create  written  evidence 
thereof,  coming,  as  they  did,  in  question  collaterally,  we  can 
imagine  no  good  reason  for  excluding  parol  evidence. 

Of  course  such  evidence  is  only  competent  when  the  pro- 
ceedings of  the  court  come  in  question  collaterally. 

It  is  urged  that  the  court  erred  in  refusing  to  allow  the 
appellant  to  introduce  evidence  as  to  what  others  had  in- 
formed him  as  to  the  conduct  of  "the  appellee  calculated  to 
induce  him  to  believe  she  was  guilty  of  the  crime  charged 
against  her  before  he  instituted  the  prosecution.  No  such 
question  is  presented  in  the  record.  We  have  examined  the 
record  carefully,  and  especially  that  part  of  it  to  which  our 
attention  is  called. 

This  brings  us  to  instruction  No.  6,  given  by  the  court  to 
the  jury.  By  this  instruction  the  jury  were  told,  among 
other  things,  as  follows : 

"If,  on  the  other  hand,  when  the  defendant  inquired  for 
the  children,  if  so  he  did,  he  was  informed  in  good  faith  by 
the  mother  that  she  had  the  children,  and  if  they  wished  tQ 
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return  with  him  they  could  do  so,  but  if  they  did  not  he 
would  have  to  walk  over  her  dead  body  to  get  them,  this  is 
a  fact  you  may  consider  as  tending  to  show  want  of  probable 


cause." 


The  instruction  was  erroneous. 

It  is  well  settled  law  that  as  to  what  constitutes  probable 
cause  is  a  question  of  law  for  the  court. 

The  well  considered  case  of  Pennsylvania  Co.  v.  Weddle, 
100  Ind.  138,  collates  the  authorities,  and  is  a  valuable  dis- 
cussion of  the  subject. 

The  court  refers  to  certain  isolated  facts  in  this  part  of  the 
instruction  under  consideration,  and  informs  the  jury  that  if 
they  find  the  facts  to  which  it  refers  to  exist,  they  may  con- 
sider such  facts  as  tending  to  show  want  of  probable  cause, 
thus  leaving  it  to  the  jury  to  say  whether  there  was,  or  was 
not,  probable  cause.  By  this  instruction  the  court  delegated 
to  the  jury  the  right  to  determine  the  legal  question  of  prob- 
able cause. 

The  instruction  gave  the  jury  to  understand  that  they 
might,  or  might  not,  in  their  discretion*  find  the  absence  of 
the  element  of  probable  cause  in  case  they  found  that  certain 
facts  to  which  their  attention  was  called  had  been  proved. 

The  instruction  was  calculated  to  mislead  the  jury  ;  they 
might  readily  conclude  therefrom  that  in  case  they  found  the 
facts  named  in  the  instruction  they  might  disregard  all  the 
other  evidence  in  the  case  and  find  that  there  was  an  absence 
of  probable  cause.  Had  the  court,  in  recognition  of  its  right 
to  determine  as  a  question  of  law  from  the  facts  proved  the 
presence  or  absence  of  probable  cause,  informed  the  jury  that 
the  facts  stated  in  the  said  instruction  proved  a  want  of  prob- 
able cause,  in  disregard  of  the  other  evidence  in  the  case,  it 
would  have  been  error,  and  the  instruction  as  given  was 
equally,  if  not  more,  objectionable. 

It  was  the  duty  of  the  court  to  state  in  hypothetical  form 
the  material  facts  which  the  evidence  tended  to  establish,  and 
give  them  positive  instructions  as  to  whether,  upon  the  state 
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of  facts  assumed,  there  was  probable  cause.  And  if  there 
was  conflicting  evidence,  it  was  the  duty  of  the  court  to 
charge  the  law  upon  the  conflicting  theories.  Pennsylvania 
Go.  v.  Weddle,  supra. 

We  do  not  think  the  court  erred  in  giving  the  seventh  in- 
struction. 

The  substance  of  this  instruction  is  that  the  justice's  rec- 
ord showed  a  trial  and  an  acquittal.  It  was  a  question  for 
the  court  to  construe  and  determine  the  legal  effect  of  the 
record. 

We  need  not  call  especial  attention  to  the  instructions 
asked  by  the  appellant.  In  view  of  the  evidence  we  do  not 
think  there  was  any  error  in  their  refusal. 

For  the  error  indicated  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Nov.  24, 1890. 
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is  not  of  unsound  mind,  and  has  reached  the  age  fixed  by  law  as  that  at       126   185 
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which  there  is  capacity  to  consent,  the  crime  of  rape  is  not  made  out        — 

unless  it  appears  that  there  was  actual  resistance,  or  that  resistance  was      ie8     623) 
prevented  by  violence,  or  restrained  by  fear.     Whitney  v.  State,  35  Ind, 
503,  disapproved. 

Same. — Evidence. — In  a  prosecution  for  rape  it  was  competent  to  prove 
that  the  prosecutrix  came  in  a  cheerful  manner,  and  hand  in  hand  with 
the  accused,  from  the  place  where  the  rape  was  alleged  to  have  been 
perpetrated.  The  testimony  was  competent  as  tending  to  authorize  the 
inference  that  no  outrage  had  been  perpetrated,  and  also  as  affecting  the 
credibility  of  the  prosecutrix. 

Same. — Impeachment  of  Witness. — Character  of  Accused. — How  May  Not  be 
Attacked. — It  was  not  competent  to  impeach  the  witness  so  testifying  by 
attempting  to  show  that  she  had  made  a  statement  derogatory  to  the 
character  of  the  defendant.    Such   a  statement,  if  made,  would   not 
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tend  to  contradict  her  testimony.  The  opinion  of  a  witness  as  to  the 
character  of  an  accused  can  not  be  given  through  the  medium  of  an  im- 
peaching question,  or  that  of  impeaching  evidence. 

From  the  Tippecanoe  Circuit  Court. 

R.  P.  DeHart  and  IF.  C.  Daly,  for  appellant. 
L.  T.  Michener,  Attorney  General,  and   G.  P.  Haywood, 
Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — The  appellant  was  adjudged  guilty  of  the 
crime  of  rape,  and  from  that  judgment  prosecutes  this  ap- 
peal. There  is  evidence  making  it  clear,  beyond  doubt,  that 
the  sexual  intercourse  charged  in  the  indictment  took  place ; 
but,  while  there  is  evidence  warranting  the  conclusion  that  the 
act  was  forcibly  committed,  still  the  evidence  is  not  of  such 
a  character  as  will  justify  us  in  sustaining  the  judgment,  not- 
withstanding the  intervention  of  erroneous  rulings  upon 
questions  of  evidence.  In  order  to  make  out  the  crime  of 
rape  it  is  essential  that  the  State  should  show,  beyond  a 
reasonable  doubt,  that  there  was  actual  resistance  and  oppo- 
sition on  the  part  of  the  woman,  or  that  opposition  and  re- 
sistance were  overcome  by  violence,  or  fear.  Resistance,  or 
opposition,  by  mere  words  is  not  enough ;  the  resistance 
must  be  by  acts,  and  must  be  reasonably  proportionate  to  the 
strength  and  opportunities  of  the  woman.  Where,  however, 
fear  or  violence  overcomes  resistance,  a  different  rule  ap- 
plies. Anderson  v.  State,  104  Ind.  467;  People  v.  Dohring, 
59  X.  Y.  374 ;  Strang  v.  People,  24  Mich.  1 ;  Pollard  v.  State, 
2  Iowa,  567.  The  rule  does  not  require  that  the  woman 
shall  do  more  than  her  age,  strength,  and  the  attendant  cir- 
cumstances make  it  reasonable  for  her  to  do  in  order  to  man- 
ifest her  opposition ;  but  this  she  must  do  or  the  offence  is 
not  rape.  Statements  in  the  case  of  Whitney  v.  State,  35  Ind. 
503,  which  indicate,  or  assert,  a  doctrine  opposed  to  that 
stated  are  not  defensible,  and  can  not  be  approved,  for  a 
stronger  rule  against  the  prosecution  is  there  laid  down  than 
reason  or  authority  warrants.     The  general  rule  stated  does 
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not  apply  where  the  female  has  not  attained  an  age  capable 
of  consenting  ;  nor  does  it  apply  where  the  woman  is  insane. 
Pomeroy  v.  State,  94  Ind.  96.  It  is  no  doubt  proper  to  con- 
sider the  age  and  strength  of  the  woman,  and  her  means  and 
opportunities  for  resistance ;  but  where  she  is  not  of  unsound 
mind,  and  has  reached  the  age  fixed  by  law  as  that  at  which 
there  is  capacity  to  consent,  the  crime  is  not  made  out  unless 
it  appears  that  there  was  actual  resistance,  or  that  resistance 
was  prevented  by  violence,  or  restrained  by  fear.  We  may, 
as  citizens,  regret  that  the  age  of  consent  has  not  been  fixed 
at  more  than  twelve  years ;  but  sincerely  as  we  may  regret 
that  a  greater  age  has  not  been  fixed,  we  can  not,  as  a  court, 
do  otherwise  than  obey  the  law  as  it  has  been  enacted  by  the 
law-making  power.  The  utmost  that  we  can  do  is  to  assign 
the  age  of  the  female  such  weight  as  it  is  entitled  to  receive 
as  a  circumstance  tending  to  show  that  such  resistance  as  the 
law  requires  was  made  ;  but  assigning  to  the  age  of  the  pros- 
ecutrix all  the  weight  we  can  possibly  do,  consistent  with 
duty,  we  are  still  unable  to  affirm  that  errors  occurring  on 
the  trial  may  be  disregarded.  We  do  not  deem  it  necessary 
to  set  forth  the  evidence,  nor  are  we  inclined  to  do  so ;  it  is 
enough  to  say,  that  if  the  only  question  before  us  was  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  verdict  we  should 
decline  to  interfere ;  but  we  can  not  hold  that  the  evidence 
is  so  clear  as  to  justify  us  in  sustaining  the  conviction,  de- 
spite the  fact  that  errors  of  law  were  committed  during  the 
trial.  We  must,  therefore,  ascertain  and  decide  whether  any 
errors  were  committed  by  the  trial  court. 

A  sister  of  the  appellant  was  called  as  a  witness  on  his  be- 
half, and  she  testified,  as  did  other  witnesses,  that  the  prose- 
cutrix came  in  a  cheerful  manner,  and  hand  in  hand  with 
the  accused,  from  the  place  where  the  rape  was  alleged  to 
have  been  perpetrated.  This  testimony  was  competent  and 
material.  It  was  competent  as  tending  to  authorize  the  in- 
ference that  no  outrage  had  been  perpetrated,  for  the  con- 
duct of  the  prosecutrix  indicated  that  the  accused  had  not 
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forcibly  violated  her  person.  Testimony  authorizing  such 
an  inference  is  proper,  and  must  be  given  its  due  weight. 
Bedgood  v.  State,  115  Ind.  275,  vide  p.  279.  The  testimouy 
was  also  competent  as  affecting  the  credibility  of  the  prose- 
cutrix, for  it  supplied  some  ground,  at  least,  for  inferring 
that  a  female  who  had  been  so  recently  outraged  would  not 
so  demean  herself  toward  her  ravisher.  Bedgood  v.  State, 
supra,  and  authorities  cited.  As  the  testimony  of  the  witness 
was  material  and  relevant,  it  was  proper  for  the  State  to  im- 
peach her  in  a  legitimate  method,  and  the  question  is  as  to 
whether  the  method  adopted  was  a  legitimate  one.  The 
State  was  permitted  to  ask  the  witness,  Belle  Huber,  this  ques- 
tion :  "  Did  you  not  say  to  Mrs.  Anna  Koff  that  Harvey 
had  taken  Myrtle  off  the  night  before ;  that  you  pitied  poor 
Myrtle,  and  that  you  would  be  afraid  to  go  with  him  your- 
self." Mrs.  Koff  was  required  to  answer  the  following: 
"  You  may  state  if  Belle  Huber  did  not  say  to  you  that  *  Har- 
vey had  taken  Myrtle  off  the  night  before,  and  I  pity  poor 
Myrtle.  I  would  be  afraid  to  go  with  Harvey  myself.' "  It 
is  obvious  that  the  statement  attributed  to  Miss  Huber  did 
not  contradict  any  material  fact  to  which  she  had  testified. 
It  did  not,  at  all  events,  tend  in  the  slightest  degree  to  con- 
tradict her  statement  that  the  prosecutrix  came  back  in  a 
friendly  way,  hand  in  hand,  with  the  accused  from  the  place 
where  it  is  charged  the  crime  was  committed.  It  was  not 
competent,  therefore,  to  permit  the  testimony  of  Mrs.  Koff 
to  go  to  the  jury,  on  the  theory  that  it  contradicted  the  tes- 
timony of  the  defendant's  witness.  But,  independently  of 
this  consideration,  the  ruling  of  the  trial  court  was  wrong. 
The  opinion  of  a  witness  as  to  the  character  of  an  accused, 
can  not  be  given  to  the  jury  through  the  medium  of  an  im- 
peaching question,  or  that  of  impeaching  evidence.  Charac- 
ter can  neither  be  broken  down  nor  built  up  in  that  mode. 
The  witness  sought  to  be  impeached  could  not  have  given  her 
own  individual  opinion  of  the  character  of  the  accused  ;  and, 
certainly,  that  opinion  can  not  be  placed  before  the  jury 
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by  asserting  that  the  purpose  of  adducing  it  is  to  impeach 
the  witness.  The  statement  of  Mrs.  Koff  was  deeply  pre- 
judicial to  the  accused,  for  it  was  made  the  vehicle  of  con- 
veying to  the  jury  the  sister's  opinion  of  the  brother.  The 
admission  of  the  testimony  was  in  violation  of  settled  rules, 
and  the  character  of  the  testimony  was  such  as  to  require  us 
to  presume  that  it  did  harm  to  the  accused,  and  to  make  it  our 
duty  to  reverse  the  judgment.  Welch  v.  State,  104  Ind. 
347. 

Other  questions  than  the  one  decided  are  discussed  by 
counsel,  but  we  deem  .it  unnecessary  to  consider  them,  as 
they  may  not  arise  on  another  trial. 

Judgment  reversed,  with  instructions  to  issue  the  proper 
order  for  the  return  of  the  appellant. 

Filed  Not.  25, 1890. 
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Gravel  Road.— Construction  of  under  Act  of  1869. — Money  Advanced. — Col- 
lection oj  Assessments  under  Act  of  1877. — Conversion  of  by  President. — Right 
of  Action  of  Lender. — A  gravel  road  company  was  incorporated  under 
the  act  of  May  14th,  1869.  Lands  were  assessed  for  the  construction  of 
the  road  and  the  assessments  placed  on  the  tax  duplicate  for  collection 
prior  to  1875.  8.  and  M.,  in  anticipation  of  the  collection  of  the  as- 
sessments, agreed  with  the  directors  of  said  company  to  advance  to  it, 
and  did  advance  to  it,  certain  sums  of  money  to  he  expended*  in  the 
construction  of  said  road,  and  which  were  so  expended.  In  1875  the 
Legislature  repealed  said  act  of  1869  without  any  saving  clause  so  far 
as  it  authorized  the  levying  and  collection  of  said  assessments,  but  in 
1877  the  act  of  1869  was  revived  as  to  such  assessments  placed  on  the 
tax  duplicate  prior  to  the  passage  of  the  act  of  1875,  in  cases  where  the 
directors  of  such  companies  had  incurred  liability  on  account  of  such 
assessments  in  the  construction  of  the  road. 

Held,  that  the  president  of  the  gravel  road  company,  who  collected  said 
assessments  in  accordance  with  the  provisions  of  the  act  of  1877,  held  < 
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said  fund  as  a  trustee  for  the  creditors  who  had  advanced  the  money  to 
construct  the  road  on  the  faith  of  said  assessments,  and  any  diversion 
of  the  fund  into  other  channels  was  a  conversion  which  rendered  him 
directly  liable  to  the  cestui  que  trust. 

Same. — Statute  of  Limitations. —  When  Oause  of  Action  Accrued. — Until  the 
president  of  the  graVel  road  company  received  and  converted  the  fund, 
or  refused  to  apply  it  on  request,  there  was  no  right  of  action.  Even  if 
the  company,  in  an  action  against  it  by  the  plaintiff  could  have  suc- 
cessfully invoked  the  statute  of  limitations  as  a  defence  to  the  action, 
such  defence  was  not  available  to  the  defendant.  The  statute,  by  virtue 
of  which  the  president  of  the  company  collected  the  assessment,  makes 
no  distinction  as  between  debts  barred  by  the  statute  of  limitations  and 
those  not  barred.  All  creditors  representing  claims  falling  within  the 
provisions  of  the  statute  were  alike  beneficiaries  arising  from  the  pay- 
ment of  the  assessments. 

Same. — Company  not  Necessary  Party  to  Action.— The  gravel  road  company 
had  no  interest  in  or  claim  upon  the  said  fund  collected  by  its  presi- 
dent, and  it  was  not  necessary  to  make  the  company  a  party  to  an 
action  instituted  by  the  plaintiff  for  the  conversion  of  said  fund  by  the 
president  to  his  own  use. 

Same. — Consideration  Paid  for  Indebtedness. — Immateriality  of. — The  consid- 
eration paid  by  the  plaintiff  in  purchase  of  the  indebtedness  sued  upon 
was  wholly  immaterial ;  the  holders  of  the  claims  might  have  given 
them  to  him  had  they  seen  proper,  and  it  would  have  been  no  concern 
of  the  defendant  and  no  defence  to  the  action. 

From  the  Marion  Circuit  Court. 

J.  S.  Tarkington,  for  appellant. 
F.  Winter,  for  appellee. 

Berkshire,  J. — This  proceeding  was  instituted  as  a  claim 
filed  by  the  appellee  against  the  appellant. 

The  appellant  challenged  the  sufficiency  of  the  claim  by 
demurrer,  which  was  overruled  by  the  court,  and  he  had  an 
exception  noted. 

After  his  demurrer  to  the  complaint  had  been  overruled 
the  appellant  filed  an  answer,  in  several  paragraphs,  most 
of  which  were  challenged  by  demurrer,  and  the  court  hav- 
ing sustained  the  demurrers  to  the  second,  third,  fourth, 
seventh,  and  eighth  paragraphs  of  said  answer  exceptions 
were  noted. 
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To  the  several  answers  to  which  demurrers  were  not  sus- 
tained, except  the  general  denial,  the  appellee  filed  a  reply. 

To  the  second  paragraph  of  reply,  which  was  addressed 
to  the  fifth  paragraph  of  answer,  the  appellant  addressed  a 
demurrer,  which  was  overruled  by  the  court,  and  he  reserved 
an  exception. 

The  cause  being  at  issue  was  submitted  to  a  jury  for 
trial,  who  afterwards  returned  a  verdict  for  the  appellee, 
and  also  certain  interrogatories  which  had  been  submitted 
to  them,  together  with  their  answers  thereto. 

The  appellant  filed  his  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  and  he  excepted,  and  judgment  was 
rendered  upon  the  verdict,  in  the  usual  form. 

The  appellant  assigns  several  errors :  (1)  The  overruling 
of  the  demurrer  to  the  complaint ;  (2)  the  sustaining  of  the 
demurrers  to  the  several  paragraphs  of  answer ;  (3)  the  over- 
ruling of  the  demurrer  to  the  second  paragraph  of  the  reply; 
and  (4)  the  overruling  of  the  motion  for  a  new  trial. 

The  claim,  or  cause  of  action,  filed  is  quite  lengthy,  but  it 
is  only  necessary  to  recapitulate  the  material  facts  embraced 
therein. 

Some  time  during  the  year  1870  the  Eagle  Creek  and  Little 
White  Lick  Gravel  Road  Company  was  incorporated  under 
the  act  of  May  14,  1869,  providing  for  the  incorporation  of 
gravel,  road  companies,  and  the  levying  of  assessments  for 
the  construction  of  gravel  roads. 

The  said  corporation  was  organized  for  the  purpose  of 
constructing  a  road  to  be  located  partly  in  Marion  and  partly 
in  Hendricks  counties. 

After  the  organization  of  the  company  lands  were  assessed 
in  pursuance  of  said  act,  and  the  assessments  placed  upon  the 
tax  duplicates  of  said  counties  for  collection. 

Thereafter,  and  in  anticipation  of  the  collection  of  said 
assessments,  Scott  Miller  and  Alpheus  F.  Smith  agreed  with 
the  directors  of  said  company  to  advance  to  it,  to  be  ex- 
pended in  the  construction  of  said  road,  the  sum  of  $300, 
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Miller  to  furnish  $200  and  Smith  $100.  Pursuant  to  said 
agreement  Smith  loaned  to  the  company  the  sum  of  $100 
and  Miller  the  said  sum  of  $200,  and  in  addition  thereto  the 
sum  of  $331.66,  in  all  the  sum  of  $531.66,  all  of  said  sums 
being  expended  by  the  company  in  the  construction  of  its 
road. 

On  the  10th  day  of  September,  1873,  the  company  and 
said  Miller  had  a  settlement,  and  upon  said  settlement  said 
sum  of  $531.66  was  found  to  be  due  to  the  appellee. 

By  an  act  of  the  Legislature  which  came  into  force  on  the 
13th  day  of  March,  1875,  the  said  act  of  May  14th,  1869, 
under  which  said  company  was  incorporated  and  said  assess- 
ments made,  was  repealed  without  a  saving  clause  so  far  as 
it  authorized  the  levying  and  collection  of  assessments,  and 
at  the  time  the  said  repealing  statute  was  enacted,  said  sums 
of  money  were  still  due  to  the  said  Smith  and  Miller  from 
said  company. 

Thereafter,  and  on  the  29th  day  of  July,  1875,  Miller  and 
the  company  had  another  accounting  together,  and  there  was 
found  to  be  due  him  the  sum  of  $302.02;  and  thereafter  the 
said  Miller  having  gone  into  bankruptcy,  the  said  indebted- 
ness was  sold  and  assigned  by  his  assignee  to  A.  B.  White 
&  Co.,  who  sold  and  assigned  the  same  to  the  assignee.  There- 
after, and  on  the  2d  day  of  March,  1877,  the  act  of  1869  was 
revived  as  to  assessments  made  in  favor  of  gravel  road  com- 
panies and  placed  on  the  tax  duplicate  prior  to  the  passage 
of  the  act  of  March  13th,  1875,  in  cases  where  the  directors 
of  such  companies  had  on  the  faith  of  such  assessments  in- 
curred liabilities  by  contract,  created  obligations  for  the  pay- 
ment of  money  for  work,  labor  or  materials  done  and  per- 
formed or  used,  or  for  money  advanced  or  used  in  the  con- 
struction of  such  road,  such  assessments  were  declared  to  be 
valid  and  binding,  and  any  and  all  parts  of  them  declared 
collectible  so  far  as  necessary  to  liquidate  and  pay  the  classes 
of  indebtedness  enumerated  in  said  reviving  act. 

The  appellant's  intestate  was,  at  the  time  of  the  passage 
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of  said  act  of  1877,  and  continuously  until  the  25th  day  of 
September,  1882,  one  of  the  directors  and  the  president  of 
said  company. 

On  the  11th  day  of  August,  1877,  he  petitioned  the  auditor 
of  Hendricks  county  to  replace  said  assessments  upon  the 
tax  duplicate  for  collection,  as  provided  in  said  act  of  March 
2d,  1877,  and  the  said  assessments  were  so  placed  on  the  du- 
plicate ;  that  thereafter,  and  during  the  summer  of  1882,  the 
decedent  collected,  as  the  president  of  said  company,  the  sum 
of  $1,030.23 ;  that  at  the  time  of  such  collection  the  dece- 
dent knew  of  the  indebtedness  to  the  claimant,  and  to  the 
said  Smith,  as  stated ;  and  that  unless  the  said  assessments 
so  collected  could  be  applied  in  payment  of  said  indebted- 
ness there  were  no  assets  of  said  company  with  which  to  pay 
the  same,  and  were  not  when  said  assessments  were  collected. 
It  is  further  averred  that  the  indebtedness  to  the  appellee 
and  to  said  Smith  was  all  of  the  outstanding  indebtedness  of 
said  company,  incurred  in  the  construction  of  its  road. 

A  demand  of  payment  and  a  refusal  are  averred,  and  that 
the  decedent  paid  a  debt  of  $200  due  to  himself,  and  one  due 
to  one  Carter  of  $160,  and  expended  the  remainder,  $670.23, 
in  making  repairs  on  the  road.  It  is  alleged  that  Smith  as- 
signed his  debt  to  the  claimant  before  he  filed  this  claim ; 
then  follows  an  averment  that  the  indebtedness  due  to 
Smith  and  the  claimant  is,  and  was,  the  only  indebtedness 
of  said  company  remaining  unpaid  incurred  in  the  construc- 
tion of  said  road. 

We  think  there  can  be  no  question  as  to  the  sufficiency  of 
the  complaint. 

Under  the  said  act  of  1877,  the  money  collected  on  ac- 
count of  the  assessments  in  equity  belonged  to  the  creditors, 
belonging  to  the  classes  named  in  the  act.  The  assessments 
could  be  enforced  for  no  other  purpose. 

Had  there  been  no  outstanding  indebtedness  incurred  on 
account  of  the  construction  of  the  road,  not  one  dolldr  of  the 
Vol.  126.— 13 
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assessments  could  have  been  legally  collected ;  and  if  a 
greater  sum  was  collected  than  the  amount  of  the  outstand- 
ing indebtedness  falling  within  the  provisions  of  the  statute, 
such  excess  was  collected  without  authority  of  law.  And 
before  the  auditor  was  authorized  to  replace  said  assessments 
upon  the  duplicate  the  law  required  that  an  affidavit  be  filed 
with  him,  showing  the  existence  of  liabilities  of  the  charac- 
ter provided  in  the  statute.  Sections  2  and  3,  act  March 
2d,  1877,  pages  80  and  81,  acts  regular  session. 

When  the  decedent  collected  the  money  it  became  his 
duty  to  apply  it  in  the  manner  directed  by  the  act  of  the 
Legislature.  The  money  came  into  the  decedent's  hands  as 
a  trustee  of  the  creditors,  for  whose  benefit  it  was  collected, 
and  any  diversion  of  the  fund  into  other  channels  was  a  con- 
version which  rendered  him  directly  liable  to  his  cestui  que 
trust. 

After  paying  his  own  and  Carter's  debts,  he  had  ample 
funds  with  which  to  pay  the  indebtedness  involved  in  this 
litigation,  and  knowing,  as  he  did,  that  it  was  the  only  in- 
debtedness outstanding  incurred  by  the  company  in  the  con- 
struction of  its  road,  it  became  his  duty  to  pay  the  same  in 
full. 

But  it  is  contended  that  the  claim  filed  shows  upon  its 
face  that  the  cause  of  action  is  barred  by  the  statute  of  lim- 
itations. Conceding  that  the  question  arises  upon  the  de- 
murrer to  the  complaint,  but  which  we  do  not  decide,  the 
position  assumed  is  not  tenable. 

The  fund  came  into  the  hands  of  the  decedent  in  the  year 
1882,  and  this  claim  was  filed  against  his  estate  in  Novem- 
ber, 1883.  Until  he  received  and  converted  the  fund,  or  re- 
fused to  apply  it  on  request,  there  was  no  right  of  action; 
but  upon  such  conversion  or  refusal  a  right  of  action  accrued. 
We  know  of  no  provision  to  be  found  in  our  statute  upon 
the  subject  of  the  limitation  of  actions  which  bars  the  ap- 
pellee's fight  of  recovery. 

Whether  the  company  in  an  action  brought  by  the  appel- 
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lee  against  it  could  have  successfully  invoked  the  statute  of 
limitations  as  a  defence  to  the  action,  we  do  not  stop  to  in- 
quire, for  if  it  could  such  defence  was  not  available  to  the 
appellant. 

The  statute,  by  virtue  of  which  the  decedent  collected  the 
assessments,  makes  no  distinction  as  between  debts  barred 
by  the  statute  of  limitations  and  those  not  barred.  All  cred- 
itors representing  claims  falling  within  the  provisions  of  the 
statute  were  alike  beneficiaries  of  the  fund  arising  from  the 
payment  of  the  assessments. 

The  holder  of  each  claim,  in  equity,  held  a  lien  upon  the 
fund,  and  when  collected  and  converted  by  the  decedent,  he 
became  liable  in  an  action  as  for  money  had  and  received. 

Further  on  in  the  record  some  question  is  made  as  to 
whether  other  parties  ought  not  to  be  before  the  court,  and 
that  question  may  as  well  be  determined  now  as  at  any  other 
time.  Frdm  what  we  have  already  stated  it  is  evident  that 
other  persons  had  no  interest  in  this  controversy. 

It  was  not  a  matter  in  which  the  company  had  any  inter- 
est ;  it  had  no  claim  upon  the  fund. 

The  controversy  is  a  single  one ;  the  questions  involved 
are  :  Was  the  company  indebted  to  the  appellee  ?  Did  the 
indebtedness  fall  within  the  act  of  1877?  Did  the  decedent 
collect  money  on  account  of  the  assessments,  as  alleged  in 
the  claim?  and,  if  so,  did  he  convert  the  same  as  therein 
averred  ? 

The  court  committed  no  error  in  sustaining  the  demurrers 
to  the  several  paragraphs  of  answer. 

It  was  not  a  material  question  as  to  what  became  of  the 
company's  franchises,  nor  whether  it  was  solvent  or  insol- 
vent. As  we  have  already  indicated,  the  appellee's  right  of 
action  does  not  depend  on  the  solvency  or  insolvency  of  the 
company,  but  rests  upon  other  grounds.  Although  the  ap- 
pellee might  have  some  other  adequate  remedy,  he  has  the 
remedy  which  he  is  pursuing. 

The  obligations  of  the  company  to  the  public  can  have  no 
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controlling  influence  over  the  rights  of  the  parties  in  this 
controversy,  for  reasons  already  stated. 

The  fund  could  not  be  taken  and  used  to  repair  the  com- 
pany's road  to  the  prejudice  of  the  creditors  to  whom  it  be- 
longed. 

The  consideration  paid  by  the  appellee  in  purchase  of  the 
indebtedness  sued  upon  was  wholly  immaterial;  the  holders 
of  the  claims  might  have  given  them  to  him  had  they  seen 
proper,  and  it  would  have  been  no  concern  of  the  appellant, 
and  no  defence  to  this  action. 

Conceding,  for  the  sake  of  argument,  that  the  fifth  para- 
graph of  the  answer  was  good,  the  second  paragraph  of  reply 
was  unquestionably  good. 

When  Smith  became  president  of  the  company  he  col- 
lected $211.40  on  account  of  assessments,  $50  of  this  he  paid 
to  one  McLelland,  who  was  a  creditor  to  that  amount,  his 
debt  having  been  contracted  in  constructing  the  company's 
road;  the  remainder  was  applied  on  the  debts  due  to  the  ap- 
pellee ;  the  money  thus  collected  was  properly  applied. 

Smith  collected  on  account  of  tolls  $15,  this  he  applied  to 
the  repair  of  the  company's  road  ;  this  was  a  proper  applica- 
tion of  the  money  thus  collected  ;  to  have  applied  it  in  pay- 
ment of  the  appellee's  indebtedness  would  have  been  a  mis- 
appropriation thereof. 

The  instructions  were  as  favorable  to  the  appellant  as  he 
could  ask. 

If  there  was  any  error  committed  by  the  trial  court  it  was 
in  overruling  the  demurrers  to  the  fifth  and  ninth  paragraphs 
of  answer. 

Our  reasoning  and  conclusion  cover  substantially  all  the 
questions  raised  by  the  motion  for  a  new  trial. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

HUsd  Nov.  26, 1890. 
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Coonrod  v.  Madden.  1^  JJ? 

128    107 

Evidence. — Action  on  Note. — Instrument  Collateral  to  Issue. — Parol  Evidence        144  842 
of  Contents. — Where,  in  an  action  on  a  note,  under  a  plea  of  payment,       126        19^ 
the  defendant  introduced  in  evidence  a  check  executed  by  him  to  the  — -> 

plaintiff,  which  he  testified  was  received  in  part  payment  by  the  plain- 
tiff of  the  note,  but  which  the  plaintiff  claimed  had  been  received  in 
part  payment  of  another  note  which  had  been  surrendered  to  the  de- 
fendant, it  was  competent  for  the  plaintiff,  without  proof  of  loss  of 
the  note  surrendered,  or  notice  to  the  defendant  to  produce  it, to  prove 
its  contents  by  parol. 

From  the  Knox  Circuit  Court. 

G.  G.  Reily,  for  appellant. 

T.  R.  Cobb  and  0.  H.  Cobb,  for  appellee. 

Coffey,  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  upon  a  promissory  note.  Answer:  Payment. 
Reply :  General  denial.  Trial  by  the  court ;  finding  and 
judgment  for  the  appellee,  over  a  motion  for  a  new  trial,  for 
the  full  amount  of  the  note,  with  reasonable  attorney's  fee. 
The  assignment  of  error  calls  in  question  the  propriety  of 
the  ruling  of  the  circuit  court  in  overruling  the  motion  for 
a  new  trial. 

No  brief  is  filed  in  the  cause  on  behalf  of  the  appellee,  and 
by  reason  of  that  fact  we  are  not  informed  as  to  the  ground 
upon  which  the  court  made  its  several  rulings  in  his  favor. 

On  the  trial  of  the  cause  the  appellant  introduced  and 
read  in  evidence  a  certain  check  executed  by  him  to  the  ap- 
pellee, and  also  testified  that  such  check  was  given  and  re- 
ceived in  part  payment  of  the  note  in  suit. 

The  appellee,  over  the  objection  of  the  appellant,  was  per- 
mitted by  the  court  to  testify  that  the  check  was  received  by 
him  in  part  payment  of  another  and  different  note  from  the 
one  in  suit,  giving  the  date  and  amount  of  said  note,  and  its 
rate  of  interest.     He  also  testified   that  the  appellant  had 


198  SUPREME  COURT  OF  INDIANA, 

Coon  rod  v.  Madden. 

paid  the  note  to  him  in  full,  and  that  it  had  been  surren- 
dered to  the  appellant. 

The  objection  to  this  evidence,  stated  by  the  appellant  to 
the  court  at  the  time  of  its  introduction,  was  that  it  was 
secondary,  and  that  the  appellee  could  not  give  evidence  of 
the  contents  of  such  note  without  first  proving  its  loss,  or 
serving  notice  upon  the  appellant  to  produce  it  in  court  to 
be  used  as  evidence  in  the  cause. 

It  is  undoubtedly  the  general  rule  that  before  parol  evi- 
dence can  be  received  of  the  contents  of  a  written  instru- 
ment, it  must  be  shown  that  such  instrument  is  lost  or  de- 
stroyed, or  that  such  instrument  is  in  the  hands  of  the  party 
against  whom  the  evidence  is  offered,  and  that  upon  proper 
notice  so  to  do  he  has  failed  to  produce  the  original  in  court 
to  be  read  in  evidence.  Smith  v.  Reed,  7  Ind.  242;  Mum- 
ford  v.  Thomas,  10  Ind.  167 ;  Manson  v.  Blair,  15  Ind.  242  ; 
Anderson,  etc.,  Co.  v.  Applegate,  13  Ind.  339;  Frazee  v. 
State,  58  Ind.  8 ;  McMaldn  v.  Weston,  64  Ind.  270. 

But  there  is  a  well  defined  and  well  established  exception 
to  this  general  rule.  The  general  rule  has  no  application 
where  the  written  instrument  is  merely  collateral  to  the  is- 
sue ;  as  where  the  parol  evidence  relates  to  matters  distinct 
from  the  instrument  of  writing,  although  the  same  fact  could 
be  proved  or  disproved  by  the  writing.  Wood  Practice 
Evidence,  p.  4. 

In  the  case  of  Daniel  v.  Johnson,  29  Ga.  207,  it  was  held 
that  payment  might  be  proved  by  parol  to  have  been  made 
in  promissory  notes,  without  the  production  of  the  notes. 
The  rule  is  that  where  the  parol  evidence  is  as  near  the  thing 
to  which  the  -witness  testifies  as  the  written  evidence,  then 
each  is  primary.     Wharton  Law  of  Evidence,  section  77. 

The  case  of  Hewitt  v.  State,  121  Ind.  245,  is  analogous,  in 
principle,  to  the  case  under  consideration.  In  that  case 
Hewitt  was  charged  with  maliciously  killing  a  dog.  The 
State  was  permitted  to  prove  by  parol  that  the  dog  in  ques- 
tion had  been  listed  for  taxation,  over  the  objection  of  Hewitt 
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that  the  tax  list,  returned  by  the  assessor,  was  the  best  evi- 
dence of  that  fact.  In  answer  to  the  objection  this  court 
said  :  "  The  substantive  fact  to  be  proved  was  that  the  dog 
killed  had  been  listed  for  taxation,  and  the  rule  is  that  where 
parol  evidence  is  as  near  the  fact  testified  to  as  the  written, 
then  each  is  primary.  The  rule  which  requires  the  produc- 
tion of  written  instruments  in  evidence  has  no  application 
when  the  instrument  is  merely  collateral  to  the  issue,  and 
where  the  fact  to  be  proved  relates  to  a  subject  distinct  from 
the  writing." 

In  this  case  had  the  note  upon  which  the  appellee  claimed 
the  check  read  in  evidence  had  been  applied,  been  produced 
in  court,  the  parties  would  have  been  as  far  from  the  real 
controversy  between  them  as  they  were  before  its  produc- 
tion, namely,  the  question  as  to  whether  the  check  was  ap- 
plied on  that  note  or  the  note  in  suit.  For  this  reason  we 
think  the  case  falls  within  the  exception  to  the  general  rule 
above  stated. 

The  plea  of  payment  filed  by  the  appellant  was  no  notice 
to  the  appellee  that  he  would  insist  that  the  check  read  in 
evidence  was  a  payment  on  the  note  in  suit,  and  so  there  was 
no  occasion  to  serve  notice  to  produce,  to  be  read  in  evidence, 
the  note  on  which  it  was  actually  applied.  To  hold  that  no- 
tice must  be  served  in  order  to  authorize  evidence  of  the  ex- 
istence of  a  written  instrument,  coming  collaterally  in  ques- 
tion like  the  case  before  us,  would  result  in  much  inconven- 
ience, and  would  often  result  in  defeating  the  ends  of  justice. 
It  will  be  observed  that  the  contents  of  the  note  which  had 
been  paid  were  immaterial  to  the  controversy,  save  as  they 
furnished  evidence  of  the  existence  of  a  debt  to  the  pay- 
ment  of  which  the  check  read  in  evidence  might  have  been 
applied. 

In  our  opinion  the  court  did  not  err  in  admitting  the  ev- 
idence of  which  complaint  is  made. 

Judgment  affirmed. 

Filed  Nov.  25, 1890. 
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No.  14,549. 

Goff  v.  Scott  et  al. 

Argument  of  Counsel. — Misconduct — Question  of  not  Properly  Presented.^ 
In  an  action  by  the  plaintiffs  against  the  defendant  for  the  value  of  one- 
half  of  a  wheat  crop  grown  upon  a  tract  of  land  sold  by  the  plaintiffs 
to  the  defendant,  during  the  examination  of  a  witness  in  regard  to  the 
terms  of  the  sale  of  the  farm,  with  reference  to  notes  given  for  the  pur- 
chase-price, counsel  for  the  plaintiffs  stated  to  the  court,  in  the  presence 
of  the  jury,  that  the  "  defendant  tried  to  swindle  these  parties  from  the 
first."  "  Counsel  for  appellant/'  as  shown  by  the  record,  "  objected  to 
the  counsel's  argument  in  the  presence  of  the  jury,  and  to  the  offer  to 
cross-examine  the  witness  in  relation  to  the  notes  in  question,  because- 
they  do  not  allude  to  the  transaction  in  relation  to  the  wheat."  Upon 
the  court  overruling  the  objection,  the  defendant  excepted,  and  counsel 
proceeded  with  the  examination,  making  no  further  statement. 

Held,  that  no  such  state  of  facts  or  misconduct  of  counsel  is  shown  as 
would  justify  a  reversal  of  the  judgment,  even  if  the  question  of  mis* 
conduct  were  properly  presented. 

From  the  Grant  Circuit  Court. 

A.  E.  Steele  and  J.  A.  Kersey,  for  appellant. 
H.  Brownlee  and  W.  Carroll,  for  appellees. 

Olds,  C.  J. — This  was  an  action  by  the  appellees  against 
the  appellant  for  the  value  of  one-half  of  a  wheat  crop 
grown  upon  a  tract  of  land  sold  by  appellees  to  the  appel- 
lant. 

Error  is  assigned  in  overruling  appellant's  motion  for  a 
new  trial. 

The  principal  reason  urged  for  a  reversal  of  the  judgment 
is  that  the  verdict  is  not  sustained  bv  the  evidence. 

Conceding  the  rule  to  be  that  this  court  will  not  weigh  the 
evidence  or  reverse  a  judgment  on  this  ground,  when  there 
is  any  evidence  to  support  the  verdict,  counsel  for  the  appel- 
lant insist  that  there  should  be  a  reversal  in  this  case. 

We  have  examined  the  evidence  in  the  case,  and  do  not 
deem  it  necessary  to  set  it  out  or  give  a  synopsis  of  it.  We 
think  it  clearly  supports  the  verdict. 
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One  of  the  reasons  for  a  new  trial  was  the  misconduct  of 
counsel  for  the  appellees  during  the  trial  of  the  cause  in  mak- 
ing a  statement  to  the  court  as  to  what  he  could  prove.  Dur- 
ing the  examination  of  a  witness  in  regard  to  the  terms  of 
the  sale  of  the  farm  by  the  appellees  to  the  appellant,  in  re- 
gard to  notes  given  for  the  purchase-price,  counsel  for  the 
appellees  stated  to  the  court,  in  the  presence  of  the  jury  :  "  I 
can  show  that  this  defendant'  tried  to  swindle  these  parties 
from  the  first ;  that  it  was  a  studied  and  deliberate  swindle 
and  fraud  upon  his  part  from  the  very  start;  that  this  de- 
fendant went  down  there  and  executed  to  these  parties  notes, 
upon  the  face  t>f  which  was  written  that  if  paid  before  ma- 
turity six  per  cent,  was  to  be  deducted  from  the  principal." 

The  record  shows  "  counsel  for  appellant  objected  to  the 
counsel's  argument  in  the  presence  of  the  jury,  and  to  the 
offer  to  cross-examine  the  witness  in  relation  to  the  notes  in 
question,  because  they  do  not  allude  to  the  transaction  in  re- 
lation to  the  wheat,  and,  therefore,  are  wholly  immaterial, 
incompetent,"  etc.,  and  the  court  overruled  the  objection,  the 
appellant  excepted,  and  counsel  for  appellees  proceeded  with 
the  examination. 

The  objection  made  by  counsel  for  appellant  appears  to  be 
to  the  examination  of  the  witness  in  regard  to  the  notes,  and 
reserving  a  question  as  to  the  competency  of  such  evidence, 
rather  than  for  the  purpose  of  preserving  any  question  as  to 
the  misconduct  of  counsel.  No  further  statement  was  made 
after  the  objection;  counsel  at  once  proceeded  to  examine 
the  witness. 

There  is  no  such  state  of  facts  or  misconduct  of  counsel 
shown  as  would  justify  a  reversal  of  the  judgment  even  if  it 
was  properly  presented. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  26,  1890. 
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Crisman  v.  Leonard  et  aL 


|]S-|j  No.  14,603. 

Crisman  v.  Leonard  et  al. 

Married  Woman. — Lease  of  Farm  in  Her  Own  Name, — Liability  on  Note*. 
— Where  a  married  woman  leases  a  farm  in  her  own  name,  acquiring  the 
right  to  its  possession  and  the  rents  and  profits  thereof,  for  which  she 
executes  her  notes,  she  is  bound  by  such  contract,  and  the  fact  that  she 
permitted  her  son-in-law  to  occupy  the  premises,  who  did  not,  in  fact, 


160  5$  Pa7  ner  rent»  does  not  affect  her  liability. 


From  the  Porter  Circuit  Court. 

A.  D.  Bartholomew  and  H.  A.  Gillett,  for  appellant. 
W.  Johnston,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  upon  several  promissory  notes.  The  appel- 
lant answered,  that  at  the  time  of  the  execution  of  the  notes 
in  suit  she  was  a  married  woman.  Reply :  that  the  consid- 
eration of  the  notes  passed  to  her  for  her  benefit,  and  for  the 
benefit  of  her  estate.  Trial  by  the  court  and  special  finding 
of  facts. 

It  appears  by  the  special  finding  that  the  notes  in  suit 
were  executed  by  the  appellant  to  the  appellees  in  consider- 
ation of  the  rent  due  to  the  appellees,  for  a  certain  farm. 
The  leases  were  executed  by  the  appellant  to  the  appel- 
lees, but  the  farm  was  occupied  and  cultivated  by  the  ap- 
pellant's son-in-law,  without  any  payment  of  rent  by  him  to 
her.  The  son-in-law  first  applied  to  the  appellees  to  rent 
the  farm,  but  he  being  financially  irresponsible  they  declined 
to  rent  to  him,  whereupon  the  appellant  rented  the  same  at 
an  agreed'price,  taking  the  lease  in  her  own  name,  and  exe- 
cuting the  notes  in  suit  for  the  agreed  rent.  The  negotia- 
tions for  the  lease  were  conducted  by  the  appellant  through 
the  son-in-law,  but  the  credit  was  given  wholly  to  the  ap- 
pellant. At  the  time  the  appellees  rented  the  land  to  the 
appellant  they  had  notice  that  the  son-in-law,  under  some 
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agreement  between  him  and  the  appellant,  was  to  occupy  the 
farm. 

It  is  contended  by  the  appellant  that  she  was  the  surety 
of  her  son-in-law  for  the  payment  of  the  rent,  which  consti- 
tutes the  consideration  of  the  notes  in  suit,  and  that  she  is 
not,  for  that  reason,  liable  to  pay  said  notes. 

It  has  been  decided  by  this  court  that  the  question  as  to 
whether  or  not  a  married  woman  is  a  surety  will  be  deter- 
mined, not  from  the  form  of  the  contract,  nor  from  the  basis 
upon  which  the  transaction  was  had,  but  from  the  inquiry, 
was  the  wife  to  receive,  either  in  person  or  benefit  to  her  es- 
tate, or  did  she  receive  the  consideration  upon  which  the 
contract  rests?  and  the  burden  of  proof  is  on  the  plaintiff  to 
show  for  what  purpose  she  contracted,  and  prove  it  clearly. 
Vogel  v.  Leichner,  102  Ind.  55 ;  Nixon  v.  Whitely,  etc.,  Co., 
120  Ind.  360. 

But  where  the  debt  is  secured  by  mortgage  on  real  estate 
held  by  husband  and  wife,  by  entireties,  or  where  the  obli- 
gation i$  signed  by  the  wife  alone,  the  burden  is  on  her  to 
show  that  she  signed  as  surety.  Security  Co.  v.  Arbuckle,  119 
Ind.  69 ;  Miller  v.  Shields,  124  Ind.  166 ;  Berridge  v.  Banks, 
125  Ind.  561. 

It  may  be  conceded  that  a  married  woman  can  not  pur- 
chase property  and  become  bound  for  the  payment  therefor, 
where  the  title  vests  in  another ;  but  she  may  purchase  prop- 
erty and  bind  herself  for  its  payment  where  the  title  vests 
in  her.  Chandler  v.  Spencer,109  Ind.  553;  Wulsohner  v. 
Sells,  87  Ind.  71  ;  Wallace  v.  Rowley,  91  Ind.  586 ;  Roths- 
child v.  Raab,  93  Ind.  488 ;  Arnold  v.  Engleman,  103  Ind. 
512. 

In  this  case  it  appears  from  the  special  finding  that  the 
lease  to  the  farm  was  executed  by  the  appellees  to  the  appel- 
lant, which  vested  in  her  the  title  for  the  term,  and  entitled 
her  to  the  possession  and  the  profits,  for  the  period  covered 
by  the  lease's.  If  she  subsequently  transferred  these  rights 
to  her  son-in-law,  and  did  not  in  fact  receive  any  benefit 
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from  her  contract  with  the  appellees  we*  do  not  think  they 
are  to  be  held  responsible  for  such  conduct  on  her  part,  un- 
less the  leasing  to  her  was  a  mere  subterfuge,  intended  to 
evade  the  statute. 

It  is  contended  by  the  appellant  that  the  facts  appearing 
in  the  evidence  in  the  cause,  as  well  as  in  the  special  finding, 
that  the  negotiations  were  conducted  by  the  son-in-law,  and 
that  he  actually  occupied  the  leased  premises,  show  that  the 
•  leasing  was,  in  fact,  to  the  son-in-law,  and  not  to  the  appel- 
lant. It  may  be  conceded  that  these  facts  tended  to  show 
that  the  leasing  was  to  him  and  not  to  the  appellant;  but 
they  are  not  conclusive  upon  that  subject.  Indeed,  the  court 
expressly  found  that  the  leasing  was  to  the  appellant,  and 
that  the  credit  was  given  to  her  alone.  The  court  further 
finds  that  the  appellee  refused  to  lease  to  the  son-in-law. 

We  have,  then,  a  case  where  a  married  woman  leases  a 
farm  in  her  own  name,  acquiring  the  right  to  its  possession 
and  the  rents  and  profits  thereof  for  a  given  period,  for 
which  she  executes  her  notes.  In  the  light  of  the  authorities 
above  cited  we  think  she  is  bound  by  such  contract.  The 
fact  that  she  permitted  some  one  to  occupy  the  premises  who 
did  not,  in  fact,  pay  her  rent,  does  not  affect  her  liability. 
Of  course,  if  the  son-in-law  had  been  the  real  tenant,  and 
the  transaction  had  been  intended  as  a  mere  evasion  of  the 
statute,  she  would  not  have  been  bound  ;  but  such  does  not 
appear  to  have  been  the  case. 

The  evidence  tends  to  support  the  finding  of  the  court. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Nov.  25, 1890. 
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No.  14,042.  'i*  Jil 

Smith  v.  Sills. 

Set-Off.— Of  Notes  and  Judgments. — Exemption  from  Execution. — A  debtor 
may  rightfully  claim  a  note  as  exempt  from  execution,  although  the 
maker  of  the  note  may  hold  notes  or  judgments  against  him,  and  in  a 
suit  by  the  debtor  on  the  note  the  maker  can  not  defeat  the  exemption 
law  by  setting  off  against  the  note  sued  on  a  note  executed  by  the  debtor, 
or  a  judgment  rendered  against  him. 

From  the  Wabash  Circuit  Court. 

M.  H.  Kidd  and  N.  G.  Hunter ,  for  appellant. 
W.  G.  Sayre  and  M.  Good,  for  appellee. 

Elliott,  J. — The  appellee  declared  upon  a  promissory 
note,  and  the  appellant  pleaded  by  way  of  set-off  that  the 
appellee  was  indebted  to  him  upon  a  promissory  note  and  a 
judgment  in  a  sum  exceeding  the  amount  due  on  the  note 
on  which  the  complaint  is  founded.  The  appellee  replied 
that  he  was  a  resident  householder  of  the  State,  that  he  had 
less  property  than  the  law  exempts  from  execution,  and  that 
he  claimed  the  note  in  suit  as  exempt  from  execution  under 
the  statute.     The  reply  was  held  good  on  demurrer. 

Our  decisions  settle  the  question  in  favor  of  the  appellee, 
for  they  adjudge  that  the  maker  of  a  promissory  note  can  not 
defeat  the  exemption  law  by  setting  off  against  the  note  when 
sued  a  note  executed  by  the  payee  or  a  judgment  ren- 
dered against  him.  Those  decisions  affirm  that  a  debtor  may 
rightfully  claim  a  promissory  note  as  exempt  from  execution 
although  the  maker  of  the  note  may  hold  notes  or  judgments 
against  him.  The  question  requires  no  discussion,  for  it  is 
not  an  open  one.  Puett  v.  Beard,  86  Ind.  172,  and  author- 
ities cited ;  Butner  v.  Bowser,  104  Ind.  255 ;  Burdge  v.  Bo- 
Kn,  106  Ind.  175;  Junker  v.  Hustes,  113  Ind.  524;  Car- 
penter v.  Cool,  115  Ind.  134. 

Judgment  affirmed. 

Filed  Not.  25, 1890. 
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The  Citizens  Bank  v.  Leonhart.  * 

No.  14,407. 

The  Citizens  Bank  v.  Leonhart. 

Promissory  Not*.— Action  on.— Heading.— Answers  Alleging  Want  of  Con- 
sideration.— Sufficiency  of. — In  an  action  on  a  note  the  first  paragraph  of 
answer  alleged  an  entire  want  of  consideration,  and  the  second,  pleaded 
as  a  partial  answer,  alleged  a  want  of  consideration  as  to  part  of  the 
amount.  Each  paragraph  alleged  notice  to  tbe  endorsee  when  it  pur- 
chased the  obligation  and  paid  the  consideration. 

Held,  that  the  paragraphs  were  good  as  against  a  demurrer. 

Same.  —  Fraud.  —  Consideration  Without  Value.  —  Rescission.  —  Pleading. — 
Where  the  answer  in  an  action  on  a  note  alleged  that  the  defendant 
was  induced  by  fraud  to  execute  the  obligation,  and  that  the  consid- 
eration received  was  entirely  without  value,  an  averment  of  an  offer 
on  the  part  of  the  defendant  to  rescind  the  contract  was  unnecessary, 
and  the  answer  was  good  notwithstanding  the  absence  of  such  aver- 
ment. 

Same. —  Tender  of  Performance. — A  defendant  sued  on  a  note  answered  that 
he  was  induced  by  fraud  to  execute  such  note,  and  that  the  considera- 
tion received  was  entirely  without  value,  and  it  appeared  that  the  con- 
ditions of  a  bond  which  formed  part  of*such  consideration  could  be  per- 
formed only  by  the  perpetration  of  a  fraud  like  that  practiced  upon  the 
defendant. 

Held,  that  such  defendant  was  not  bound  to  tender  performance  of  his 
part  of  the  obligation. 

Same. — Purchaser  of. — Inquiry  by. — While  a  bank  or  person  purchasing  com- 
mercial paper,  tainted  with  fraud,  is  bdund  to  show  the  payment  of  a 
valuable  consideration,  and  to  rebut  notice  of  the  fraud,  such  purchaser 
is  not  called  upon  to  make  inquiry  of  the  maker,  or  holder,  as  to  the 
circumstances  under  which  the  paper  is  executed,  unless  there  is  some- 
thing about  the  paper  itself,  or  the  circumstances  under  which  it  is 
presented,  to  excite  suspicion. 

From  the  Jay  Circuit  Court. 

JD. '  T.  Taylor,  R.  H.  Hartford ,  J.  B.  Jaqua  and  J.  A* 
Jaqua,  for  appellant. 

C.  Corvrin  and  /.  M.  Smith,  for  appellee. 

Berkshire,  J. — This  is  an  action  on  a  promissory  note 
governed  by  the  law  merchant. 

The  appellant  was  the  plaintiff  in  the  court  below  and  the 
appellee  the  defendant. 
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The  answer  contained  four  paragraphs,  the  last  one  being 
a  general  denial. 

The  appellant  demurred  to  the  three  affirmative  para- 
graphs of  answer,  and  its  demurrers  being  overruled,  it  re- 
served exceptions  and  filed  a  reply  in  general  denial. 

Upon  the  issues  joined  the  case  was  submitted  to  a  jury 
for  trial,  who  returned  a  general  verdict  for  the  appellee  and 
certain  interrogatories  which  had  been  propounded  to  them, 
with  their  answers  thereto. 

The  appellant  moved  for  judgment  upon  the  answers  to  the 
interrogatories  notwithstanding  the  general  verdict,  but  the 
court  overruled  its  motion,  and  an  exception  was  reserved. 

Then  followed  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  an  exception  saved,  after  which  judg- 
ment was  rendered  for  the  appellee. 

The  only  errors  which  we  need  consider  are  those  calling 
in  question  the  rulings  of  the  court  in  overruling  the  de- 
murrers to  the  several  paragraphs  of  answer,  overruling  the 
motion  for  judgment  in  opposition  to  the  general  verdict, 
and  in  overruling  the  motion  for  a  new  trial. 

And  we  need  not  consider  all  of  the  reasons  assigned  in 
the  motion  for  a  new  trial,  for  the  reason  that  some  of  the 
questions  presented  may  not  arise  upon  another  trial. 

The  first  paragraph  of  the  answer  alleges  an  entire  want 
of  consideration  for  the  obligation  sued  upon ;  the  second 
paragraph  a  want  of  consideration  except  as  to  the  sum  of 
$10,  and  is  pleaded  as  a  partial  answer. 

Each  of  these  paragraphs  alleges  notice  to  the  appellant 
when  it  purchased  the  obligation  and  paid  the  consideration. 
These  paragraphs  are  clearly  good. 

The  third  paragraph  of  the  answer  charges  fraud  whereby 
the  execution  of  the  note  was  obtained. 

It  alleges  that  the  appellee  was  induced  to  execute  the 
note  in  consideration  of  five  bushels  of  Bohemian  oats,  and 
the  execution  of  a  certain  obligation  from  the  Northwestern 
Central  Ohio  Bohemian  Oats  Company. 
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There  is  no  allegation  of  an  offer  on  the  part  of  the  ap- 
pellee to  rescind  the  contract,  but  as  an  excuse  for  not  hav- 
ing done  so  it  is  alleged  that  the  consideration  received  was 
entirely  without  value.  This  paragraph  of  answer  is,  there- 
fore, unobjectionable  notwithstanding  the  absence  of  an  aver* 
ment  of  an  offer  to  rescind  the  contract.  Higham  v.  Harris, 
108  Ind.  246,  and  cases  cited. 

The  obligation  executed  to  the  appellee  by  the  Bohemian 
Oats  Company  reads  as  follows : 

"  No.  F  21.  Organized  under  the  laws  of  the  State  of 
Ohio.  Capital  stock,  $10,000;  liabilities,  $20,000.  I.  D. 
Cranston,  President ;  George  F.  Brandon,  Secretary.  North- 
western Central  Ohio  Bohemian  Oats  Company,  Noble 
township,  Jay  county,  Ind.,  do  hereby  agree  to  sell  ten* 
bushels  of  oats  for  Jacob  Leonhart,  at  ten  dollars  per  bushel, 
less  25  per  cent,  commission,  on  or  before  the  1st  day  of 
November,  1886.  I.  B.  McDonald,  Sup't. 

il Attest :    George  F.  Brandon,  Sec'y. 

"  This  bond  void  without  seal  and  superintendent's  sig- 
nature attached." 

If,  as  alleged,  the  company  was  insolvent,  and  Bohemian 
oats  without  intrinsic  value,  then,  as  is  said  in  Higham  v.  Har- 
ris, supra,  no  rights  were  surrendered  by  the  appellant's  en- 
dorser (the  payee  of  the  obligation),  and  no  benefits  acquired 
by  the  appellee.  But,  further,  if  Bohemian  oats  had  no  in- 
trinsic value,  and  this  fact  was,  as  is  alleged,  known  to  the 
payee  of  the  note,  or  to  the  Bohemian  Oats  Company,  the 
conditions  of  the  company's  obligation  could  not  be  per- 
formed except  by  the  perpetration  of  a  fraud,  such  as  the 
appellee  alleges  was  practiced  upon  him,  upon  some  other 
innocent  person. 

As  was  said  by  the  court  in  McNamara  v.  Qargett,  68 
Mich.  454,  the  performance  of  the  condition  in  the  obliga- 
tion meant  "the  finding  of  another  victim."  On  the  com- 
pany's part  it  was  the  assumption  of  an  obligation  to  swindle 
any  citizen  that  it  could. 
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The  obligation  being  vicious  in  its  character,  the  appellee 
was  under  no  obligation  to  tender  the  company  the  ten  bush- 
els of  oats  for  sale ;  had  he  done  so  he  would  have  been 
morally,  if  not  legally,  responsible  for  whatever  deceit  was 
practiced  by  the  company  in  making  a  sale  of  the  oats. 

In  our  opinion  the  third  paragraph  of  answer  was  good. 
Sehmueckle  v.  Waters,  125  Ind.  265. 

There  is  no  such  inconsistency  between  the  general  verdict 
and  the  answers  to  the  interrogatories  that  all  may  not  stand. 

We  come,  lastly,  to  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial.      # 

The  court  refused  to  give  instruction  No.  10,  requested  by 
the  appellant ;  this  instruction  should  have  been  given.  It 
reads  as  follows :  "  If  the  payee  of  a  promissory  note  goes 
to  a  bank,  where  he  is  acquainted  with  its  officers,  and  offers 
to  sell  to  the  bank  such  note,  at  a  reasonable  discount,  and 
there  is  nothing  on  the  face  of  the  note  that  is  suspicious,  or 
that  would  lead  a  man  of  ordinary  intelligence  to  make  in- 
quiry as  to  how  the  note  was  obtained,  or  the  consideration 
therefor,  the  officers  of  such  bank  may  purchase  such  note 
without  making  any  such  inquiry.  So,  in  this  case,  if  you 
find  from  the  evidence  that  Vincent  P.  Harris,  the  payee  of 
the  note,  went  to  the  plaintiff  and  offered  to  sell  said  note  to 
Nathan  8.  Hawkins,  the  assistant  cashier,  for  a  reasonable 
discount,  and  that  said  Hawkins  was  acquainted  with  said 
Harris,  and  that  said  Hawkins  did  purchase  said  note  of  said 
Harris,  for  the  plaintiff,  paying  him  therefor  the  reasonable 
value  thereof,  without  making  any  inquiry  of  said  Harris  as 
to  how  the  execution  of  said  note  had  been  procured,  or  what 
the  consideration  of  the  note  was,  such  failure  on  the  part  of 
Hawkins  to  make  such  inquiry  would  not  constitute  notice 
to  him  that  the  note  had  been  procured  by  false  and  fraudu- 
lent representations  made  by  Sader  and  Harris  to  the  de- 
fendant, or  that  the  note  had  been  executed  without  any  con- 
sideration, or  that  the  excess  of  the  note  above  ten  dollars 
Vol.  126.— 14 
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was  executed  without  consideration,  unless  the  jury  further 
find  from  the  evidence  that  there  was  something  written,  or 
printed,  on  the  face  or  back  of  the  note  that  was  reasonably 
calculated  to  cause  a  person  of  ordinary  intelligence  to  make 
such  inquiry." 

While  it  is  true  that  a  bank,  or  other  person,  natural  or 
artificial,  purchasing  commercial  paper,  tainted  with  fraud, 
is  bound  to  show  the  payment  of  a  valuable  consideration, 
and  to  rebut  notice  of  the  fraud,  such  purchaser  is  not  called 
upon  to  make  inquiry  of  the  maker,  or  holder,  as  to  the  cir- 
cumstances under  which  the  paper  is  executed,  unless  there 
is  something  about  the  paper  itself,  or  the  circumstanced 
under  which  it  is  presented,  to  excite  the  suspicion  of  a  per- 
son of  common  prudence.  But  persons  dealing  in  commer- 
cial paper  are  expected  to  use  reasonable  diligence  where 
such  paper  is  offered  for  sale,  under  circumstances  that  are 
calculated  to  excite  the  suspicion  of  a  reasonably  cautious 
person.  Oiberson  v.  Jolley,  120  Ind.  301 ;  Schmueckle  v. 
Waters,  supra. 

There  was  evidence  to  support  the  theory  of  the  instruction. 

We  do  not  think  that  it  is  necessary  to  consider  any  other 
question  arising  on  the  motion  for  a  new  trial,  as  the  other 
questions  raised  may  not  arise  again. 

For  the  error  committed  in  refusing  the  instruction,  the 
judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Nov.  25, 1890. 


No.  14,650. 

Adams  v.  Bicknell. 

Malicious  Prosecution. — Conviction  before  Justice. — Acquittal  in.  Oircuit 
Court. — Effect  of  on  Right  of  Action. — Complaint. — Demurrer. — A  complaint 
in  an  action  for  malicious  prosecution  alleged  that  the  defendant  insti- 
tuted before  a  justice  of  the  peace  a  prosecution  against  the  plaintiff 
charging  him  with  having  obstructed  a  certain  public  highway ;  that 
the  plaintiff  was  convicted  before  the  justice  of  the  peace,  and  took  an 
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appeal  to  the  circuit  court,  and  was  acquitted  of  the  charge.  The  com- 
plaint contained  proper  averments  that  the  prosecution  was  malicious 
and  without  probable  cause,  but  there  were  no  averments  that  the  con- 
viction before  the  justice  was  procured  by  perjury  or  subornation  of  per- 
jury on  the  part  of  the  prosecuting  witness,  or  by  fraud  or  collusion,  or 
any  improper  motives  on  the  part  of  the  justice. 
Held,  that  a  demurrer  to  the  complaint  was  properly  sustained.  The  aver- 
ment in  the  complaint  of  the  conviction  before  the  justice,  in  the  ab- 
sence of  averments  that  such  conviction  was  procured  by  perjury  or 
subornation  of  perjury  on  the  part  of  the  prosecuting  witness,  or  that 
it  was  procured  by  fraud  or  collusion,  rebuts  the  other  averments  of 
malice  and  want  of  probable  cause,  and  conclusively  shows  the  exist- 
ence of  probable  cause,  and  exonerates  the  prosecuting  witness  from 
liability  in  an  action  for  malicious  prosecution. 

From  the  Sullivan  Circuit  Court. 

J.  G.  Chaney  and  W.  8.  Maple,  for  appellant. 
W.  C.  Hultz  and  0.  B.  Harris,  for  appellee. 

Olds,  C.  J. — This  is  an  action  for  a  malicious  prosecution. 
The  complaint  alleges  that  in  March,  1887,  the  appellee  in- 
stituted before  a  justice  of  the  peace  a  prosecution  against 
the  appellant,  charging  the  appellant  with  having  obstructed 
a  public  highway  in  Sullivan  county,  Indiana. 

It  appears  from  the  averments  of  the  complaint  that  the 
appellant  was  convicted  before  the  justice  of  the  peace,  and 
he  took  an  appeal  to  the  circuit  court,  and  was  acquitted  of 
the  charge. 

The  complaint  contains  proper  averments  that  the  prose- 
cution was  malicious  and  without  probable  cause,  but  there 
are  no  averments  that  the  conviction  before  the  justice  was 
procured  by  perjury  or  subornation  of  perjury  on  the  part 
of  the  appellee,  or  by  fraud  or  collusion,  or  any  improper 
motives  on  the  part  of  the  justice. 

A  demurrer  was  sustained  to  the  complaint,  exceptions  re- 
served to  the  ruling,  and  the  ruling  of  the  circuit  court  in 
sustaining  the  demurrer  is  assigned  as  error. 

The  sole  question  presented  is  as  to  whether  the  complaint 
is  rendered  defective  on  account  of  its  showing  that  there  was 
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a  conviction  of  the  appellant  before  the  justice  of  the 
peace. 

It  is  contended  by  counsel  for  appellee  that  the  fact  that 
the  appellant  was  convicted  by  the  justice,  in  the  absence  of 
averments  that  such  conviction  was  procured  by  perjury  or 
subornation  of  perjury  on  the  part  of  the  appellee,  or  show- 
ing that  it  was  procured  by  fraud  or  collusion  on  his  part, 
rebuts  the  other  averments  of  malice  and  want  of  probable 
cause,  and  is  conclusive  evidence  of  probable  cause,  and  ex- 
onerates the  appellee  from  liability. 

On  the  other  hand  it  is  contended  by  counsel  for  appellant 
that  the  appeal  operated  to  vacate  the  judgment  before  the 
justice,  and  the  cause  came  up  in  the  circuit  court  for  a  trial 
de  novo,  that  it  is  the  same  as  if  a  new  trial  had  been  granted 
by  the  justice,  and  hence  is  not  conclusive  evidence  that 
probable  cause  existed  for  instituting  the  prosecution. 

The  decisions  of  the  courts  are  not  uniform  upon  the  ques- 
tion presented,  but  we  think  the  great  weight  of  authority  is  to 
the  effect  that  the  judgment  of  conviction  of  the  justice's  court, 
though  appealed  from, and  an  acquittal  had  in  the  circuit  court, 
is,  in  the  absence  of  fraud,  conclusive  of  probable  cause. 

Cooley  Torts  (2d  ed.),  p.  185,  states  the  law  to  be :  "  If 
the  defendant  is  convicted  in  the  first  instance  and  appeals, 
and  is  acquitted  in  the  appellate  court,  the  conviction  below 
is  conclusive  of  probable  cause." 

Stephen,  in  his  work  on  the  law  relating  to  Actions  for  Ma- 
licious Prosecution,  p.  101,  says :  "  It  seems  probable  that  the 
reversal  on  appeal  of  a  conviction  is  not  a  termination  favor- 
able to  the  person  convicted  upon  which  he  can  found  an 
action  for  malicious  prosecution.  Reynolds  v.  Kennedy,  1 
Wils.  232  (1748),  which  has  frequently  been  quoted  as  an 
authority,  was  an  appeal  from  the  Court  of  King's  Bench  in 
Ireland.  The  declaration  was  for  seizing  the  plaintiff's 
brandy,  and  l  falsely  and  maliciously '  exhibiting  an  informa- 
t  ion  against  him  before  the  sub-commissioners  of  excise  for 
not  having  paid  duty  upon  it.     It  alleged  that  the  sub-cam- 
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missioners  condemned  the  brandy,  and  that  the  commission- 
ers of  appeal  *  most  justly  reversed  the  judgment  of  the  sub- 
commissioners/  It  was  held  that  as  to  the  information 
before  the  sub-commissioners  the  declaration  showed  a  foun- 
dation for  the  prosecution,  and  that  as  to  the  appeal '  we  can 
not  infer  from  the  judgment  of  reversal  of  the  commission- 
ers of  appeal,  that  the  defendant,  the  prosecutor,  was  guilty 
of  any  malice/  " 

In  Griffis  v.  Sellers,  2  Dev.  and  Bat.  Law,  492  (N.  C.)  (31 
Am.  Dec.  422),  a  well  reasoned  case,  it  is  held  that  where 
there  were  a  trial  and  conviction  in  the  county  court,  and 
an  appeal  taken  to  the  superior  court  where  the  defendant 
was  acquitted,  it  was  conclusive  of  probable  crime,  and  that 
the  defendant  in  such  case  could  not  maintain  an  action  for 
malicious  prosecution,  and  the  declaration  was  held  bad  for 
this  reason. 

In  the  case  of  Clements  v.  Odorless,  etc.,Co^  8  Central  Rep., 
p.  901,  the  Supreme  Court  of  Maryland,  in  an  action  for 
malicious  prosecution,  where  there  had  been  a  judgment 
in  favor  of  the  defendant,  in  the  cause  upon  which  the 
prosecution  was  based,  which  judgment  had  been  reversed, 
said  :  "  It  was  the  deliberate  judgment  of  a  court  of  com- 
petent jurisdiction  that  there  was  not  only  a  probable  cause 
for  filing  the  bill  for  injunction,  but  that  the  appellee  was 
entitled  to  the  relief  prayed.  A  judgment  thus  rendered 
ought  to  be  considered  conclusive  as  to  the  question  of  prob- 
able cause,  although  it  was  reversed  on  appeal  by  the  Su- 
preme Court ;  otherwise,  in  every  case  of  reversal  an  action 
would  lie  for  the  institution  of  the  original  suit." 

Whitney  v.  Peckham,  15  Mass.  248,  is  a  case  directly  in 
point ;  the  plaintiff  in  that  case  was  arrested  for  an  alleged 
assault  and  battery,  and  tried  and  convicted  before  a  justice. 
On  appeal  to  the  circuit  court  of  common  pleas  he  was  ac- 
quitted. The  Supreme  Court  held  that  the  conviction  be- 
fore the  justice,  he  having  jurisdiction  of  the  subject-matter, 
was  conclusive  evidence  that  there  was  probable  cause.  Par- 


214  SUPREME  COURT  OF  INDIANA, 

Adams  v.  Bicknell. 

ker  v.  Huntington,  2  Gray,  124;  Parker  v.  Farley,  10  Gush- 
ing, 279. 

la  Bitting  v.  TenEyck,  82  Ind.  421,  it  is  said  by  this  court . 
"  The  conviction  of  the  plaintiff  is  always  evidence  of 
probable  cause,  unless  it  was  obtained  chiefly  or  wholly  by 
the  false  testimony  of  the  defendant ;  generally,  it  is  conclu- 
sive evidence  of  probable  cause."  It  is  further  said  :  "  And 
it  has  been  held  sufficient  evidence  of  probable  cause  to  show 
that  .the  plaintiff  was  convicted  of  the  offence  before  a  justice 
of  the  peace  who  had  jurisdiction,  although  he  was  after- 
wards acquitted  on  an  appeal." 

These  decisions  are  in  accordance  with  other  holdings  in 
regard  to  the  law  governing  malicious  prosecutions. 

The  burden  of  proof  rests  upon  the  plaintiff,  in  such  cases, 
to  prove  the  want  of  probable  cause  ;  and  in  this  class  of 
cases  it  has  been  held  that  where  one  lays  all  the  facts  before 
counsel,  and  acts  in  good  faith  upon  an  opinion  given,  it  ex- 
onerates him  from  liability. 

In  Cooley  Torts,  p.  183,  Mr.  Cooley  says :  "  It  may 
perhaps  turn  out  that  the  complainant,  instead  of  relying 
upon  his  own  judgment  has  taken  the  advice  of  counsel 
learned  in  the  law,  and  acted  upon  that.  This  should  be  safer 
and  more  reliable  than  his  own  judgment,  not  only  because 
it  is  the  advice  of  one  who  can  view  the  facts  calmly  and  dis- 
passionately, but  because  he  is  capable  of  judging  of  the  facts 
in  their  legal  bearings.  A  prudent  man  is  therefore  expected 
to  take  such  advice ;  and  when  he  does  so,  and  places  all  the 
facts  before  his  counsel,  and  acts  upon  his  opinion,  proof  of 
the  fact  makes  out  a  case  of  probable  cause,  provided  the 
disclosure  appears  to  have  been  full  and  fair,  and  not  to  have 
withheld  any  of  the  material  facts,"  and  this  doctrine  is  ad- 
hered to  by  this  court,  and  is  distinctly  and  clearly  stated  in 
the  case  of  Paddock  v.  Watts,  116  Ind.  146,  151,  as  follows: 
"  Where  one  lays  all  the  facts  before  counsel,  and  acts  in 
good  faith  upon  an  opinion  given,  he  is  not  liable  to  an  ac- 
tion, even  though  it  turn  out  that  he  was  mistaken.     But  in 
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order  that  he  may  obtain  immunity,  he  must  have  made  a 
full  and  fair  statement  of  all  the  facts  known  to  him." 

When  the  question  arises  upon  the  evidence  it  is  usually  a 
controverted  fact  as  to  whether  the  defendant  did  make  a 
full  and  fair  statement  of  all  the  facts  known  to  him,  and 
acted  in  good  faith  on  the  opinion  given ;  but  should  it  af- 
firmatively appear  in  a  complaint  that  the  defendant  did 
make  a  full  and  fair  statement  to  counsel,  and  in  good  faith 
acted  upon  an  opinion  given,  it  would  seem  that  it  would 
show  a  case  of  probable  cause  on  the  part  of  -the  defendant, 
and  render  the  complaint  insufficient  to  withstand  a  demur* 
rer ;  or  if  such  a  state  of  facts  should  be  pleaded  as  a  de- 
fence, it  would  be  good  to  withstand  a  demurrer. 

If  it  be  a  good  defence,  then  it  destroys  the  plaintiff's 
right  of  action  when  it  is  fully  stated  in  his  complaint. 

One  of  the  reasons  upon  which  this  rule  is  based  is  that 
when  the  prosecuting  witness  acts  upon  facts  which  are  of 
such  a  character  that  when  they  are  stated  to  a  calm  and 
dispassionate  person,  capable  of  judging,  they  lead  him  to 
conclude  the  person  charged  is  guilty,  they  are  such  as 
to  make  a  case  of  probable  cause  on  which  the  prosecuting 
witness  has  the  right  to  act ;  so  in  relation  to  a  case  like 
the  one  at  bar,  if  the  facts  are  such  as  lead  a  court  of  com- 
petent jurisdiction  to  try  the  offence,  to  act  upon  them  and 
find  the  defendant  guilty,  it  makes  out  a  case  of  prob- 
able cause,  and  conclusively  exonerates  the  prosecuting 
witness  from  liability,  although  an  appeal  may  be  taken  and 
an  acquittal  had  in  the  appellate  court. 

As  said  in  Paddock  v.  Watts,  supra,  "  Where  one  lays  all 
the  facts  before  counsel,  and  acts  in  good  faith  upon  an 
opinion  given,  he  is  not  liable  to  an  action  even  though  it 
turn  out  that  he  was  mistaken." 

So  it  may  be  said  in  a  case  where  the  judgment  of  convic- 
tion is  appealed  from  and  an  acquittal  had.  If  the  prose- 
cuting witness  presented  the  facts  to  one  court,  competent  to 
try  the  cause,  and  the  court  found  the  defendant  guilty,  it 
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makes  out  a  case  of  probable  cause,  and  exonerates  him 
from  liability  though  that  court  erred  in  its  judgment.  This 
is  undoubtedly  the  true  rule. 

It  is  the  duty  of  citizens  when  they  are  in  possession  of 
facts  which,  when  fully  and  fairly  presented  to  a  calm  and 
dispassionate  lawyer,  capable  of  determining  whether  such 
facts  constitute  a  crime  such  as  should  be  prosecuted  and 
punished,  or  sufficient  when  presented  to  a  court  having  ju- 
risdiction to  try  the  offence,  to  lead  the  court  to  act  upon 
them,  and  find  the  defendant  guilty,  to  take  legal  steps  for 
the  punishment  of  such  offenders,  and  they  should,  when 
they  act  in  good  faith  upon  such  facts,  be  exonerated  from 
any  liability  in  an  action  for  malicious  prosecution. 

If  it  was  averred  or  shown  by  the  complaint  in  this  case 
that  such  conviction  had  been  procured  by  perjury  or  sub- 
ornation of  perjury  on.ihe  part  of  the  appellee,  or  by  any 
fraud  or  collusion  on  his  part,  it  would  present  a  different 
question,  but  it  contains  no  such  averments. 

The  conclusion  we  have  reached  being  in  harmony  with 
the  ruling  of  the  circuit  court,  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 

Filed  Not.  26, 1890. 
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No.  14,558. 

Ribelin  v.  Peugh  et  al. 

Execution. — Judgment  Against  Husband. — Sale  of  His  Undivided  Two- Third* 
Interest  in  Real  Estate. — Collateral  Attack  by  Judgment  Creditor. —  Wife's  In- 
terest.— Where  a  judgment  is  recovered  against  the  husband  and  a  writ 
of  execution  is  issued  and  levied  on.  the  undivided  two- thirds  of  a  cer- 
tain piece  of  real  estate  owned  by  the  husband,  whose  wife  was  living 
at  the  date  of  the  rendition  of  the  judgment,  and  the  issuance  and 
levy  of  the  execution,  and  the  sale  thereunder,  the  title  of  the  pur- 
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chaser  at  such  sale  can  not  be  successfully  attacked  in  a  collateral  pro- 
ceeding by  a  judgment  creditor  of  the  husband,  whose  judgment  was 
recovered  on  the  same  day,  and  who  subsequent  to  the  first  sale  levied 
upon  all  of  the  land  and  became  a  purchaser  under  said  levy.  Whether 
the  sale  of  the  undivided  two-thirds  of  the  land  was  strictly  regular  or 
not  is  unimportant.  It  covered  the  judgment  debtor's  actual  interest, 
and  is  not  absolutely  void  as  against  a  judgment  creditor.  A  judg- 
ment creditor  can  not  successfully  object  to  a  sale  because  of  irregu- 
larities. 

From  the  Washington  Circuit  Court. 

J.  A.  Zaring  and  M.  B.  Hottel,  for  appellant. 

8.  B.  Voyles,  H.  Morris  and  W.  H.  Paynter,  for  appellees. 

Elliott,  J. — On  the  25th  day  of  May,  1886,  Joseph  Jam- 
ison owned  the  real  estate  which  is  here  the  subject  of  con- 
troversy. At  that  time,  and  continuously  since  that  time, 
Margaret  Jamison  was,  and  has  been,  his  wife.  On  the  day 
named  John  B.  Reyman  and  Spencer  B.  Peugh  each  obtained 
a  judgment  against  Joseph  Jamison,  and  on  the  judgment  of 
Reyman  an  execution  was  issued  and  levied  on  the  undi- 
vided two-thirds  of  the  land.  Sale  was  made  on  that  ex- 
ecution, and  appellant  bought  the  property.  A  certificate 
was  executed  to  him  in  due  form  by  the  sheriff.  After  the 
execution  on  the  Reyman  judgment  was  issued  and  levied, 
Peugh  took  out  an  execution  upon  the  judgment  rendered  in 
his  favor.  This  execution  was  subsequently  levied  upon  all 
of  the  land.  At  the  expiration  of  one  year  from  the  sale  on 
the  Reyman  judgment  the  sheriff  executed  a  deed  to  Ribelin, 
and  at  the  expiration  of  one  year  from  the  date  of  the  sale 
on  the  other  judgment  a  deed  was  executed  to  Peugh  by  the 
sheriff. 

The  trial  court  stated  as  its  conclusions  of  law  : 

"  1st.  That  the  levy  and  sale  made  under  the  Reyman 
judgment  was  void,  because  the  same  was  levied  on  an  un- 
divided interest  in  real  estate,  when  the  execution  debtor 
owned  the  entire  interest. 

"  2d.    That  the  defendant,  Ribelin,  is  not  entitled  to  be 


218  SUPREME  COURT  OF  INDIANA, 


Ribeiin  v.  Peugh  et  al. 


subrogated  to  the  rights  of  Reyman  as  against  Peugh,  and 
thus  obtain  seniority  for  his  judgment  over  that  of  Peugh. 

"  3d.  That  Margaret  Jamison  is  the  owner  in  fee  simple 
of  an  undivided  one-third  part  of  said  real  estate,  and  that 
Spencer  B.  Peugh  is  the  owner,  in  fee  simple,  of  an  undi- 
vided two-thirds  part  in  value  of  said  land,  and  that  Mar- 
garet Jamison  and  Spencer  B.  Peugh  are  tenants  in  common 
of  said  real  estate,  and  are  entitled  to  partition. 

"  4th.  That  Ribeiin  has  no  interest  or  title  in  or  to  said 
real  estate." 

The  trial  court  clearly  erred  in  its  conclusions  of  law,  and 
the  exceptions  of  the  appellant  are  well  taken.  Since  the 
act  of  1875  took  effect  the  interest  of  the  wife  vests  as  against 
judgment  creditors,  and  a  vested  estate  can  not,  of  course, 
be  sold  upon  an  execution  issued  agaiust  a  person  who  does 
not  own  that  estate.  All  that  a  judgment  fastens  upon  is  the 
interest  of  the  judgment  debtor,  and  all  that  passes  by  a  sale 
is  the  interest  or  estate  of  which  he  is  the  owner.  Shirk  v. 
Tliomas,  121  Ind.  147.  The  principle  is  essentially  the  same 
where  a  widow's  interest  is  involved,  for  the  court  has  no 
power  to  order  it  sold.  Hutchinson  v.  Lenicke,  107  Ind.  121, 
and  cases  cited. 

This  general  principle  was  applied  to  a  case  involving  the 
same  question  as  that  with  which  we  are  here  dealing,  and 
the  court,  in  speaking  of  the  wife's  interest,  said  :  "  But,  by 
the  act  of  1875,  this  third  can  not  be  sold  at  all  in  that  man- 
ner ;  and,  when  the  other  two-thirds  are  thus  sold,  the  hitherto 
inchoate  right  of  the  wife  becomes  at  once  consummate." 
Taylor  v.  Stochoell,  66  Ind.  505.  The  case  from  which  we 
have  quoted  has  often  been  approved.  Summit  v.  Ellett,  88 
Ind.  227 ;  De  Armond  v.  Preachers  Aid  Society,  94  Ind.  59; 
Mansur  v.  Hintcson,  94  Ind.  395 ;  Richardson  v.  Schultz,  98 
Ind.  429 ;  Pouder  v.  Ritzinger,  102  Ind.  571  ;  Wright  v. 
Tichenor,  104  Ind.  185  ;  Elliott  v.  Gale,  113  Ind.  383 ;  Brad, 
ley  v.  Thixton,  117  Ind.  255. 

It  is  quite  clear,  therefore,  that  the  interest  of  the  wife 
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can  not  be  divested  by  a  sale  upon  a  judgment  against  the 
husband,  no  matter  how  the  sale  is  conducted.  Possibly  it 
may  be  better  to  offer  the  entire  interest  for  sale,  but  grant- 
ing— not,  however,  by  any  means  deciding — this  to  be  the 
better  course,  it  by  no  means  follows  that  a  sale  of  what  the 
husband  actually  owns  is  absolutely  void.  The  sale  of  a  less 
estate  than  the  judgment  debtor  possesses  can  not,  in  any 
case,  render  the  sale  entirely  nugatory.  Certainly,  in  such  a 
case  as  this,  where  no  more  than  two-thirds  of  the  property 
could  pass,  no  matter  what  mode  of  conducting  the  sale 
might  be  adopted,  the  sale  of  two-thirds  will  not  completely 
vitiate  the  sale  and  destroy  the  title.  As  the  appellant  bought 
two-thirds  of  the  property,  he  bought  all  the  interest  the 
husband  owned,  and  left  nothing  for  the  appellee  Peugh  to 
sell ;  he  could  not  in  any  event  acquire  title  to  what  had 
already  been  sold,  nor  can  he  acquire  title  to  the  wife's  in- 
terest, for  that  is  not  subject  to  sale.  As  the  appellant  ac- 
quired title  to  the  whole  of  the  husband's  interest,  it  seems 
to  necessarily  follow  that  he  became  the  owner  of  the  only 
estate  which  could  be  sold  upon  a  judgment,  leaving  the  wife 
the  owner  of  the  residue,  and  excluding  Peugh  from  any 
participation  in  the  ownership,  so  that  he  is  not  a  tenant  in 
common  with  Mrs.  Jamison.  Whether  the  sale  of  the  un- 
divided two-thirds  of  the  land  was  strictly  regular  or  not  is 
not  important,  for  it  certainly  covered  the  judgment  debtor's 
actual  interest,  and  is  not  absolutely  void  as  against  a  judg- 
ment creditor..  It  has  long  been  the  rule  in  this  State  that 
a  judgment  creditor  can  not  successfully  object  to  a  sale  be- 
cause of  irregularities.  Jones  v.  Carnahan,  63  Ind.  229 ; 
Johnson  v.  Murray,  112  Ind.  154;  Hollcraft  v.  Douglass, 
115  Ind.  139. 

Here  the  only  interest  subject  to  sale  was  that  of  the  judg- 
ment debtor,  and  the  utmost  that  can  be  said,  if,  indeed,  so 
much  can  be  justly  said,  is,  that  the  levy  was  not  made  in 
strict  accordance  with  the  law,  and  this  is,  at  the  most,  no 
more  than  a  mere  irregularity.     Even  the  execution  defend- 
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ant  can  not  avoid  a  sale  upon  execution  in  a  collateral  attack 
unless  it  is  absolutely  void,  for  if  not  void,  it  can  only  be 
avoided  by  a  direct  attack.  Jones  v.  Kokomo,  etc.,  Ass'n,  77 
Ind.  340 ;  Woolery  v.  Grayson,  110  Ind.  149.  Here  the  at- 
tack is  collateral,  and  is  made  by  a  judgment  creditor,  so  that 
the  rule  to  which  we  have  referred  applies  with  peculiar 
force.  The  application  of  this  well  settled  doctrine  leads  to 
a  just  result,  and  prevents  the  appellee  Peugh  from  reaping 
an  undue  advantage,  for  he  ought  not,  in  good  conscience,  to 
be  allowed  to  stand  by  without  objection,  and  after  a  long 
lapse  of  time  insist  upon  the  utter  invalidity  of  the  levy, 
when,  if  he  had  made  a  timely  attack  in  a  direct  mode,  the 
error,  if  there  was  one,  in  making  the  levy  could  have  been 
readily  corrected. 

Judgment  reversed,  with  instructions  to  re-state  conclu- 
sions of  law,  and  to  proceed  in  accordance  with  this  opinion.. 

Filed  Nov.  26, 1890. 
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The  Brush  Electric  Lighting  Company  v.  Kelley. 

Negligence. — Obstruction  in  Sidewalk. — Injury  to  Pedestrian, — Contributory 
Negligence. —  What  does  not  Constitute. — Where  a  pedestrian  carefully  pass- 
ing along  a  sidewalk  in  the  daytime  falls  over  an  electric  light  wire 
negligently  permitted  by  the  company  to  lie  thereon,  he  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence  in  failing  to  observe  the 
obstruction,  and  the  company  is  liable. 

From  the  Carroll  Circuit  Court. 

A.  L.  Kunder,  R.  P.  Davidson  and  J.  C.  Davidson,  for  ap- 
pellant. 

Berkshire,  J. — The  complaint  counts  upon  negligence 
and  personal  injuries,  sustained  by  the  appellee,  resulting 
therefrom. 
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We  are  not  favored  with  a  brief  on  the  part  of  the  appel- 
lee, and  must  pass  upon  the  questions  involved  unaided  by 
any  argument  in  her  behalf. 

The  appellant's  counsel  argue  but  two  questions :  1.  Does 
the  complaint  state  a  good  cause  of  action  ?  2.  Was  the  ap- 
pellee entitled  to  judgment  upon  the  special  verdict? 

We  are  of  the  opinion  that  both  questions  must  be  an- 
swered in  the  affirmative. 

There  is  no  contention  that  the  complaint  does  not  suffi- 
ciently charge  negligence  upon  the  appellant,  and  it  is  con- 
ceded that  it  contains  the  usual  negative  allegations  that 
there  was  no  contributory  negligence  on  the  part  of  the  ap- 
pellee. 

It  is  contended,  however,  that  notwithstanding  such  neg- 
ative allegations,  contributory  negligence  is  disclosed  by  the 
complaint. 

The  charge  in  the  complaint,  shortly  stated,  is  that  while 
the  appellant,  by  its  servants,  was  erecting  and  placing  a 
line  of  wire  to  be  used  in  supplying  electricity  for  light 
along  Main  street,  in  the  city  of  Lafayette,  it  negligently 
and  carelessly  placed,  and  allowed  to  remain,  on  and  along 
the  sidewalk  of  said  street,  a  wire,  and  during  the  time 
said  wire  was  thus  negligently  permitted  to  lie  upon  said 
sidewalk  the  appellee  walked  carefully  along  said  sidewalk 
where  said  wire  was  lying,  and,  without  her  fault,  her  foot 
caught  and  became  entangled  with  said  wire,  whereby  she 
was  violently  thrown  to  the  ground  and  permanently  in- 
jured. 

The  complaint  alleges  that  the  occurrence  happened  in  the 
daytime,  and  it  is  argued  that  it  was  the  duty  of  the  appel- 
lee to  observe  the  wire,  or  to  specifically  allege  some  suffi- 
cient reason  why  she  did  not. 

We  do  not  think  that  it  necessarily  follows  that  the  appel- 
lee was  prima  facte  guilty  of  negligence  in  not  observing  the 
obstruction. 

She  had  the  right  to  presume  that  the  sidewalk  was  free 
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from  obstruction,  until  her  attention  was  in  some  way  called 
thereto,  and  to  act  upon  such  presumption. 

We  quote  the  following  from  Elliott  Roads  and  Streets,  at 
page  471  :  "  The  question  of  contributory  negligence  is, 
generally,  for  the  jury  to  determine  from  the  circumstances 
of  the  case.  The  following  cases  illustrate  the  principles 
above  stated  in  regard  to  contributory  negligence,  and  show 
their  application  to  particular  facts.  Where  the  plaintiff, 
assuming  that  a  sidewalk  was  safe,  and  knowing  nothing  to 
the  contrary,  permitted  her  attention  to  be  momentarily  at- 
tracted to  some  children  playing  in  the  street,  and  fell  into 
a  hole  in  the  sidewalk  from  which  the  cover  had  been  re- 
moved, she  was  held  not  guilty  of  contributory  negligence." 
The  author  cites  the  following  cases  in  support  of  the  text. 
Barry  v.  Terkildeen,  72  Cal.  254(1  Am.  St.  Rep.  55);  Hussey 
v.  Ryan,  64  Md.  426 ;  Jennings  v.  Van  Schaick,  108  N.  Y. 
530  (2  Am.  St.  Rep.  459);  Kelly  v.  Blacfotone,  147  Mass- 
448.  We  cite,  also,  our  own  case  of  Noblesville  Gas,  etc,  Co. 
v.  Loehr,  124  Ind.  79. 

A  small  wire  lying  along  a  sidewalk  might  very  reasona- 
bly be  overlooked  by  a  passer-by  who  has  no  notice  thereof, 
and  the  fact  that  it  is  overlooked  does  not  necessarily  indi- 
cate negligence.  We  can  not  hold,  as  a  question  of  law,  that 
a  person  may  not  pass  along  a  sidewalk,  cautiously,  and  fail 
to  observe  a  small  wire  lying  along  or  across  it,  and  then 
we  can  imagine  many  circumstances  whereby  the  attention 
of  the  pedestrian  might  be  attracted  from  the  sidewalk, 
which  would  be  sufficient  to  divert  the  attention  of  any 
reasonably  prudent  person. 

The  case  of  Indiana,  etc.,  R.  W.  Co.  v.  Dailey,  110  Ind. 
75,  which  counsel  cite,  is  not  in  point.  That  was  an  action  by 
an  employe  against  the  railway  company  to  recover  damages 
attributable  to  the  negligence  of  the  company  in  the  em- 
ployment of  an  unskilful  and  careless  fellow-servant. 

In  this  class  of  cases  the  courts  require,  as  a  rule  of  plead- 
ing, that  in  addition  to  the  ordinary  negative  allegation  as  to 
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contributory  negligence,  it  must  appear  by  a  specific  allega- 
tion that  the  plaintiff  had  no  knowledge  of  the  careless  habits, 
or  want  of  skill,  of  his  fellow-servant,  for  the  reason  that  the 
presumption  will  be,  in  the  absence  of  such  allegation,  that 
the  plaintiff  had  knowledge  of  such  want  of  care,  or  skill, 
and  with  such  knowledge  assumed  the  risk  by  continuing  to 
serve  his  employer,  and  having  taken  upon  himself  the  risk 
he  can  not  recover,  whether  he  was  or  was  not  guilty  of  neg- 
ligence contributing  to  the  injury. 

The  case  of  Riest  v.  City  of  Goshen,  42  Ind.  339,  we  think  is 
an  authority  against  the  appellant.  In  this  case  the  court  says 
that  "  The  averment  must  be  either  expressly  made  in  the 
complaint,  that  the  injury  occurred  without  fault  or  negli- 
gence of  the  plaintiff,  or  it  must  clearly  appear  from  the  facts 
which  are  alleged  that  such  must  have  been  the  case." 

The  other  cases  cited  do  not  militate  against  our  conclu- 
sion. 

We  have  carefully  examined  the  special  verdict,  and,  al- 
though it  is  unnecessarily  lengthy,  and  contains  some  evi- 
dentiary facts,  as  well  as  numerous  conclusions  from  the  facts 
stated,  we  are  impressed  with  the  conclusion  that  the  issu- 
able facts  found  by  the  jury  fully  support  the  judgment  ren- 
dered by  the  court. 

The  facts  found  establish  the  injuries  complained  of,  and 
disclose  negligence  on  the  appellant's  part  and  its  absence  on 
the  part  of  the  appellee. 

The  verdict,  we  think,  supports  the  theory  of  the  com- 
plaint. 

We  do  not  feel  called  upon  to  give  a  statement  of  the  facts 
found  by  the  jury,  or  to  discuss  their  bearing  and  force,  in 
this  opinion,  as  it  would  be  labor  expended  to  no  useful 
purpose. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 
Fil«d  Nov.  26, 1890. 
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_  No.  14,643. 

126    221 
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Witness.— Decedent  Estates.— Action  by  Creditor.— Section  499,  R.  S.  1S81% 
—  Widow  an  "Heir"  Under. — In  an  action  by  the  creditor  of  a  decedent  to 
compel  the  widow  to  account  for  the  value  of  the  personal  property  of 
such  decedent  taken  and  converted  by  her  after  his  death,  and  to  com- 
pel the  application  of  the  proceeds  to  the  payment  of  the  plaintiff's 
debt,  the  widow  is  an  "  heir"  under  section  499,  R.  S.  1881,  and  the  plain- 
tiff is  not  a  competent  witness  to  testify  as  to  any  matter  which  oc- 
curred prior  to  the  death  of  the  ancestor. 

Same. — Administratrix  de  son  tort. — Allegation  of  Complaint  as  to. — Compe- 
tency of  Plaintiff  as  Witness  not  Affected  Thereby. — Allegations  in  the  com- 
plaint making  the  widow  liable  as  an  administratrix  de  son  tort  did  not 
change  the  action  so  as  to  make  the  plaintiff  competent  to  testify  as  a 
witness. 

From  the  Warren  Circuit  Court. 

W.  P.  Rhodes,  for  appellant. 

J.   W.  Sutton  and  W.  L.  Rabourn,  for  appellee. 

Olds,  C.  J. — This  is  an  action  brought  by  the  appellant 
against  the  appellee  under  section  2258,  R.  S.  1881,  charg- 
ing the  appellee,  she  being  the  widow  of  Chester  Anderson, 
deceased,  with  taking  possession  of  the  personal  property  of 
said  deceased  after  his  death  and  converting  the  same  to  her 
own  use,  alleging  that  said  Anderson  died  intestate,  and  that 
no  administrator  of  his  estate  had  been  appointed,  the  ap- 
pellant alleging  as  a  reason  giving  him  the  right  to  maintain 
said  action,  that  he  was  a  creditor  of  the  decedent  on  ac- 
count of  the  appellant  having  erected  a  fence,  which  after- 
wards became  a  partition  fence  between  the  lands  of  appel- 
lant and  the  decedent,  whereby  the  decedent  became  liable 
to  pay  appellant  for  the  value  of  one-half  of  the  same  by 
virtue  of  section  4853,  R.  S.  1881. 

Issues  were  joined  on  the  complaint,  and  a  trial  had  before 
a  jury,  and  a  special  verdict  returned,  and  judgment  rendered 
upon  the  same  for  the  appellee.  Appellant  filed  a  motion  for 
a  new  trial. 
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Several  questions  are  reserved,  but  none  of  them  discussed 
except  the  ruling  of  the  court  in  refusing  to  allow  the  ap- 
pellant to  testify  as  a  witness  in  his  own  behalf. 

The  court  refused  to  allow  the  appellant  to  testify  as  a 
witness  in  his  own  behalf,  upon  the  theory  that  he  was  dis- 
qualified, and  not  a  competent  witness  under  section  499, 
R.  S.  1881,  which  provides :  "  In  all  suits  by  or  against  heirs 
or  devisees,  founded  on  a  contract  with  or  demand  against 
the  ancestor,  to  obtain  title  to  or  possession  of  property,  real 
or  personal,  of,  or  in  right  of,  such  ancestor,  or  to  affect  the 
same  in  any  manner,  neither  party  to  such  suit  shall  be  a 
competent  witness  as  to  any  matter  which  occurred  prior 
to  the  death  of  the  ancestor." 

This  is  a  case  that  comes  clearly  within  the  spirit  if  not 
the  letter  of  the  statute.  Hudson  v.  Houser,  123  Ind.  309 
(313). 

The  widow  must  undoubtedly  be  regarded  as  an  heir  un- 
der this  section,  and  it  is  as  applicable  to  the  widow  as  it 
would  be  to  the  child  of  a  decedent.  Glass  v.  Davis,  118 
593.  The  action  is  founded  upon  a  demand  against  the  an- 
cestor, and  the  action  relates  to  the  property  of  the  ancestor. 
The  appellant  seeks  to  require  the  widow  to  account  for  the 
value  of  property  of  the  ancestor  taken  by  her  after  his 
death,  and  compel  the  application  of  the  proceeds  to  the 
payment  of  a  debt  alleged  to  be  due  from  the  ancestor. 

One  element  which  creates  the  right  of  action,  if  it  exists, 
is  the  fact  that  the  decedent  had  title  to  the  property  at  the 
time  of  his  death.     The  appellant  has  the  right  to  maintain' 
the  action,  if  at  all,  on  account  of  being  a  creditor  of  the 
estate  of  the  decedent. 

The  action  then  is  an  action  by  a  creditor  of  the  decedent 
against  the  widow,  the  heir  of  the  decedent,  to  compel  an 
accounting  by  her  for  property  owned  by  the  decedent  at-the 
time  of  his  death,  and  taken  and  converted  by  her.  The 
appellant  can  not  require  an  accounting  of  the  heir  unless  he 
Vol.  126.— 15 
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establish  the  fact  that  he  is  a  creditor  of  the  estate.  If  the 
appellant  was  presenting  his  claim  against  the  estate  for  al- 
lowance, he  would  be  an  incompetent  witness,  while  it  can 
not  be  said  that  because  he  would  be  incompetent,as  a  wit- 
ness against  the  administrator  in  making  proof  of  his  claim, 
he  is  necessarily  an  incompetent  witness  in  this  case ;  yet 
it  does  show  a  reason  for  construing  section  499,  supra, 
so  atf  to  exclude  him  as  a  witness,  for  why  allow  him  to  es- 
tablish his  claim  as  a  creditor  in  this  case,  and  compel  an  ac- 
counting by  the  heir,  unless  his  claim  be  established  by  such 
evidence  as  would  authorize  an  allowance  of  the  claim  against 
the  estate  of  the  decedent  ? 

There  is  no  reason  why  the  widow  should  be  disturbed 
and  made  to  account  by  the  appellant  unless  he  made  proof 
showing  that  he  had  a  right  to  recover  from  the  estate  of  the 
decedent.  , 

The  action  is  against  an  heir  of  the  decedent ;  it  is  founded 
upon  a  demand  against  the  decedent,  and  it  relates  to  the  per- 
sonal property  belonging  to  the  estate,  to  compel  the  pro- 
ceeds of  such  property  to  be  applied  to  the  payment  of  the 
appellant's  debt,  as  it  is  alleged  in  the  complaint  that  all  other 
debts  of  the  decedent  have  been  paid  by  the  appellee.  If 
no  legal  debts  existed  the  widow  had  a  right  to  all,  or  at  least 
an  interest  in,  the  property  or  the  proceeds  as  the  heir  of  her 
husband.  She  is  an  heir,  and  was  sued,  and  the  allegations 
in  the  complaint  making  her  liable  as  an  administratrix  de 
son  tort  did  not  change  the  action  so  as  to  make  the  appel- 
lant competent  to  testify  as  a  witness. 

It  is  the  status  of  the  parties  that  renders  them  incompe- 
tent as  witnesses,  and  this  can  not  be  changed  by  averments 
in  the  complaint.  It  is  the  object  of  the  statute  that  in 
an  action,  the  purpose  of  which  is  to  take  from  the  heirs 
the  property  of  the  ancestor  by  reason  of  a  liability  exist- 
ing against  the  ancestor,  such  right  shall  be  established  by 
evidence  other  than  the  testimony  of  the  claimant  in  regard 
to  matters  occurring  in  the  lifetime  of  the  deceased  ;  death 


NOVEMBER  TERM,  1890.  227 


Poulson  ctaLt.  Simmons. 


having  sealed  the  lips  of  one,  the  law  seals  the  Hps  of  the 
other. 

We  think  it  was  properly  ruled  that  the  appellant  was  not 
a  competent  witness  to  testify  as  to  any  matter  which  oc- 
curred prior  to  the  death  of  the  ancestor. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dtc  9, 1890. 


No.  14,063. 

Poulson  et  al.  v.  Simmons. 

I4AW  of  Case. — The  law,  as  declared  on  a  former  appeal,  continues  to  be 
the  law  of  the  case  to  the  end. 

From  the  Hancock  Circuit  Court. 

J.  A.  New,  for  appellants. 

W.  22.  Hough  and  L.  H.  Reynolds,  for  appellee. 

Berkshire,  J. — The  only  error  assigned,  to  whioh  coun- 
sel for  the  appellants  calls  our  attention,  is  the  one  calling  in 
question  the  correctness  of  the  conclusions  of  law,  as  an- 
nounced by  the  trial  court.  Counsel  for  the  appellee  make 
the  point  that  there  is  not  a  proper  assignment  of  errors, 
but  in  view  of  the  conclusion  to  which  we  have  arrived 
we  have  not  seen  proper  to  consider  the  question  of  prac- 
tice. 

This  case  has  been  here  before,  and  the  law,  as  declared 
on  the  former  appeal,  must  continue  to  be  the  law  of  the 
case  to  the  end. 

The  opinion  of  the  court,  given  upon  the  former  appeal, 
will  be  found  reported  in  Thomas  v.  Simmons,  103  Ind., 
beginning  with  page  538.  The  opinion  was  delivered  by 
Niblack,  J. 
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The  issues  were  in  no  way  changed  after  the  cause  was  re- 
manded to  the  trial  court  for  another  trial,  and  hence  we  can 
not  do  better  than  to  adopt  the  statement  made  in  the  former 
opinion,  as  it  is  clear  and  comprehensive.  This  court,  in  its 
former  decision,  affirmed  the  ruling  of  the  trial  court  in  over- 
ruling the  demurrers  to  the  second,  fifth,  and  sixth  para- 
graphs of  the  complaint,  but  held  that  there  was  technical 
error  as  against  the  appellants  in  the  court's  conclusions  of 
law,  as  stated  in  its  special  finding,  at  the  same  time  holding 
that  the  appellee  was  entitled  to  relief  of  a  higher  and  dif- 
ferent character  than  the  judgment  afforded  him. 

In  the  last  trial  the  court  seems  to  have  carefully  followed 
the  law,  as  declared  by  this  court,  and  in  view  of  the  facts 
as  found,  we  can  not  imagine  how  its  conclusions  of  law 
could  have  been  other  than  as  stated. 

The  facts  bring  the  case  clearly  within  the  case  made  by 
the  second  paragraph  of  the  complaint. 

Upon  the  facts  found  the  appellant  Poulson  was  the  owner 
of  the  judgment  and  decree,  which  he  obtained  against  the 
Forgeys ;  and,  as  was  held  upon  the  former  appeal,  the  judg- 
ment became  wholly  merged  when  he  purchased  the  certifi- 
cate of  sale  held  by  Hough  to  the  mortgaged  premises,  and 
afterwards  obtained  a  sheriff's  deed  therefor. 

Whatever  equities  there  may  have  been  as  between  Poul- 
son and  Taylor  W.  Thomas,  they  could  in  no  way  prejudice 
or  affect  the  rights  of  other  parties. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dec  9, 1890. 
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No.  14,550. 

The  Louisville,  New  Albanty  and  Chicago  Railway 

Company  v.  Nitsche. 

Bailboad. — Setting  Out  Fire  on  Right  of  Way. — Where  a  railroad  company 
in  a  season  of  great  drouth  sets  out  fire  on  the  right  of  way,  which  ex- 
tends over  beds  of  turf  or  peat,  the  same  material  forming  the  surface 
of  the  body  of  adjoining  lands,  it  is  guilty  of  a  positive  wrong,  and  not 
of  mere  passive  negligence,  and  is  liable  for  loss  resulting  to  adjacent 
owners. 

Sams. — Fire  Spread  by  Means  of  Turf — Liability  of  Company. — Where  the 
fire  so  set  out,  although  the  blaze  and  flames  were  extinguished,  re- 
mained smoldering  in  the  turf,  and,  kindled  again  into  flames  by  an 
ordinary  wind,  spread  to  the  land  of  an  adjoining  owner,  thence  to  that 
of  his  neighbor,  and  still  smoldering  in  the  turf  was  carried  by  an  ordi- 
narily strong  wind  to  the  land  of  another,  the  company  is  liable  for  the 
loss  suffered  by  such  person.  PcnnsylvaniatCo.  v.  WkUlock,  99  Ind.  16, 
distinguished. 

From  the  Lake  Circuit  Court. 

G.  W.  Friedley  and  E.  G.  Field,  for  appellant. 
J.  Kopelke,  for  appellee. 

Elliott,  J. — Gathered  and  grouped  in  a  form  sufficiently 
full  and  clear  to  exhibit  the  questions  of  law  which  arise  in 
this  case,  the  facts,  as  they  appear  in  the  special  finding,  may 
be  thus  stated :  The  appellee  is  the  owner  of  lands  used  for 
ordinary  farming  and  grazing  purposes  adjoining  the  appel- 
lant's railroad.  On  the  19th  day  of  July,  1887,  the  section 
hands  of  the  appellant,  by  order  of  its  road-master,  set  fire 
to  grass,  weeds  and  other  combustible  materials  on  the  ap- 
•  pellant's  right  of  way,  a  short  distance*  from  the  appellee's 
.  land,  and  burned  off  a  great  part  of  the  space  occupied  by 
the  track.  The  object  of  the  section  men  was  to  remove 
from  the  right  of  way  all  combustible  materials.  At  the  time 
the  fire  was  set  out  it  was  very  dry,  no  rain  having  fallen  for 
more  than  four  weeks.  The  section  men  extinguished  all 
the  blaze  and  flame  caused  by  the  fire  set  out  by  them,  but 
fire  remained  in  some  pieces  of  turf  which  had  been  ignited, 
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and  although  there  was  no  flame,  the  fire  was  still  alive  and 
smoldering.  These  pieces  of  burning  turf  were  cast  back 
upon  the  space  which  had  been  burned  over.  The  appel- 
lant's right  of  way  extended  over  beds  of  turf  or  peat,  and 
the  same  material  formed  the  surface  of  the  body  of  adjoin- 
ing lands,  and  also  of  the  appellee's  land,  which  was  adja- 
cent to  the  right  of  way  of  the  appellant.  Turf,  or  peat, 
when  dry,  will  ignite  and  burn  to  the  depth  at  which  it 
ceases  to  be  dry.  On  the  22d  day  of  July,  1887,  the  wind 
shifted  to  the  northeast,  and  blew  fresh,  but  Dot  unusually 
strong  for  the  locality.  The  fire  smoldering  in  the  pieces  of 
turf  cast  back  upon  the  track  was  kindled  into  a  flame,  and, 
passing  from  the  right  of  way,  communicated  fire  to  the  land 
owned  by  Hawkinson,  burned  there  for  a  time,  but  finally 
all  the  fire  that  was  vfcible  was  fought  out  and  extinguished 
by  persons  residing  in  the  neighborhood.  The  fire  had,  how- 
ever, communicated  with  the  turf  on  Hawkinson's  farm, 
where  it  remained  dormant  until  the  morning  of  the  23d  day 
of  the  month  named ;  on  that  day  it  broke  out  and  spread 
over  the  land  of  Schaffer.  For  the  second  time  neighbors 
extinguished  such  flame  as  was  visible,  but  the  turf  still 
held  fire,  and  burned  slowly.  On  the  24th  day  of  the  same 
month  the  wind  shifted  to  the  south,  and  the  fire  from  Schaf- 
fer's  land  was  communicated  to  the  turf,  or  peat,  on  the  ap- 
pellee's farm.  For  the  third  time  such  fire  as  could  be  seen 
or  reached  was  extinguished  by  persons  residing  in  the  neigh- 
borhood, assisted  by  the  employees  of  the  appellant,  but  still 
the  fire  remained  in  the  turf,  smoldering  but  not  extinguished. 
On  the  2d  day  of  August  the  wind  increased,  but  it  did  not 
blow  stronger  than  is  usual  in  the  locality,  and  again  the  fire 
smoldering  in  the  turf  on  appellee's  farm  broke  out.  It  ran 
over  ten  acres,  and  caused  the  appellee  serious  loss.  "  By 
reason  of  the  dryness  of  the  season  and  the  character  of  the 
soil,"  says  the  trial  court  in  its  finding,  "  it  was  negligence 
on  the  part  of  the  defendant  to  set  fire  to  and  burn  off  the 
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right  of  way  at  the  place  and  time  where  the  same  was  so 
burned." 

Ad  essential  and  ruling  element  of  this  case  is,  that  it  was 
a  tortious  act  to  set  out  the  fire  which  caused  the  plaintiff's 
iujury.  It  was  something  more  than  culpable  negligence  to 
start  a  fire  on  a  bed  of  turf,  or  peat,  in  a  season  of  great 
drouth,  when  for  weeks  no  rain  had  fallen  and  the  ground 
was  parched  and  dry.  The  act  of  the  defendant  in  setting 
out  a  fire  at  such  a  place  and  under  such  conditions  was  a 
positive  wrong,  for  the  law  forbids  that  one  person  should 
put  the  property  of  another  in  jeopardy  by  such  an  act.  In 
degree,  only,  is  there  a  difference  between  such  a  case  as  this 
and  one  in  which  a  person  kindles  a  fire  near  a  train  of  gun- 
powder leading  to  a  magazine  filled  with  explosive  sub- 
stances. In  essence  the  case  is  the  same  as  that  of  one  who 
builds  a  fire  upon  materials  that  will  ignite  and  continue 
burning  in  a  place  where  all  surrounding  materials  are  of 
the  same  combustible  character.  If  a  person  should  kindle 
a  fire  in  a  great  heap  of  inflammable  paper,  surrounded  on 
every  side  by  other  like  heaps,  with  the  line  of  communica- 
tion between  them  direct  and  unbroken,  no  one,  we  venture 
to  say,  would  hesitate  to  declare  that  he  by  whom  the  fire 
was  kindled  was  guilty  of  a  positive  tort,  and  not  of  mere 
passive  negligence. 

A  railroad  company  has  a  right  to  remove  combustible 
material  from  its  right  of  way,  and  ordinarily  it  may  not  be 
negligence  to  employ  fire  for  that  purpose;  but  where  the 
conditions  are  such  as  to  put  in  great  peril  adjacent  property 
fire  can  not  be  rightfully  used  for  such  a  purpose.  Fire  is 
a  necessary  agent,  in  common  use  in  life,  and  from  its  em- 
ployment, under  ordinary  conditions,  negligence  or  wrong 
is  not  necessarily  inferable;  but  it  may  be  so  used  as  to 
make  the  person  using  it  guilty  of  a  tortious  act.  The  doc- 
trine we  assert  was  declared  in  the  early  years  of  the  common 
law.  Smith  v.  Frampton,  2  Salk.  644  ;  Tubervil  v.  Stamp,  1 
Salk.  13;  A  no nymous,  Cro.  Eliz.,  10. 
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The  rale  has  continued  in  unbroken  force  through  all  the 
ages  of  the  jurisprudence  of  the  English  speaking  nations. 
Catron  v.  Nichols,  81  Mo.  80;  Miller  v.  Martin,  16  Mo.  508 ; 
Clark  v.  Foot,  8  Johns.  421 ;  Barnard  v.  Poor,  21  Pick.  378  ; 
Hanlon  v.  Ingram,  3  Iowa,  108  ;  Fahn  v.  Reichart,  8  Wis. 
105;  Filliter  v.  Phippard,  11  Q.  B.  347;  McKenzie  v.  Mc- 
Leod,  10  Bing.  385;  Cleland  v.  Thornton,  43  Cal.  437; 
Collins  v.  Chroseclose,  40  Ind.  414.  A  lawful  act  may  be  done 
in  such  a  mode,  or  under  such  circumstances,  as  to  make  it 
wrongful,  and  where  fire  is  used  in  an  improper  manner,  or 
under  circumstances  such  as  inexcusably  imperil  surround- 
ing, or  adjacent  property,  the  person  so  using  it  is  a  wrong- 
doer. Gagg  v.  Vetter,  41  Ind.  228 ;  Freemantle  v.  Londont 
etc.,  R.  W.  Co.,  2  F.  &  F.  337  ;  Aldridge  v.  Great  Western,  etc., 
R.  W.  Co.,  3  Man.  &  G.  515  ;  Vaughan  v.  Menlove,  3  Bing. 
(N.  C.)  468;  Crogate  v.  Morris,  Brownlow  &  G.  197;  Hig- 
gins  v.  Dewey,  107  Mass.  494.  Iu  a  series  of  cases  our  court 
has  held  that  railroad  companies  are  not  liable  for  setting  out 
fire  on  their  own  right  of  way,  but  are  liable  for  negligently 
suffering  it  to  escape  and  injure  adjacent  property.  Pitts- 
burgh,  etc.,  R.  W.  Co.  v.  Hixon,  79  Ind.  Ill,  and  cases  cited  ; 
Pittsburgh,  etc.,  R.  W.  Co.  Jones,  86  Ind.  496  ;  Brinkman  v. 
Bender,  92  Ind.  234  ;  Louisville,  etc.,  R.  W.  Co.  v.  Ehlert,  87 
Ind.  339 ;  Indiana,  etc.,  R.  W.  Co.  v.  Adamson,  90  Ind.  60  > 
Indiana,  etc.,  R.  W.  Co.  v.  McBroom,  91  Ind.  Ill ;  Wabash, 
etc.,  R.  W.  Co.  v.  Johnson,  96  Ind.  40 ;  Pittsburgh,  etc.,  R.  W. 
Go.  v.  Hixon,  110  Ind.  225.  Within  the  principles  established 
by  these  authorities  the  person  whose  land  was  first  reached 
by  the  fire  would  undoubtedly  be  entitled  to  recover,  for  the 
use  of  fire  under  the  circumstances  existing  at  the  time  the 
first  was  set  out  by  the  appellant  was  wrongful,  and  the  con- 
ditions were  such  as  to  make  it  reasonably  certain  that  it 
would  leave  the  appellant's  right  of  way  and  follow  the  con- 
tinuous beds  of  peat,  or  turf,  upon  which  the  track  was  laid, 
and  which  extended  on  every  side  of  it,  covering  many  acres. 
That  the  fire  would  escape   from  the  right  of  way  was  so 
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probable  that  the  appellant  must  be  held  responsible  for  what 
did  actually  occur,  for  all  persons  are  required  to  foresee  and 
provide  against  the  probable  consequences  of  their  acts. 
Unusual  and  improbable  results  are  not  to  be  anticipated, 
but  usual,  or  probable,  ones  must  be.  Billman  v.  Indianapo- 
lis, etc.,  R.  R.  Co.,  76  Ind.  166 ;  Dunlap  v.  Wagner,  85  Ind. 
529  (44  Am.  Rep.  42) ;  Wabash,  etc.,  R.  W.  Co.  v.  Locke,  112 
Ind.  404;  Louisville,  etc.,  R.  W.  Co.  v.  Wood,  113  Ind.  544 
(556),and  cases  cited;  Glore  v.  Mclntire,  120  Ind.  262  (265); 
Cincinnati,  etc.,  R.  R.  Co.  v.  Cooper,  120  Ind.  469  (472) ; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Clem,  123  Ind.  15 ;  Lane  v. 
Atlantic  Works,  111  Mass.  136;  Hilly.  Winsor,  118  Mass. 
251. 

The  only  difficulty  which  this  case  presents  grows  out  of 
the  fact  that  the  fire  crossed  the  land  of  Hawkinson  and  of 
Schaffer  before  reaching  that  of  the  appellee,  but  the  difficulty 
will  be  found,  upon  scrutiny  and  analysis,  to  be  apparent 
rather  than  real.  Its  apparel  of  seeming  strength  drops 
when  the  tests  of  reason  and  authority  are  applied,  for 
neither  upon  principle  nor  authority  can  it  be  justly  con- 
cluded that  the  injury  was  so  remote  as  to  defeat  a  right  of 
recovery.  As  has  been  shown,  the  act  of  setting  out  a  fire 
at  such  a  season  and  on  an  inflammable  and  continuous  bed  of 
peat  was  a  positive  wrong  and  not  mere  passive  negligence, 
so  that  the  case  falls  within  the  rule  declared  in  the  famous 
"Squib  case"  which  our  own  and  other  courts  have  so  often 
and  so  strongly  approved.  Scott  v.  Shepherd,  2  W.  Black.  892  ; 
Billman  v.  Indianapolis,  etc.,  R.  R.  Co.,  supra;  Dunlap  v. 
Wagner,  supra  ;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck,  96  Ind. 
346  (49  Am.  R.  168) ;  Louisville,  etc.,  R.  W.  Co.  v.  Falvey,  104 
Ind.  409  ;  Indianapolis,  etc.,  R.  W.  Co.  v.  Pitzer,  109  Ind.  179 
(188)  ;  Ohio,  etc.,  R.  R.  Co.  v.  Hecht,  115  Ind.  443,  and  cases 
cited ;  Louisville,  etc.,  R.  W.  Co.  v.  Stvyder,  117  Ind.  435  ;  Den- 
ver, etc.,  R.  W.  Co.  v.  Harris,  122  U.  S.  597  ;  Lake  Shore,  etc., 
R.  W.  Co.  v.  Rosenzweig,  113  Pa.  St.  519;  Addison  Torts, 
42 ;    Cooley    Torts,  70 ;    Bishop   Non-Contract   Law,  sec- 
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tion  45;  2  Shear.  &  Redf.  Neg.  (4th  ed.),  section  742. 
The  wrong  of  the  appellant  put  in  motion  the  destructive 
agency,  and  the  result  is  directly  attributable  to  that  wrong. 
In  this  instance  cause  and  effect  are  interlinked ;  there  is  no 
break,  the  chain  is  perfect  and  complete.  The  line  of  con- 
nection is  as  continuous  and  almost  as  closely  woven  into 
unity  as  the  beds  of  peat  which  the  railroad  traverses  and 
which  lie  in  one  vast  body  along  the  right  of  way.  Firing 
one  part  of  such  a  body  of  inflammable  material  when  it  was 
parched  by  the  long  drouth  was,  in  legal  contemplation, 
firing  it  all,  for  the  spread  of  the  fire  was  so  probable  that 
it  was  the  duty  of  the  appellant  to  foresee  the  result  and 
not  set  out  the  fire.  If  a,  man  should  set  fire  to  a  rope 
saturated  with  inflammable  oil  leading  from  house  to  house 
and  the  fire,  following  the  rope,  should  destroy  a  third  house, 
we  suppose  it  to  be  perfectly  clear  that  he  would  be  liable 
to  the  owner  of  that  house,  and  what  is  true  of  the  imag- 
inary case  is  true  of  the  actual  one,  for  the  line  of  causation 
is  even  more  complete  and  perfect  in  the  latter  than  in  the 
former.  We  discriminate  this  case  from  the  case  of  Penn- 
sylvania Go.  v.  Whitloek,  99  Ind.  16.  There  is  solid  rea- 
son for  discriminating  between  the  two  cases.  In  the  one 
there  was  mere  passive  negligence,  in  the  other  a  positive 
wrong.  There  is  also  another  element  of  difference,  for  the 
case  referred  to  proceeds  upon  the  theory  that  there  was  an 
intervening  agency  and  a  break  in  the  line  of  causation,  while 
here  no  such  theory  can  be  framed  without  violence  to  the 
facts  since  the  fire  followed  the  continuous  inflammable  bed 
of  peat  upon  which  it  was  ignited  by  the  appellant.  It 
must,  indeed,  be  owned  that  the  case  cited  carries  the  doc- 
trine to  the  utmost  verge.  The  doctrine  can  not,  at  all 
events,  be  extended,  for  even  limiting  it  to  the  facts  of  the 
particular  instance  then  before  the  court  the  decision  is  in 
conflict  with  the  decisions  of  the  Supreme  Court  of  the 
United  States,  with  those  of  almost  all  of  the  State  courts, 
and  it  is  at  variance  with  the  views  of  the  standard  text- 
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writers.  Milwaukee,  etc.,  R.  W.  Go.  v.  Kellogg,  94  U.  S. 
469 ;  Shear.  &  Bedf.  Neg.  (4th  ed.)  section  666,  and  notes ; 
Cooley  Torts,  96,  and  note ;  Bishop  Non-Contract  Law,  sec- 
tion 45 ;  8  Am.  &  Eng.  Eucyc.  of  Law,  11,  and  cases  cited. 

It  is  difficult,  if  not  impossible,  to  find  a  substantial  rea- 
son for  holding  that  an  ordinary  wind  is  an  independent  in- 
tervening agency,  for  what  occurs  in  the  usual  course  of  na- 
ture, and  is  not  abnormal  or  extraordinary,  can  not  be  re- 
garded as  an  independent  agency.  We  think  it  very  clear, 
that  if  a  man  should  erect  walls  too  weak  to  withstand  the 
force  of  ordinary  winds,  and  they  should  fall  upon  and  crush 
an  adjoining  building,  he  could  not  defeat  the  claim  of 
the  owner  of  the  ruined  building  upon  the  ground  that  the 
walls  fell  before  an  ordinary  wind.  Between  the  supposed 
case  and  the  real  one  before  us,  no  difference  in  principle  can 
be  discerned  by  the  keenest  vision.  Extraordinary  winds 
may  justly  be  regarded  as  independent  intervening  agencies ; 
but  not  so  winds  which  are  usual,  and  prevail  without  dis- 
turbing the  normal  condition  of  nature.  One  who  is  him- 
self without  fault  has,  in  justice  and  common  fairness,  a  right 
to  recover  from  one  who  has  caused  him  loss  by  a  tortious 
act,  although  an  ordinary  natural  occurrence  entered  into 
the  chain  of  events  which  culminated  in  the  loss.  It  is,  in 
truth,  impossible  to  conceive  a  case  wherein  loss  from  fire 
can  happen  wholly  independent  of  natural  causes.  Fire  will 
not  burn  without  air,  and  yet  no  one  will  be  bold  enough  to 
assert  that  because  this  natural  agency  enters  into  every  con- 
flagration, therefore,  the  wrong-doer  is  absolved  from  re- 
sponsibility. 

It  is  very  seldom  that  any  case  arises  in  which  some  break 
between  cause  and  effect  is  not  discernible  upon  rigid  scru- 
tiny and  by  captious  refinement,  but  the  law  is  a  practical 
science,  and  repudiates  subtle  refinements  and  speculative  in- 
quiries. It  will  not  sacrifice  substantial  rights  to  such  imprac- 
ticable processes,  but  will  reject  them  to  make  way  for  prac- 
tical justice.  Recondite  discussions  of  efficient  cause,  plurality 
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of  causes  and  kindred  topics,  are  for  the  metaphysician  and 
the  speculative  philosopher,  not  the  practical  lawyer  or  judge. 
In  the  ably  reasoned  opinion  pronounced  in  the  case  of  Mil- 
waukee, etc.,  R.  R.  Co.  v.  Kellogg,  supra,  the  Supreme  Court 
of  the  United  States  unanimously  declared  that  "  In  a  suc- 
cession of  dependent  events  an  interval  may  always  be  seen 
by  an  acute  mind  between  a  cause  and  its  effect,  though  it 
may  be  so  imperceptible  as  to  be  overlooked  by  a  common 
mind.  Thus,  if  a  building  be  set  on  fire  by  negligence,  and 
an  adjoining  building  be  destroyed  without  any  negligence 
of  the  occupants  of  the  first,  no  one  would  doubt  that  the 
destruction  of  the  second  was  due  to  the  negligence  that 
caused  the  burning  of  the  first.  Yet  in  truth,  in  a  very 
legitimate  sense,  the  immediate  cause  of  the  burning  of  the 
second  was  the  burning  of  the  first.  The  same  might  be  said 
of  the  burning  of  the  furniture  in  the  first.  Such  refine-r 
ments  are  too  minute  for  rules  of  social  conduct.  In  the 
nature  of  things,  there  is  in  every  transaction  a  succession 
of  events,  more  or  less  dependent  upon  those  preceding,  and 
it  is  the  province  of  a  jury  to  look  at  this  succession  of  events 
or  facte,  and  ascertain  whether  they  are  naturally  and  prob- 
ably connected  with  each  other  by  a  continuous  sequence,  or 
are  dissevered  by  new  and  independent  agencies,  and  this 
must  be  determined  in  view  of  the  circumstances  existing  at 
the  time."  Discussing  the  same  general  principle  in  another 
case,  that  high  tribunal  said  :  "  In  the  sense  of  an  efficient 
cause,  causa  causans,  this  is  no  doubt  strictly  true ;  but  that 
is  not  the  sense  in  which  the  law  uses  the  term  in  this  con- 
nection. The  question  is,  was  it  causa  sine  qua  non ,  a  cause 
which,  if  it  had  not  existed,  the  injury  would  not  have  taken 
place,  an  occasional  cause?  and  that  is  a  question  of  fact,, 
unless  the  causal  connection  is  evidently  not  proximate.^ 
Hayes  v.  Michigan  Central  R.  R.  Co.,  Ill  U.  S.  228. 

In  the  case  of  Insurance  Co.  v.  Boon,  95  U.  S.  117,  the 
court  said  :  "  The  question  is  not  what  cause  was  nearest  in 
time  or  place  to  the  catastrophe.     That  is  not  the  meaning 
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of  the  maxim  causa  proxima,  non  remota  spectator."  In  the 
same  case  the  court  quoted  with  approval  from  the  case  of 
Brady  v.  Northwestern  Ins.  Go.,  11  Mich.  425,  the  following 
statement  of  the  law  :  "  That  which  is  the  actual  cause  of 
the  loss,  whether  operating  directly,  or  by  putting  interven- 
ing agencies — the  operation  of  which  could  be  reasonably 
avoided — in  motion,  by  which  the  loss  is  produced,  is  the 
oause  to  which  such  loss  shall  be  attributed/1 

In.  almost  every  branch  of  the  law  may  be  found  cases, 
ancient  and  modern,  asserting  the  general  doctrine  outlined 
in  the  decisions  from  which  we  have  quoted.  Many  of  the 
cases  we  have  already  cited  assert  this  general  doctrine,  and 
to  them  may  be  added  :  Omslaer  v.  Philadelphia  Co.,  31 
Fed.  R.  354  ;  Lund  v.  Tyngsboro,  11  Cush.  563;  Louisiana, 
etc.,  Ins.  Co.  v.  Tweed,  7  Wall.  44 ;  Butler  v.  Wildman,  3  B. 
&  A.  398 ;  Barton  v.  Home  Ins.  Co.,  42  Mo.  156 ;  Marcy  v. 
Merchants9  Mut.  Ins.  Co.,  19  La.  Ann.  388 ;  Ring  v.  City  of 
Cohoes,  77  N.  Y.  83 ;  EhrgoU  v.  Mayor,  etc.,  96  N.  Y.  264. 

In  speaking  of  the  cases  of  Ryan  v.  New  York  Central  R.  R. 
Co.,  35  N.  Y.  210,  and  Pennsylvania  R.  R.  Co.  v.  Kerr,  62  Pa. 
St.  353,  which  declare  a  doctrine  antagonistic  to  that  held  by 
the  Supreme  Court  of  the  United  States,  an  able  lawyer, 
John  D.  Lawson,  says :  "  For  they  are  not  only  opposed  to 
all  the  English  decisions,  to  every  subsequent  American  case, 
but  to  the  later  adjudications  of  the  very  States  in  which  they 
were  decided.1'  In  support  of  his  statement  Mr.  Lawson  cites 
a  great  number  of  cases.  4  Southern  Law  Rev.  760,  761. 
Very  much  the  same  statement  was  made  by  Judge  Cooley  in 
his  work  on  Torts,  to  which  we  have  already  referred,  and 
his  statement  is  quoted  in  Billman  v.  Indianapolis,  etc.,  R.  R. 
Co.,  supra. 

Following  maxims  with  rigid  strictness  is  a  perilous  pro- 
ceeding. They  are  scant  covers  for  great  principles,  and  are 
sometimes  as  misleading  as  the  wise  saws  or  musty  proverbs 
of  a  village  oracle.  It  is  idle  to  expect  a  terse  maxim  to 
adequately  express  a  great  principle ;  the  most  it  can  ordi- 
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narily  do  is  to  suggest  the  principle,  but  even  so  much  as 
that  it  can  only  do  in  shadowy  outline.  "  Legal  maxims/' 
it  has  been  said,  "  are  convenient  currency,  but  they  require 
the  test,  from  time  to  time,  of  a  careful  analysis."  "  It  is 
hardly  fair,  by  the  way,"  said  an  eminent  English  lawyer, 
u  to  find  fault  with  a  maxim  for  its  brevity,  though  brevity 
should  make  us  beware."  5  Law  Quarterly  Rev.  444. 
Mr.  Townshend  says  :  u  We  believe  that  not  a  single  law 
maxim  can  be  pointed  out  which  is  not  obnoxious  to  objec- 
tion."    Ram  Legal  Judgments,  45. 

These  are  echoes  from  the  opinions  of  the  judges  who 
have  frequently  shown  the  folly  of  depending  too  much  on 
maxims.  Black  v.  Ward,  27  Mich.  191  (15  Am.  Rep.  171) ; 
Thurston  v.  City  of  St.  Joseph,  51  Mo.  510  (11  Am.  Rep. 
463) ;  Bonomi  v.  Backhouse,  27  L.  J.  N.  8.  378. 

It  is  certainly  true  that  the  court  which  follows  strictly 
and  without  expansion  the  maxim,  causa  proxima,  non  re- 
mota  spectatur,  will  go  so  far  astray  as  to  be  unable  to  deal 
out  justice  to  deserving  suitors.  But  no  court  is  bound  to 
"  stick  in  the  bark  "  of  a  maxim  ;  on  the  contrary,  it  is  its 
duty  to  ascertain  and  give  effect  to  the  spirit  of  the  principle 
which  the  maxim  dimly  indicates  but  does  not  fully  express. 
In  this  instance,  the  spirit  of  the  principle,  of  which  the 
maxim  quoted  is  a  glimmering  outline,  requires  that  it  should 
be  adjudged  that  the  appellant  shall  make  good  to  the  ap- 
pellee the  loss  sustained  by  him  from  its  tortious  act. 

Judgment  affirmed. 

Filed  Bee.  9, 1890. 
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UsAGB.— Aruwer  Alleging. — Insufficiency  of. — In  an  action  based  upon  a 
written  contract  entered  into  between  the  plaintiff  and  the  defendants, 
by  the  terms  of  which  the  plaintiff  sold  and  agreed  to  deliver  to  the 
defendants,  at  Philadelphia,  a  specified  number  of  bushels  of  corn,  the 
time  and  place  of  delivery  and  the  price  and  time  of  payment  being 
definitely  fixed,  the  price  to  be  paid  for  the  corn  being  50}  cents  per 
bushel  net  on  the  track  at  Philadelphia,  an  answer  is  bad  which  pleads 
as  a  reason  for  the  refusal  of  the  defendants  to  receive  and  pay  for  the 
corn,  a  custom  or  usage  "  that  when  grain  was  purchased  in  Indiana, 
to  be  delivered  in  Philadelphia  or  other  cities  in  the  eastern  States,  the 
delivery  to  be  made  by  the  seller  to  the  purchaser  or  his  consignee  in 
any  such  city  at  a  stated  price  on  the  '  track '  or  '  net '  or  '  net  track/ 
such  grain  was  to  be  delivered  on  the  railroad  track  at  such  city  with- 
out the  payment  of  freight  by  the  seller,  and  that  the  purchaser  and  not 
the  seller  should  receive  such  grain,  and  pay  the  freight  thereon  from 
the  place  of  shipment  to  the  place  of  delivery  and  then  charge  the 
amount  of  the  freight,  so  paid.,  back  to  the  seller  and  deduct  it  from 
the  purchase  price  of  the  grain  and  then  fix  the  net  price."  There  is 
no  uncertainty  or  ambiguity  in  the  contract  under  consideration.  The 
word  "  net,"  as  employed  therein,  has  a  clear,  fixed,  definite  meaning. 

8AMS. — Parol  Evidence  of. — Inadmissibility  of  to  Vary  Written  Contract. — 
Parol  evidence  of  a  usage  or  custom  is  not  admissible  for  the  purpose 
of  varying  the  terms  or  conditions  of  a  written  contract  when  the  con- 
tract is  free  from  uncertainty  or  ambiguity. 

From  the  Marion  Superior  Court. 

A.  J.  Beveridge  and  J.  S.  Tarkington,  for  appellants. 
T.SL.  Sullivan  and  A.  Q.  Jones,  for  appellee. 

Berkshire,  C.  J. — This  is  an  action  upon  a  contract  en- 
tered into  by  telegram  and  letter. 

It  is  a  contract  in  writing,  and  therefore  the  rules  govern- 
ing written  contracts  must  be  applied  in  determining  the 
rights  of  the  parties. 

By  the  contract  the  appellee  sold  and  agreed  to  deliver  to 
the  appellants  7,500  bushels  of  corn,  the  place  of  delivery 
being  Philadelphia,  Pennsylvania. 

The  complaint  alleges  a  delivery  of  the  corn  at  the  place, 
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and  within  the  time  agreed  upon,  and  a  refusal  on  the  part 
of  the  appellants  to  receive  and  pay  for  the  same,  to  the  ap- 
pellee's damage,  etc. 

The  telegrams  and  letter  of  which  the  contract  is  com- 
posed read  as  follows : 

Telegrams. 

"  Indianapolis,  Ind.,  March  1st,  1887. 
uTo  C.  W.  Hartley: 

"  Will  pay  fifty  and  one  half  net,  track,  Philadelphia  Un- 
ion Line,  two  corn,  quick  reply,  prompt  shipment. 

"  Wm.  Scott  &  Co." 

"  March  1st,  1887. 
"To  Wm.  Scott  &  Co.,  Indianapolis: 

"  Will  sell  you  fifteen  cars.     Ship  ten  (10)  days. 

"  C.  W.  Hartley." 

"  Indianapolis,  Ind.,  March  1st,  1887. 
"To  C.  W.Hartley: 

"  We  accept  fifteen  cars,  seventy-five  hundred  bushels, 
two  corn,  terms  stated.  If  intended  loading  heavier  name 
number  extra  cars  that  basis.  We  can  use  any  grading, 
steamer  cut,  quarter  off,  or  do  you  prefer  market  difference 
on  arrival  ?    Reply.  Wm.  Scott  &  Co." 

Letter. 

"  Indianapolis,  March  1st,  1887. 
UC.  W.  Hartley,  Ooodland,  Ind.: 

"  Dear  Sir:  We  confirm  purchase  from  you  of  16  cars, 
No.  2  mix  corn  at  50J  del'd  Phil'a,  Penn.,  terms  1 J  off  grades 
steamer,  500  bins  to  the  car,  10  days'  shipment.  When  any- 
thing more  to  offer  we  would  be  glad  to  hear  from  you. 
Corn  closes  shade  lower  this  P.  M. 

"  Truly  yours,  Wm.  Scott  &  Co." 

Telegram. 

"  March  1st,  1887. 

4t  To  Wm.  Scott  &  Co.,  Indianapolis,  Ind. : 

"  Seventy-five  hundred  is  the  trade,  one  and  one-fourth 

off  for  steamer.  C.  W.  Hartley." 
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The  appellants  submitted  a  demurrer  to  the  complaint, 
which  the  court  overruled,  and  they  reserved  an  exception. 
They  then  filed  an  answer  and  a  cross-complaint,  to  which 
the  appellee  filed  demurrers,  which  were  sustained,  and  the 
appellants  had  an  exception  noted. 

The  appellants  elected  to  stand  by  their  answer  and  cross- 
complaint,  and  refused  to  plead  further.  Whereupon,  after 
due  inquiry,  the  court  gave  judgment  for  the  appellee. 

The  foregoing  proceedings  having  occurred  at  special 
term,  the  appellants  appealed  to  general  term,  and  assigned 
errors  as  follows :  (1)  The  court  erred  in  overruling  the 
demurrer  to  the  complaint ;  (2)  in  sustaining  the  demurrer 
to  the  answer;  (3)  in  sustaining  the  demurrer  to  the  cross- 
complaint. 

The  court,  in  general  term,  affirmed  the  judgment  at  spe- 
cial term,  and  the  appellants  prosecute  this  appeal. 

Counsel  for  the  appellants  do  not  urge  the  first  error. 
There  was  but  one  paragraph  in  the  answer,  and  the  cross- 
complaint  was  likewise  limited. 

There  is  no  question  arising  upon  the  third  error  that  is 
not  presented  by  the  second.  We  will,  therefore,  confine 
ourselves  to  a  consideration  of  the  answer.  As  we  have  said 
already,  the  answer  is  in  but  one  paragraph. 

The  appellants  claim  immunity  from  liability  because  of 
their  failure  to  receive  and  pay  for  the  corn  by  reason  of  a 
custom  or  usage  which  they  insist  prevailed  among  grain 
dealers  and  entered  into  and  formed  a  part  of  the  written 
contract. 

The  answer  alleges  that  long  before  and  at  the  time  the 
contract  was  made,  it  was  "  the  well  known,  usual,  gen- 
eral, uniform  and  reasonable  usage,  and  the  known  and  usual 
course  of  trade  and  business  of  persons  engaged  in  the  said 
business  of  the  purchase  and  sale  of  grain,  that  when  grain 
was  purchased  in  Indiana  to  be  delivered  in  Philadelphia 
or  other  cities  in  the  eastern  States,  the  delivery  to  be  made 
Vol.  126.— 16 
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by  the  seller  to  the  purchaser  or  his  consignee  in  any  such 
city  at  a  stated  price  on  the  ''track  '  or  i  net '  or  (  net  track/ 
such  grain  was  to  be  delivered  on  the  railroad  track  at  such 
city  without  the  payment  of  freight  by  the  seller,  and  that 
the  purchaser  and  not  the  seller  should  receive  such  grain 
and  pay  the  freight  thereon  from  the  place  of  shipment  to 
the  place  of  delivery,  and  thereupon  charge  the  amount  of 
the  freight,  so  paid,  back  to  the  seller  and  deduct  it  from 
the  purchase-price  of  the  grain,  and  thus  fix  the  net  price." 
It  is  then  alleged,  "  and  accordingly  it  was  the  general  usage 
in  said  business  and  trade  for  the  purchasers  of  grain  to  be 
shipped  to  said  cities  to  contract  with  the  transportation 
companies  and  pay  them  for  the  shipment  of  such  grain  at 
such  rate  for  freight  as  they  might  agree  upon,  and  on  such 
contract  for  freight  the  price  to  be  offered  and  paid  de- 
pended, varying  more  or  less,  with  the  rate  of  freight  charges 
to  be  paid  by  the  purchaser  under  such  contract." 

No  apparent  reason  appears  in  the  answer  why  it  would 
be  more  to  the  interest  of  the  purchaser  that  the  freight 
charges  should  be  paid  at  the  place  of  delivery  rather  than 
at  the  place  of  shipment. 

It  is  stated  in  argument,  however,  that  the  appellants,  or 
their  consignee,  belonged  to  a  class  of  shippers  to  which 
transportation  companies  allowed  a  rebate,  in  the  nature  of  a 
bonus,  from  regular  rates,  which  was  the  foundation  for  the 
oustom  or  usage  alleged,  and  by  the  prepayment  which  the 
appellee  made  they  were  deprived  of  the  benefit  of  auch  re- 
bate. 

If  the  facts  as  given  in  the  argument  appeared  in  the 
pleading,  it  might  be  a  question  worthy  of  consideration 
whether  or  not  a  usage  resting  upon  such  a  foundation  would 
not  be  against  public  policy,  a  question  to  which  we  have 
given  no  consideration. 

The  transaction  here  in  question  transpired  before  the  act 
of  Congress  regulating  interstate  commerce  came  into  force, 
and  hence  we  do  not  consider  it  with  reference  to  that  law. 
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This  brings  us  to  the  question  more  particularly  discussed 
by  counsel.  Conceding  that  it  sufficiently  appears  that  a 
usage  existed  such  as  the  appellants  claim,  does  it  enter  into 
and  control  the  rights  of  the  parties  under  the  contract  here 
involved  ? 

We  are  apprised  of  the  rule  contended  for  by  the  appel- 
lants, but  the  difficulty  is  in  its  application. 

Where  the  terms  of  a  written  contract  are  uncertain  or 
ambiguous  they  are  open  to  explanation,  and  parol  evidence 
is  admissible  of  an  existing  usage  or  custom  if  it  will  tend  to 
clear  away  the  one  or  to  remove  the  other.  So  where  there  are 
words  or  phrases  peculiar  to  a  trade  or  business  found  in  a 
written  contract,  they  are  open  to  explanation  by  parol  ev- 
idence, and  the  same  may  be  said  of  observations. 

To  this  extent  we  think  the  authorities  cited  by  appellants' 
counsel  go,  and  no  further.  The  authorities  which  support 
this  rule  are  abundant. 

But  there  is  another  rule  equally  well  settled  and  sup- 
ported, which  excludes  parol  evidence  of  a  usage  or  custom 
for  the  purpose  of  varying  the  terms  or  conditions  of  a  writ- 
ten contract,  when  it  is  free  from  uncertainty  or  ambiguity. 

The  controlling  reason  in  support  of  this  rule  is,  that  if 
such  evidence  is  allowed,  the  law  makes  and  enforces  a  dif- 
ferent contract  from  the  one  executed  by  the  parties.  The 
proper  distinction  is  made,  we  think,  in  the  late  case  of 
Smith  v.  Clews f  114  N.  Y.  190.  That  was  an  action  brought 
to  recover  the  possession  of  two  diamonds  and  their  settings, 
called  a  "  pair  of  diamond  ear  knobs.'1  The  contract  in- 
volved is  as  follows : 

"  New  York,  April  12th,  1879. 

"  Received  from  Alfred  H,  Smith  &  Co.,  by  their  repre- 
sentative, B.  W.  Plumb,  a  pair  of  single  stone  diamond  ear 
knobs,  ten  and  one-eighth  carats,  of  the  value  of  fourteen 
hundred  dollars '  on  approval '  to  show  to  my  customers.  Said 
knobs  to  be  returned  to  said  A.  H.  Smith  &  Co.  on  demand. 

"  E.  Miebs." 
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On  the  trial  the  plaintiffs  offered  to  prove  by  a  competent 
witness  that  there  was  a  peculiar  meaning  given  in  the  dia- 
mond trade  to  the  words  "on  approval."  The  court  ex- 
cluded the  evidence.  The  Court  of  Appeals  held  the  evidence 
to  be  competent,  and  in  support  of  its  conclusion  said: 
"  Evidence  is  always  admissible  to  explain  the  meaning  of 
terms  used  in  any  particular  trade,  when  their  meaning  is 
material  to  construe  the  contract,  and  the  rule  extends  to 
forms  of  expression  as  well  as  to  single  words.  Evidence 
of  usage  is  also  admissible  to  apply  a  written  contract  to 
the  subject-matter  of  the  action,  to  explain  expressions 
used  in  a  particular  sense  by  particular  persons  as  to  par- 
ticular subjects,  to  give  effect  to  language  in  a  contract 
as  it  was  understood  by  those  who  made  it.  *  *  Upon 
the  face  of  the  contract  it  does  not  import  an  authority  to 
sell.  If  the  words  { on  approval '  are  stricken  from  the 
paper,  it  would  appear  to  be  a  complete  agreement,  of  plain 
meaning,  in  which  the  authority  given  is  '  to  show }  the  dia- 
monds, and  the  obligation  is  absolute  ( to  return  on  demand/ 
Such  expressions  are  wholly  inconsistent  with  an  authority 
'  to  sell/  and  its  meaning  could  not  be  plainer  if  the  parties  had 
inserted  after  the  words  '  to  show '  the  words  '  but  not  to 
sell/  The  words  *  on  approval/  as  ordinarily  interpreted, 
are  neither  inconsistent  with  an  authority  '  to  show '  or  an 
obligation  '  to  return  on  demand/  We  must,  however,  pre- 
sume that  the  parties  intended  some  meaning  by  their  use, 
and,  as  the  meaning  does  not  appear  from  the  context,  we 
have  a  case  where  parol  evidence  is  admissible  to  enlighten  the 
court,  and  to  show  the  intent  of  the  parties  to  the  contract" 
(Our  own  italics.)  Our  own  cases  are  to  the  same  effect. 
Cox  v.  0? Riley,  4  Ind.  368;  Fribble  v.  Kent,  10  Ind.  325; 
Morningstar  v.  Cunningham,  110  Ind.  328. 

In  the  last  case  it  is  said :  "  It  is  to  be  observed  that  the 
contract,  out  of  which  the  controversy  arose,  was  oral,  and 
the  evidence  was  such  as  to  leave  the  terms  and  meaning  of 
the  agreement  ambiguous.     In  such  cases,  evidence  of  the 
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known  and  usual  course  of  a  particular  trade  or  business  is 
competent,  with  a  view  of  raising  a  presumption  that  the 
transaction  in  question  was  according  to  the  ordinary  and 
usual  course  of  the  business  to  which  it  related."  Further  on 
in  the  opinion  it  is  said :  "  Parties  who  are  engaged  in  a 
particular  trade  or  business,  or  persons  accustomed  to  deal 
with  those  .engaged  in  a  particular  business,  may  be  pre- 
sumed to  have  knowledge  of  the  uniform  course  of  such 
business.  Its  usages  may,  therefore,  in  the  absence  of  an 
agreement  to  the  contrary,  reasonably  be  supposed  to  have 
entered  into  and  formed  part  of  their  contracts  and  under- 
standings in  relation  to  such  business,  as  ordinary  incidents 
thereto." 

In  the  conclusion,  and  as  the  summing  up  of  the  whole 
matter,  we  find  the  following : 

"  It  was  competent,  therefore,  in  the  absence  of  an  agree- 
ment to  the  contrary,  to  show  that  according  to  the  course  of 
business  at  their  pork-house,  Henderson,  Parks  &  Co.  did 
not  keep  the  product  of  each  customer's  hogs  separate."  See 
Jaqua  v.  Witham,  etc.,  Co.,  106  Ind.  545  ;  Harper  v.  Pownd, 
10  Ind.  32 ;  Atkinson  v.  Allen,  29  Ind.  375  ;  Biddle  v.  Reed, 
33  Ind.  529 ;  Spears  v.  Ward,  48  Ind.  541 ;  Seavey  v.  Shu- 
rick,  110  Ind.  494. 

In  Brown  v.  Foster,  113  Mass.  136,  it  is  said:  i(  When 
an  express  contract  like  that  shown  in  the  present  case  was 
proved  to  have  been  made  between  parties,  it  was  not  compe- 
tent to  control  it  by  evidence  of  a  usage.  It  may  be  that  the 
very  object  of  the  express  contract  was  to  avoid  the  effect 
t  of  such  usage,  and  no  evidence  of  usage  can  be  admitted  to 
contradict  the  terms  of  a  contract,  or  control  its  legal  inter- 
pretation and  effect." 

We  find  no  ambiguity  in  the  language  of  the  contract  un- 
der consideration.  It  speaks  clearly  and  unmistakably.  The 
time  and  place  of  delivery  were  definitely  fixed ;  and  the 
price  and  time  of  payment  none  the  less  so.  Philadelphia 
was  the  place,  and  ten  days  the  time  of  delivery  ;  50£  cents 
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net "  was  the  price  to  be  paid  on  delivery.  By  the  very 
terms  of  the  contract,  had  the  appellee  delivered  the  corn 
subject  to  charges,  the  appellants  could  have  refused  to  re- 
ceive it,  They  could  only  have  been  compelled  to  receive 
the  corn  and  pay  charges  under  a  contract  for  so  much  per 
bushel  in  gross,  except  it  had  been  specially  provided  that 
they  should  pay  and  deduct  from  the  purchasexprice.  The 
word  "  net "  is  thus  defined  : 

"  Net — that  remains  after  the  deduction  of  all  charges 
or  outlay ;  as,  *  net  profits : — clear  of  all  tare  or  tret  or  other 
deductions/  as,  i  net  weight.' "  Worcester's  Diet.  "  Net — 
also,  clear  of  all  charges  and  deductions ;  as,  net  profit ;  net 
income ;  net  weight,"  etc.  Webster's  Diet.  See  Talcott  v. 
Smith,  142  Mass.  542. 

In  the  sense  in  which  the  word  "  net"  is  used  in  the  con- 
tract under  consideration,  it  is  the  opposite  of  "  gross,"  used 
in  the  same  sense.  See  Logan  v.  Dockray,  146  Mass.  296. 
"  Gross — Whole,  entire."  9  Am.  and  Eng.  Encyc.  of  Law,  62. 
"  Gross — Taking  in  the  whole;  having  no  deduction  or 
abatement ;  whole ;  total ;  as,  '  the  gross  sum  ; '  '  the  gross 
weight.' "     Webster's  Diet. 

"  Gross — Whole  ;  entire ;  total ;  as,  the  gross  sum,  or  gross 
amount,  as  opposed  to  a  sum  consisting  of  separate  or  spec- 
ified parts."     Worcester's  Diet. 

We  think  it  would  hardly  be  contended,  had  the  contract 
stipulated  that  the  appellee  was  to  receive  50J  cents  per 
bushel  "  gross  '}  on  delivery,  that  a  custom  could  have  been 
proven  by  parol,  which  would  have  limited  the  price  to  60J 
cents  "  net,"  and  yet  the  proposition  would  be  essentially 
the  same  as  the  one  here  under  consideration. 

The  contention  of  the  appellants,  pure  and  simple,  is  to 
allow  them  to  introduce  parol  evidence  for  the  purpose  of 
transforming  the  contract  which  they  and  the  appellee  made 
into  another  and  different  contract.  They  insist  that  the 
terms  of  the  contract  as  written  are  not  its  terms,  and  that  the 
true  meaning  of  the  contract  is  to  be  found  in  the  usage 
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which  they  contend  prevailed  when  the  contract  was  ex- 
ecuted. 

If  there  is  one  proposition  better  settled  than  others  by  a 
long  line  of  decisions  from  this  court,  that  proposition  is  that 
parol  evidence  will  not  be  allowed  to  vary  or  control  the 
terms  and  conditions  contained  in  a  written  contract.  The 
rule  is  so  familiar  that  we  do  not  feel  called  upon  to  refer  to 
the  cases,  or  any  of  them.  It  is  clear,  we  think,  that  this 
case  is  within  the  rule. 

On  the  point  that  custom  and  usage  can  not  be  given  in 
evidence  to  contradict  the  express  or  implied  terms  of  a  con- 
tract free  from  ambiguity,  in  addition  to  the  cases  already 
cited,  see  note  to  Smith  v.  Clews,  11  Am.  St.  Rep.  627,  where 
many  cases  are  collected  and  cited.  Among  others  cited  we 
call  especial  attention  to  Hopper  v.  Sage,  112  N.  Y.  530. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  31, 1890 ;  petition  for  a  rehearing  overruled  Jan.  8, 18$L 
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Advancements.— Mining  Stock  Charged  to  Children.—  When  not  Considered 
an  Advancement*. — A.  charged  certain  shares  of  mining  stock  which  he 
had  purchased  against  two  of  his  daughters.  He  also  charged  them 
with  assessments  made  on  said  stock  from  time  to  time,  and  paid  by 
him,  and  credited  them  with  the  amount  of  a  dividend  on  said  stock, 
received  by  him  and  paid  by  him  to  them.  These  shares,  together  with 
other  shares,  were  held  by  the  Bank  of  California  for  the  account  and 
in  the  name  of  said  A.,  as  trustee,  and  were  never  in  the  actual  posses- 
sion of  said  A.  Subsequently  to  the  charging  of  said  shares  against 
his  daughters,  the  bank  upon  the  written  order  of  A.  delivered  to  one 
M.  all  the  shares  held  by  said  bank  for  A.,  as  trustee,  including  the 
shares  charged  against  his  daughters.    M.  sold  all  of  said  shares  and 
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invested  the  proceeds  thereof  in  other  mining  stocks.  Afterward,  upon 
the  order  of  A.,  M.  borrowed  money  upon  the  shares  last  purchased  for 
the  purpose  of  making,  and  did  make,  additional  purchases  of  mining 
stock.  The  stocks  thus  pledged  for  loans,  and  those  purchased  with 
the  borrowed  money,  were  afterwards  sold  by  the  pledgees  to  pay  the 
loans,  and  nothing  was  realized  over  and  above  the  amount  of  said 
loans.  No  shares  of  stock  were  ever  delivered  to  either  of  said  daughters, 
nor  did  they  ever  have  the  possession  of  or  exercise  any  control  over 
the  same,  or  have  anything  to  do  with  the  disposition  of  said  stock. 

Held,  that  the  shares  of  stock  so  charged  against  said  daughters  could 
not,  in  the  settlement  of  the  father's  estate,  be  considered  as  an  ad- 
vancement to  them. 

Practice. — Motion  for  a  New  Trial  -—  When  May  be  Filed. — Finding  of  Facta. 
— It  is  proper  to  make  and  file  a  motion  for  a  new  trial  immediately 
after  the  verdict  of  the  jury  is  returned,  or  the  finding  of  facts  an- 
nounced by  the  court. 

From  the  Vigo  Superior  Court. 

J.  G.  Williams,  F.  Winter  and  «/".  B.  Elam,  for  appellants. 
M.  H.  Catlin,  S.  B.  Davis  and  L  N.  Pierce,  for  appellee. 

Olds,  J. — This  is  a  suit  for  partition  brought  in  the  Vigo 
Superior  Court.  Alexander  A.  McGregor,  being  an  infant, 
sued  by  his  next  friend,  and  Helen  Herkimer,  Mary  McKeen 
and  James  McGregor  were  made  defendants.  The  real  estate 
of  which  partition  was  sought  belonged  to  Alexander  Mc- 
Gregor in  his  lifetime.  The  parties  to  the  partition  suit  were 
his  children.  The  plaintiff  was  his  only  child  by  a  second 
marriage,  and  the  three  defendants  were  children  by  his  first 
marriage.  The  question  presented  relates  to  advancements 
alleged  to  have  been  made  by  the  father,  in  his  lifetime, 
to  the  three  defendants.  As  to  the  defendant  James  Mc- 
Gregor, it  is  agreed  that  advancements  had  been  made  to  him 
exceeding  any  possible  interest  he  could  have  in  the  real 
estate.  This  fact  was  agreed  upon  and  was  the  basis  of  a 
special  finding  by  the  court  to  the  effect  that  James  Mc- 
Gregor had  no  interest  in  the  real  estate  in  controversy, 
and  James  McGregor  took  no  exceptions  and  prosecutes  no 
appeal. 
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Helen  Herkimer  and  Mary  McKeen  save  exceptions  and 
appeal  and  assign  errors. 

The  controversy  in  the  case  is  confined  to  a  dispute  as  to 
whether  or  not  these  appellants  are  chargeable  as  an  ad- 
vancement with  certain  mining  stocks,  or  the  money  invested 
in  such  mining  stocks,  and  the  title  taken  in  the  name  of 
their  father,  Alexander  McGregor,  as  trustee,  and  charged 
to  these  appellants  on  his  books,  which  shares  of  stock  the 
court,  in  its  special  findings  of  fact,  finds  were  purchased  by 
the  father  in  pursuance  of  his  intention  to  purchase  fifty 
shares  of  stock  for  each  of  said  appellants  as  and  by  way  of 
an  advancement  and  their  agreement  thereto,  and  that  he 
caused  said  shares  to  be  placed  in  his  name,  as  trustee,  for 
the  benefit  of  said  defendants,  and  charges  the  same  to  them 
as  advancements. 

There  are  numerous  exceptions  and  assignments  of  error 
by  the  appellant,  all  relating  to  and  seeking  to  present  the 
same  question. 

It  is  contended  by  counsel  for  the  appellee  that  no  ques- 
tion is  properly  presented,  but  there  was  a  special  finding 
of  facts  and  conclusions  of  law  by  the  court,  and  exceptions 
to  the  conclusions  of  law  by  the  appellants.  The  appellants, 
at  the  proper  time,  also  made  a  motion  for  a  new  trial,  by 
which  they  question  the  sufficiency  of  the  evidence  to  sup- 
port the  finding  of  the  court.  By  the  motion  for  a  new 
trial  they,  at  least,  present  the  question  as  to  whether  or  not 
there  is  any  evidence  to  support  the  finding  in  regard  to  such 
advancement.  That  the  question  is  presented  in  this  manner 
there  can  be  no  doubt;  hence  it  is  unnecessary  to  determine 
as  to  whether  it  is  presented  in  any  other  way. 

Mrs.  Orinthia  A.  McGregor,widow  of  Alexander  McGregor 
and  mother  of  the  appellee,  testified  as  a  witness,  and  from 
her  testimony  the  court  may  have  very  properly  found  that 
in  the  fall  of  1872  it  was  agreed  by  and  between  the  deceased, 
Alexander  McGregor,and  his  two  daughters,  the  appellants, 
that  the  father  agreed  to  purchase  for  each  of  his  daughters 
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fifty  shares  of  Raymond  and  Ely  mining  stock  as  and  by  way 
of  an  advancement  for  each  of  them,  and  that  they  agreed 
to  accept  such  stock  as  an  advancement  to  them,  and  that 
it  was  agreed  that  he  was  to  manage  the  stock ;  and  that 
afterwards,  in  the  year  1873,  he  paid  to  each  of  them  one 
hundred  and  sixty-seven  dollars  as  a  dividend  on  the  stock. 
But  the  material  question  to  be  determined  is  as  to  whether 
or  not  he  did  purchase,  and  place  under  their  control, 
such  stock  in  such  a  way  that  they  received  the  benefit  of 
it,  and  so  as  to  constitute  an  advancement  to  them,  and 
be  chargeable  against  them  as  such,  and  this  must  be  de- 
termined from  an  agreed  statement  of  facts  made  by  the  par- 
ties to  the  suit,  which  constituted  all  the  evidence  from  which 
the  court  could  base  a  finding  that  such  advancement  was 
made  to  them,  and  charge  the  same  against  them.  It  was 
agreed  that  "  on  the  15th  day  of  January,  1873,  the  said 
Alexander  McGregor  caused  to  be  purchased  fifty  shares  of 
stock  in  a  certain  western  mining  company,  known  as  the 
Raymond  and  Ely  stock,  and  on  the  19th  day  of  February, 
1873,  caused  to  be  purchased  one  hundred  and  fifty  shares 
more  of  this  same  stock ;  and  on  the  14th  day  of  March, 
1873,  seventy-five  shares  more  of  this  same  stock,  being  a 
total  of  two  hundred  and  seventy-five  shares." 

In  February,  1873,  one  James  C.  McGregor,  nephew  of 
said  Alexander  McGregor,  purchased  two  hundred  and  twen- 
ty-five shares  of  Raymond  and  Ely  stock.  All  of  these  pur- 
chases were  made  through  one  John  C.  Ball,  then  residing 
in  Salt  Lake  City,  Utah,  and  all  of  the  five  hundred  shares 
above  mentioned  were  held  by  the  Bank  of  California,  in 
the  city  of  San  Francisco,  California,  in  the  name  and  for 
the  account  of  said  John  C.  Ball,  until  the  9th  day  of  July, 

1873,  when,  upon  the  order  of  said  Ball,  they  were  trans- 
ferred and  held  thereafter  by  said  bank  for  the  account  and 
in  the  name  of  Alexander  McGregor,  trustee  ;  on  June  26th, 

1874,  the  Bank  of  California,  upon  the  order  of  said  Alex- 
ander McGregor,  transferred  two  hundred  and  fifty  of  the 
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shares  to  said  James  C.  McGregor,  and  continued  to  bold 
the  remaining  two  hundred  and  fifty  shares  for  the  account 
and  in  the  name  of  said  Alexander  McGregor,  trustee.  On 
the  18th  day  of  March,  1875,  the  said  Alexander  McGregor, 
through  said  Bank  of  California,  purchased  fifty  more  shares 
of  said  Raymond  and  Ely  stock,  and  again,  on  the  23d  of 
March,  1875,  purchased  one  hundred  more  shares  of  said 
stock,  making  a  total  of  four  hundred  shares  held  at  that 
date  by  said  Bank  of  California  for  the  account  and  in  the 
name  of  said  Alexander  McGregor,  trustee,  and  these  four 
hundred  shares  said  bank  continued  to  hold  as  aforesaid  until 
April  1st,  1875,  when,  pursuant  to  the  written  order  of  said 
Alexander  McGregor,  trustee,  the  said  bank  delivered  said 
four  hundred  shares  to  one  Alexander  McGregor,  junior. 
During  the  months  of  April  and  May,  1875,  pursuant  to  the 
written  order  of  said  Alexander  McGregor,  Alexander,  junior, 
sold  the  said  four  hundred  shares,  and  invested  the  proceeds 
thereof  in  other  mining  stocks,  known  as  Comstocks.  These 
Comstocks  were  held  by  said  Alexander  McGregor,  junior,  for 
a  time,  and  then,  again  acting  upon  the  orders  of  said  Alex- 
ander McGregor,  he  borrowed  money  upon  them  for  the 
purpose  of  making,  and  did  make,  additional  purchases  of 
mining  stock.  A  panic  coming  on  the  stocks  thus  pledged 
for  loans,  and  those  purchased  with  the  borrowed  money, 
were  sold  by  the  pledgees  to  pay  the  loans,  and  nothing  was 
ever  realized  over  and  above  the  amount  of  said  loans.  The 
fifty  shares  of  stock  purchased  as  above  stated,  on  the  15th 
day  of  January,  1873,  the  said  Alexander  McGregor  charged 
upon  the  general  book  of  accounts  kept  by  him  with  all  the 
persons  with  whom  he  had  dealings,  opening  an  account  as 
designated  with  Raymond  and  Ely,  and  charging  the  amount 
paid  for  stock  and  assessments,  and  crediting  them  with 
amount  received  in  premiums  and  dividends,  and  including 
and  showing  that  one-half  of  fifty  shares  belonged  to  James 
C.  McGregor,  in  January,  1873.  In  said  account-book 
there  appears  an  account  with  Helen  Herkimer  where  she 
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is  charged  on  February  25th,  1873,  to  cash  paid  for  fifty 
shares  R.  &  Ely  stock,  $4,328.77,  and  in  March,  1884, 
to  cash  paid  delinquent  tax,  city  lot,  $38,  and  she  is  given, 
credit  October  7th,  1873,  by  R.  &  E.  dividend  for  August, 
$164.76.  There  is  also  an  account  with  Mary  McGregor, 
now  Mary  McKeen,  by  which  she  is  charged  on  February 
25th,  1873,  to  cash  paid  for  fifty  shares  R.  &  Ely  stock, 
$4,328.77 ;  October  14th,  1874,  to  cash  paid  assessments,  $3 
per  share,  $166.65;  December  8th,  to  cash  paid  assessments, 
$3  per  share,  $166.13;  April  7th,  1875,  to  cash  paid  as- 
sessments, $3  per  share,  $176 ;  May  10th,  to  cash  paid  as- 
sessments, $5  per  share,  $283.13,  and  she  is  given  credit  on 
October  7th,  1873,  by  R.  &  E.  dividend  for  August,  $164.76. 
This  account  is  included  in  the  agreed  statement  of  facts, 
and  it  is  also  agreed  that  "  the  fifty  shares  of  stock  which 
appear  charged  in  said  book  to  appellant  Mary  McKeen,  and 
the  fifty  shares  charged,  as  shown  by  the  same  book,  to  ap- 
pellant Helen  Herkimer,  constituted  a  part  of  one  hundred 
and  fifty  shares  purchased  by  him  as  aforesaid,  on  the  19th 
day  of  February,  1873,  and  the  remaining  fifty  shares  of 
said  lot  of  one  hundred  and  fifty  shares  was  charged  by  him 
on  said  book  to  Jacob  D.  Herkimer,  husband' of  appellant 
Helen  Herkimer.  Out  of  the  one  hundred  and  fifty  shares 
purchased  by  him  as  aforesaid,  on  March  18th  and  March 
23d,  1875,  the  said  Alexander  McGregor  charged  upon  his 
said  book  fifty  shares  to  said  Jacob  D.  Herkimer,  and  the 
remaining  one  hundred  shares,  together  with  the  seventy- 
five  shares  purchased  by  him  as  aforesaid,  March  14th,  1875, 
appear  in  the  account  hereinbefore  set  forth,  with  twenty- 
five  shares  purchased  by  him,  January  15th,  1873,  as  afore- 
said. None  of  said  Raymond  and  Ely  shares,  hereinbefore 
referred  to,  were  ever  in  the  actual  possession  of  said  Alex- 
ander McGregor,  and  no  shares  of  stock  were  ever  delivered 
by  him  to  either  appellant  Mary  McKeen  or  appellant  Helen 
Herkimer. 

"  The  items  for  assessment  paid  on  stocks  appearing  in  the 
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account  aforesaid,  with  defendant  Mary  McKeen,  were  as- 
sessments paid  by  said  Alexander  McGregor  upon  the  fifty 
shares  of  Raymond  and  Ely  stock  specified  in  said  account. 
The  item  of  dividend  credited  in  said  account  was  a  dividend 
collected  by  him,  as  was  also  the  dividend  credited  in  the  ac- 
count aforesaid  of  Helen  Herkimer.  This  last  named  div- 
idend being  received  from  the  fifty  shares  of  Raymond  and 
Ely  stock  specified  in  said  Helen  Herkimer's  account.  The 
dividends  upon  all  the  said  stock  held  for  the  account  of  said 
Alexander  McGregor,  trustee,  by  said  bank  of  California, 
were  collected  by  him,  and  the  dividends  upon  the  fifty 
shares  each  of  the  stock  charged  as  aforesaid  to  Helen  Herki- 
mer and  Mary  McKeen,  were  paid  by  said  McGregor  to 
them  respectively,  and  these  dividends  were  the  only  money 
ever  paid  to  said  appellants,  or  either  of  them,  on  account 
of  said  Raymond  and  Ely  stock.  Assessments  identical  in 
number  and  amount  with  those  paid  as  aforesaid  upon  the 
shares  of  stock  charged  to  said  Mary  McKeen,  were  also 
paid  by  said  Alexander  McGregor  on  the  fifty  shares  appear- 
ing in  the  account  of  Helen  Herkimer,  but  they  were  charged 
to  Jacob  D.  Herkimer,  husband  of  Helen,  and  appear  in  the 
account  kept  with  him  in  said  general  account  book.19 

Scott  Intestate  Law  (2d  ed.),  at  p.  543,  says :  "An  ad- 
vancement is  an  irrevocable  gift  by  a  parent,  who  after- 
wards dies  intestate,  of  the  whole  or  a  part  of  what  it  is  sup- 
posed the  child  will  be  entitled  to  on  the  death  of  the  party 
making  the  advancement." 

The  gift,  in  order  to  constitute  an  advancement  must  be 
irrevocable.  2  Woerner  American  Law  of  Administration, 
p.  1214. 

In  the  same  volume,  p.  1220,  in  speaking  of  advance- 
ments, it  is  said :  "  Hence,  when  made  by  deed  with  war- 
ranty, the  donee  may  recover  against  the  estate  for  a  breach 
thereof  if  encumbered  by  mortgage." 

Advancements  are  based  upon  the  theory  that  a  parent  is 
presumed  to  intend  that  all  his  children  shall  share  equally 
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in  his  estate,  not  only  in  what  may  remain  at  his  death,  bat 
equally  in  all  that  came  from  him,  and  the  doctrine  of  ad- 
vancement is  invoked  to  effectuate  equality  in  the  distribu- 
tion of  his  estate.  The  donee  in  such  case,  in  order  to  share 
in  the  remainder  of  the  estate,  is  required  to  bring  what  he 
has  received  into  hotchpot.  He  is  not  necessarily  required 
to  return  the  property  or  thing  received,  but  must  submit  to 
having  its  value  charged  against  him.  Woerner  American 
Law  of  Administration,  pp.  1213  and  1214. 

The  very  idea  or  gist  of  an  advancement  contemplates 
that  the  heir  received  something  of  value  from  the  ancestor, 
and  has  retained  it,  and  can  bring  it  into  hotchpot  and  have 
its  value  recovered  against  him  in  the  distribution.  If  the 
gift  was  irrevocable,  and  the  parent  parted  with  and  the  heir 
received  and  retained  the  property  or  thing  given,  although 
he  may  have  disposed  of  or  squandered  or  destroyed  the 
same,  it  is  nevertheless  an  advancement.  But  if  the  prop- 
erty  given  was  real  estate,  conveyed  by  father  to  son  by  deed 
of  warranty,  given  and  accepted  as  an  advancement,  and 
there  is  a  breach  of  the  warranty,  the  son  can  recover  on 
such  breach,  the  son  contributing  his  share  towards  satisfy- 
ing it. 

Adjusting  advancements  between  heirs  is  adopted  to  ar- 
rive at  an  equitable  adjustment  and  division  of  the  father's 
estate,  and  the  rule  allowing  an  action  by  the  son  for  breach 
of  a  warranty  in  a  deed  conveying  an  advancement  to  a  son, 
and  requiring  him  to  contribute  his  share  to  satisfy  the 
breach,  operates  to  charge  the  son  with  only  the  amount 
actually  received  or  benefit  derived  by  the  advancement. 
From  a  parity  of  reasoning  it  must  necessarily  follow  that, 
if  the  father  give  to  the  son  money  or  personal  property  as 
an  advancement,  and  the  gift  is  complete  and  irrevocable, 
and  the  father  afterwards,  having  it  in  his  possession,  or 
taking  possession  of  such  property  or  thing  given,  converts 
it  to  his  own  use  or  disposes  of  it  in  such  a  way  as  to  deprive 
the  son  of  the  benefit  of  the  thing  given,  the  son  might  re- 
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cover  the  value  of  the  gift,  or  he  might  rest  until  its  value 
was  sought  to  be  charged  against  him  as  an  advancement, 
and  then  show  that  while  he  had  received  the  gift  from  his 
father,  the  father  in  his  lifetime  had  taken  the  thing  given 
and  converted  it  to  his  own  use,  and  deprived  the  son 
of  it,  and  that  by  the  act  of  the  father  who  gave  it  he  was 
deprived  of  it  again,  and  placed  in  a  position  where  he  could 
not  bring  the  thing  given  into  hotchpot,  and  as  the  father  had 
again  taken  to  himself  the  thing  given  and  received,  the 
benefit  of  it,  and  it  had  gone  into  his  estate,  it  should  not 
be  charged  against  him ;  or,  in  case  the  father  had  given  to 
the  son  a  horse  of  the  value  of  and  as  an  advancement  for 
one  hundred  dollars,  the  price  being  agreed  upon  between 
the  father  and  son,  and  it  was  agreed  between  them  that  it 
was  to  be  an  advancement,  and  the  horse  was  delivered  and 
title  passed,  but  prior  to  the  delivery  the  father  had  executed 
a  chattel  mortgage  on  the  horse  without  the  son's  knowl- 
edge, to  secure  a  debt  of  more  than  the  value  of  the  horse, 
and  the  father  fails  to  pay  the  debt  and  satisfy  the  mortgage, 
and  the  horse  is  taken  from  the  son  in  satisfaction  of  the 
mortgage — in  such  case  the  gift  was  complete.  The  title  to 
the  horse  passed  from  father  to  the  son  as  an  advancement, 
but  by  the  act  of  the  father,  and  his  failure  to  pay  the  mort- 
gage debt,  the  son  was  deprived  of  any  benefit  from  such 
gift.  Manifestly,  after  the  father's  death,  the  value  of  the 
horse  could  not  be  charged  against  the  son  as  an  advance- 
ment. 

As  stated  by  Woerner :  "  The  doctrine  of  advancements  is 
invoked  to  effectuate  equality  in  the  distribution  of  estates/' 
To  charge  a  child  with  an  advancement  it  must  be  shown 
that  he  received  something  from  the  parent  and  was  allowed 
to  retain  it.  If  there  was  a  gift  made  as  an  advancement 
and  afterwards  by  agreement  between  the  parent  and  child 
it  was  rescinded  in  whole  or  in  part  and  the  parent  took  all 
or  a  part  back,  or  if  the  parent  without  the  consent  of  the 
child  took  the  thing  given  unto  himself  again  and  deprived 
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the  child  of  the  benefit  of  it,  it  would  be  manifestly  unjust 
to  charge  the  child  with  the  value  of  that  which  was  again 
taken  and  used  by  the  parent,  and  of  which  the  child  was 
deprived  by  the  parent.  The  parent  after  having  made  a 
gift  by  way  of  an  advancement  can  change  it  so  as  not  to 
have  it  charged  as  an  advancement,  provided  such  change 
be  made  to  satisfactorily  appear.  Whether  a  gift  or  convey- 
ance is  to  be  regarded  as  an  advancement  or  not  is  to  be  de- 
termined by  the  intention  of  the  donor.  An  advancement 
can  not  be  charged  against  a  child  unless  it  appear  that  it 
was  so  intended  by  the  donor.  And  under  the  rules  gov- 
erning the  charging  of  advancements  against  heirs,  it  would 
seem  to  be  entirely  inconsistent  to  charge  an  advancement 
of  property,  although  once  given  to  a  child  to  be  so  treated, 
but  which  was  afterwards  and  during  the  lifetime  of  the 
donor  taken  by  him  from  the  donee  and  the  donee  deprived 
of  it.  Such  a  disposition  of  the  property  by  the  donor  as 
deprived  the  donee  of  it,  and  by  which  the  donor  converted 
it  to  his  own  use,  must  certainly  be  regarded  as  conclusive 
evidence  of  a  revocation  of  the  advancement  and  of  the 
donor's  intention  to  have  it  charged  against  the  heir  as 
such,  and  that  the  donor  had  changed  his  mind  after 
making  the  gift,  and,  having  the  power  to  do  so,  had  taken 
the  property  from  the  donee.  Joyce  v.  Hamilton,  111  Ind. 
163.  To  charge  the  heir  with  the  value  of  property  un- 
der such  circumstances  would  invoke  the  doctrine  of  ad- 
vancements to  make  an  unequal  distribution  of  the  estate 
of  the  ancestor  instead  of  an  equal  distribution  which  is  its 
object  and  purpose. 

In  the  case  at  bar  the  property  never  came  into  the  pos- 
session or  under  the  control  of  the  appellants,  or  either  of 
them.  The  father  retained  the  control  of  the  shares  of  stock ; 
he  had  it  transferred,  together  with  other  shares  of  stock,  to 
himself,  as  Alexander  McGregor,  trustee.  The  fifty  shares 
of  stock  which  is  sought  to  be  charged  against  each  of  the 
appellants,  were  held  by  him  in  no  different  capacity  from  the 
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othei;  shares  of  stock  owned  by  him ;  they  were  all  trans* 
ferred  together  in  the  same  way.  He  charged  the  stock  to 
them  on  his  account  books,  not  as  an  advancement,  bat  did 
not  designate,  anywhere  in  writing,  that  the  stock  was  to  be 
treated  as  an  advancement.  After  having  the  bank  hold  all 
his  stock  to  his  credit  as  trustee  for  some  months,  he  then 
transferred  it  all  to  Alexander  McGregor,  junior,  and  this  was 
done  without  any  directions  from,  or  agreement  with,  the  ap- 
pellants, or  either  of  them ;  afterwards  Alexander  McGregor, 
junior,  by  the  directions  of  Alexander  McGregor,  sold  all 
the  Raymond  &  Ely  stock,  and  invested  the  proceeds  thereof 
in  other  mining  stock,  known  as  the  Comstocks.  Afterwards 
Alexander,  junior,  by  order  of  Alexander  McGregor,  bor- 
rowed money  on  the  Comstocks  stock  and  made  additional 
purchases  of  stock.     Then  a  panic  came  and  all  was  lost. 

While  Alexander  McGregor  charged  fifty  shares  of 
Raymond  &  Ely  stock  to  each  of  his  daughters  on  his  ac- 
count book,  and  charged  them  with  assessments  paid,  and 
credited  them  with  one  dividend  received,  he  made  no  ac- 
count of  the  sale  of  the  stock,  or  of  the  purchase  of  the  Com- 
stocks stock,  or  of  the  borrowing  of  money  npon  that  stock 
in  his  account  with  either  of  the  appellants. 

While  the  testimony  of  Mrs.  McGregor,  and  the  agreed 
statement  of  facts,  might  afford  some  evidence  for  the  court 
to  base  its  finding  that  Alexander  McGregor  at  one  time  in- 
tended to  purchase  fifty  shares  of  Raymond  &  Ely  stock 
each  for  the  appellants,  and  did,  in  fact,  intend  them  to  have 
the  same,  and  that  they  should  own  fifty  shares  each  of  the 
stock  purchased  by  him,  yet  the  facts  show  conclusively  (and 
there  is  no  evidence  to  the  contrary)  that  he  retained  the 
sole  control  and  management-of  the  stock,  and  afterwards, 
without  any  authority  from  them,  or  either  of  them,  trans- 
ferred it  to  Alexander,  junior,  to  hold,  subject  to  his  orders, 
and  afterwards  ordered  him  to  sell  all  of  the  stock  and  in- 
vest* the  proceeds  in  other  stocks,  which  stocks  last  purchased 
Vol.  126.— 17 
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Alexander,  junior,  purchased,  and  held  subject  to  the  order 
of  Alexander  McGregor  as  and  for  his  stock,  and  by  his 
order  Alexander,  junior,  borrowed  money  on  these  stocks, 
and  purchased  more  stock.  The  evidence  all  goes  to  show  that 
Alexander  McGregor  purchased  and  owned  the  Comstock 
stocks.  The  uncontroverted  facts  agreed  upon  show  and  prove 
that  Alexander  McGregor,  the  father  of  the  appellants, 
changed  his  mind  in  regard  to  allowing  his  daughters  to  have 
any  of  the  Raymond  and  Ely  stock,  and  that  he  sold  all  of 
such  stocks  and  purchased  other  stocks  for  himself;  that  he 
converted  the  stocks  he  intended  for  them  to  his  own  use  and 
deprived  them  of  the  benefit  of  them. 

The  evidence  does  not  show  an  irrevocable  gift  by  Alex- 
ander McGregor  to  the  appellants  of  the  stock,  or  any  of  it 
to  either  of  them,  but  the  uncontroverted  evidence  shows 
that  he  did  not  make  an  irrevocable  gift  of  the  stock  to 
them,  but  on  the  contrary  retained  control  of  the  stock  and 
revoked  the  gift,  and  there  is  no<  evidence  to  support  the 
finding  that  the  appellants  are  chargeable  with  said  Ray- 
toond  and  Ely  stocks  or  their  value  as  an  advancement.  It 
would  clearly  be  inequitable  and  manifestly  unjust  to  charge 
an  heir  with  property  as  an  advancement  when  the  ancestor 
kept  the  control  of  the  property  and  sold  and  converted  the 
proceeds  to  his  own  use  and  deprived  the  heir  of  any  benefit 
from  it,  although  the  father  had  at  one  time  prior  to  the  sale 
and  conversion  by  him  intended  to  give  it  to  the  heir  as  an 
advancement. 

It  would  be  in  direct  opposition  to  the  well  settled  doc- 
trine that  the  advancement  is  to  be  determined  by  the  in- 
tention of  the  donor,  for  how  could  it  be  said  that  an  an- 
cestor intended  the  heir  to  be  charged  with  the  value  of 
property  which  he  had  himself  taken  from  the  heir  and  de- 
prived the  heir  of  the  benefit  of  such  property  ?  The  ad- 
judication as  to  advancements  is  executing  and  carrying 
out  the  will  and  intention  of  the  ancestor  in  case  of  a  gift. 
Certainly,  the  father  did  not  intend  his  child  to  be  charged 
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with  the  value  of  stocks  retained  and  sold  and  the  proceeds 
used  by  himself  in  the  purchase  of  other  stocks  in  his  own 
name. 

The  court  also  erred  in  its  conclusions  of  law  in  this  case. 
The  facts  found  do  not  sustain  the  conclusions  of  law.  The* 
question  involved  is  more  properly  presented  in  this  case  by 
the  exceptions  to  the  conclusions  of  law,  but  this  exception 
was  not  taken  until  after  a  motion  for  a  new  trial  was  made 
and  overruled,  and  we  think  the  question  is  properly  pre* 
sented  by  the  motion  for  a  new  trial,  and  that  there  is  no 
evidence  to  support  the  finding,  and  the  court  should  have 
sustained  the  motion  for  a  new  trial. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  court  below  to  sustain  appellants'  motion  for  a  new 
trial. 

Filed  Sept.  25, 1890. 

On  Petition  fob  a  Rehearing. 

Olds,  C.  J. — We  fully  considered  the  questions  presented 
by  the  record  in  this  case,  and,  as  stated  in  the  opinion,  re- 
versed it  for  the  error  of  the  court  in  overruling  the  motion 
of  the  appellant  for  a  new  trial.  In  doing  so  we  fully  con- 
sidered all  the  evidence  in  the  case.  In  concluding  the. 
opinion  we  in  effect  said  that  the  question  would  have  been 
more  properly  presented  by  exceptions  to  the  conclusions  of 
law,  but  that  the  exceptions  were  not  taken  at  the  proper 
time,  and  hence  we  did  not  make  any  ruling  as  to  that  par- 
ticular error. 

The  suggestion  as  to  the  exceptions  to  the  conclusions  of 
law  was  made  for  the  reason  that  we  were  convinced  the 
court  also  erred  in  its  conclusion  of  law,  though  no  question 
was  properly  presented,  and  therefore  we  could  not  reverse 
the  judgment  with  instructions  to  re-state  the  conclusions 
of  law. 

Counsel  for  appellee,  in  their  brief  on  petition  for  a  rehear- 
ing, earnestly  insist  that  there  is  no  question  presented  by 
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the  motion  for  a  new  trial,  for  the  reason,  as  we  interpret 
their  brief,  that  the  motion  for  a  new  trial  was  prematurely 
filed,  but  with  this  theory  we  can  not  agree.  The  cause  was 
submitted  to  the  court  for  trial,  and  on  proper  request  the 
court  made  a  special  finding  of  facts.  After  the  announce- 
ment of  the  finding  of  facts  appellant  filed  a  motion  for  a 
hew  trial,  which  was  overruled.  Exceptions  were  then  taken 
to  thte  conclusions  of  law,  and  thereupon  the  court  appointed 
commissioners  to  make  partition.  Afterwards  the  commis- 
sioners reported.  Appellants  excepted  to  their  report,  and 
then  the  court  rendered  final  judgment  of  partition,  and  ap- 
portioned the  costs,  and  from  this  judgment  appellants  ap- 
peal. 

The  appeal  was  taken  from  the  final  judgment  in  the  case, 
and  the  motion  for  a  new  trial  was  made  and  filed  at  the 
proper  time,  and  exceptions  reserved  to  the  overruling  of  it. 
This  is  held  to  be  the  proper  practice  in  the  case  of  Jones  v. 
Jones,  91  Ind.  72. 

Under  our  statute  a  motion  for  a  new  trial  may  be  made 
either  before  or  after  judgment,  provided  it  be  made  and  filed 
at  the  term  at  which  the  verdict  or  decision  is  rendered;  or 
if  the  verdict  or  decision  be  rendered  on  the  last  day  of  a 
term,  then  upon  the  first  day  of  the  next  term. 

In  Jones  v.  Jones,  supra,  it  is  held  that  the  word  "  decis- 
ion," as  used  in  section  561,  R.  8.  1881,  means  "  finding." 
Prior  to  the  code  a  motion  for  a  new  trial  could  not  be  made 
after  judgment.  1  Works  Practice,  section  868 ;  Smith  v. 
Thornburgh,  7  Ind.  144  ;  Quinn  v.  State,  123  Ind.  59 ;  Emi- 
son  v.  Shepard,  121  Ind.  184;  Colchen  v.  Ninde,  120  Ind. 
88  ;  Ikerd  v.  Beavers,  106  Ind.  483. 

It  is  unquestionably  proper  practice  to  make  and  file  the 
motion  for  a  new  trial  immediately  after  the  verdict  of  the 
jury  is  returned  or  the  finding  of  facts  announced  by  the 
court. 

We  omitted  any  discussion  in  the  original  opinion  of  the 
technical  objections  made  to  considering  the  main  question 
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discussed,  for  the  reason  that  it  was  clear  that  the  sufficiency 
of  the  evidence  to  sustain  the  finding  was  presented  by  the 
motion  for  a  new  trial,  and  upon  that  question  the  judgment 
must  be  reversed,  and  no  good  purpose  would  be  subserved 
by  discussing  the  other  alleged  errors. 

The  petition  for  rehearing  is  overruled. 

Filed  Dec.  9, 1890. 
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Edgerton  v.  The  Huntington  School  Township.       — 

School  Lands. — Not  Subject  to  Assessments  for  Construction  of  Drains, — The 
Congressional  township  lands  in  this  State  are  not  subject  to  assess- 
ments in  aid  of  the  construction  of  public  ditches  or  drains. 

From  the  Allen  Circuit  Court. 

JR.  C.  Belly  8.  R.  Morris  and  J.  K.  Edgerton,  for  ap- 
pellant. 

J.  Morris,  J.  if.  Barrett,  L.  P.  Milligan  and  0.  W.  White- 
lock,  for  appellee. 

Coppey,  J. — This  was  an  action  instituted  by  the  appellee 
against  the  appellant  and  others,  in  the  Allen  Circuit  Court,  to 
enjoin  the  collection  of  an  assessment  made  against  the  land 
described  in  the  complaint,  to  pay  for  the  construction  of  a 
public  ditch.  The  land  is  congressional  township  land.  In 
the  construction  of  the  ditch  certain  assessments  were  made 
against  the  laud  to  aid  in  the  same.  Such  assessments  have 
been  placed  upon  the  tax  duplicate  of  Allen  county  to  be 
collected  as  other  taxes. 

The  defendant  John  B.  Nizer  is  the  auditor  of  the  county, 
John  Dalman  is  the  treasurer,  and  the  appellant  Edgerton 
is  the  owner  and  holder  of  the  assessments. 

The  appellant  is  threatening  to  collect  the  assessments 
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by  advertisement  and  sale  of  land  as  delinquent  taxes 
are  collected.  The  only  question  in  the  case  for  decision 
relates  to'  the  liability  of  the  congressional  township  land  to 
assessments  in  aid  of  the  construction  of  a  public  ditch. 

Section  4305,  R.  S.  1881,  found  in  the  act  prescribing  the 
mode  of  constructing  public  ditches,  provides  that  "  It  shall 
be  the  duty  of  the  county  surveyor,  on  being  notified  by  any 
contractor  that  his  job  is  completed,  to  inspect  the  same ; 
and  if  he  find  that  it  is  completed  according  to  contract,  he 
shall  accept  it,  and  give  to  the  contractor  a  certificate  of  ac- 
ceptance, stating  that  said  job,  share,  or  allotment  is  com- 
pleted according  to  the  specifications  of  said  ditch.  And  if 
any  share  or  allotment  has  been  sold  to  a  person  not  the 
owner  of  the  land  assessed  therefor,  he  shall,  in  addition, 
state  the  amount  due  the  contractor  for  constructing  the 
same  from  the  owner  of  the  said  land ;  which  certificate  shall 
be  a  lien  upon  the  land  assessed  for  such  share  or  allotment, 
and  shall  be  due  and  payable  immediately  by  the  owner  of 
the  land  ;  and  such  certificate,  if  not  paid  on  demand,  shall 
draw  interest  until  paid.  *  *  And  when  the  county 
surveyor  accepts  it,  and  issues  his  certificate  of  acceptance, 
he  shall  file  with  the  county  auditor  a  copy  thereof;  where- 
upon said  auditor  shall  charge  the  amount  mentioned  in  said 
certificate  on  the  tax  duplicate  against  the  land  assessed  with 
such  allotment,  to  be  collected  as  other  taxes  are  collected, 
together  with  six  per  cent,  for  the  holder  of  the  certificate 
after  the  same  becomes  delinquent ;  and  when  collected,  it 
shall  be  paid  to  the  person  holding  the  certificate,  on  an 
order  of  the  auditor." 

When  a  statute  creates  a  new  right,  and  prescribes  a  mode 
of  enforcing  it,  that  mode  must  be  pursued  to  the  exclusion 
of  all. other  remedies.  This  is  a  well  known  rule,  and  un- 
der it  this  court  held  in  the  case  of  Storms  v.  Stevens,  104  Ind. 
46,  that  a  ditch  assessment  could  be  collected  in  no  other 
mode  than  that  prescribed  by  the  above  statute.         ' 

If,  therefore,  the  assessments  against  the  land  described  in 
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the  complaint  constitute  a  lien  thereon,  such  lien  is  to  be  en- 
forced by  an  advertisement  and  sale  of  the  land  for  such  sum 
as  it  will  bring  at  public  auction,  as  other  lands  are  sold  for 
delinquent  taxes. 

Can  the  Congressional  township  land  be  sold  in  that  mode 
and  for  that  purpose  ? 

A  proper  solution  of  the  question  renders  necessary  an  in- 
quiry into  the  history  of  these  lands. 

An  act  of  Congress,  passed  on  the  19th  day  of  April,  1816, 
to  enable  the  people  of  Indiana  Territory  to  form  a  Consti- 
tution/etc., contained  a  grant  or  reservation  to  the  inhab- 
itants of  each  township  for  the  use  of  schools,  the  sixteenth 
section  of  land  in  such  township,  and  where  such  section  had 
been  sold,  granted  or  disposed  of,  other  land  equivalent 
thereto  and  most  contiguous  to  such  section  sixteen. 

By  another  act  of  Congress,  passed  in  the  year  1827,  the 
Legislature  of  the  State  of  Indiana  was  granted  permission 
to  sell  and  convey,  in  fee  simple,  any  or  all  the  lands  in  the 
State  reserved  or  granted  for  school  purposes,  but  it  was  ex- 
pressly provided  in  that  act  that  the  proceeds  of  such  sales 
should  be  invested  in  some  productive  fund  which  should  be 
forever  applied,  under  the  direction  of  the  Legislature,  for 
the  use  and  support  of  schools  within  the  several  townships 
for  which  they  were  originally  reserved  and  set  apart,  and 
for  no  other  purpose  whatever.  It  has  sometimes  been  as- 
serted that  it  was  the  intention  at  the  time  these  lands  were 
reserved  that  they  should  never  be  sold,  but  that  they  should 
be  leased,  and  the  rents  and  profits  applied  to  school  pur- 
poses. If  such  was  the  original  purpose  it  has  long  since 
been  abandoned,  but  the  purpose  to  retain  the  proceeds  aris- 
ing from  the  sale  of  such  land,  is  made  to  appear  beyond 
question.     State  v.  Springfield  Township,  etc.,  6  Ind.  83. 

Section  2,  article  8,  of  our  Constitution,  provides  that  the 
common  school  fund  shall  consist  in  part  of  the  Congress- 
ional township  fund,  and  the  lands  belonging  thereto. 

Section  3  provides  "  That  the  principal'  of  the  common 
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school  fund  shall  remain  a  perpetual  fund,  which  may  be  in- 
creased, but  shall  never  be  diminished;  and  the  income 
thereof  shall  be  inviolably  appropriated  to  the  support  of 
common  schools,  and  to  no  other  purpose  whatever/' 

It  will  thus  be  seen  that  these  lands  canje  to  us  as  a  sacred 
trust,  to  be  applied  exclusively  to  school  purposes,  and  that 
the  people,  by  their  fundamental  law,  have  placed  it  beyond 
the  power  of  even  the  Legislature  of  the  State  to  make  any 
provision  by  which  the  principal  of  the  funds  arising  from 
such  lands  shall  be  diminished. 

The  State  has  no  power  to  tax  such  lands,  for  if  it  were 
permitted  to  do  so,  it  could  tax  them  out  of  existence,  and  di- 
vert them  to  the  use  of  the  State  in  the  payment  of  ordinary 
expenses.  So,  if  they  could  be  assessed  for  local  improve- 
ments and  exposed  to  sale  at  public  auction,  and  sold  to  the 
highest  bidder,  they  might  be  totally  absorbed  and  diverted 
from  the  common  school  fund  to  a  purpose  never  contem- 
plated when  they  were  reserved. 

The  argument  that  the  lands  are  benefited  to  an  amount 
equal  to  the  assessments  does  not  meet  the  question,  for 
while  it  is  true  in  theory,  and  is,  perhaps,  true  in  fact,  in 
many  cases,  that  such  lands  are  benefited  by  public  improve- 
ments, it  does  not  follow  that  when  exposed  to  sale  for  the 
payment  of  such  assessments,  some  person  will  bid  enough 
to  cover  the  enhanced  value  of  the  land. 

The  case  of  People,  ex  rel.}  v.  Trustees  of  Schools,  etc., 
118  111.  52,  seems  to  be  in  point.  That  case  involved  the 
right  to  assess  the  Congressional  township  land  reserved  to 
the  State  of  Illinois  for  school  purposes,  to  aid  in  the  con- 
struction of  a  public  ditch.  In  that  case  the  Supreme  Court 
of  Illinois,  in  speaking  of  this  land,  says :  "  It  should  not 
be  exposed  to  the  danger  of  being  improved  away  by  being 
made  to  pay  for  supposed  benefits  conferred  upon  it  by  im- 
provements." 

It  seems  to  us  plain,  from  a  careful  consideration  of  the 
provisions  of  the  statutes  upon  the  subject  of  public  ditches 
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and  drains,  that  it  was  the  intention  of  the  Legislature  that 
assessments  should  be  made  against  such  lands  only  as  were 
subject  to  taxation. 

There  are  many  provisions  in  these  acts  which  could  not 
be  enforced  upon  any  other  construction.  In  our  opinion 
the  Congressional  township  lands  in  this  State  are  not  sub- 
ject to  assessments  in  aid  of  the  construction  of  public 
ditches  or  drains. 

Judgment  affirmed. 

Filed  Dec.  10, 1890. 
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126    265 
144    297 

Practice. — Motion  for  New  Trial  on  Ground  of  Erroneous  Instructions, — 

Failure  to  Present  Question  on  Appeal — A  motion  for  a  new  trial  on  the 
ground  that  the  court  erred  in  giving  and  refusing  certain  instructions, 
which  does  not  call  the  attention  of  the  court  to  the  particular  instruc- 
tions given  and  refused,  is  too  indefinite  to  present  any  question  to  the 
Supreme  Court. 

Banks  and  Banking. — Action  on  Cashier's  Bond, — "  Exchange  Committee." 
— The  by-laws  of  a  bank  provided  that  an  "exchange  committee'' 
should  be  organized}  to  be  composed  of  the  president,  cashier,  and  a  de- 
signated director,  and  that  the  cashier  should  not  make  loans  in  excess 
of  a  certain  amount  without  the  approval  of  said  committee,  or  one 
member  thereof,  besides  himself. 

Held,  that  the  failure  of  the  bank  to  name  a  director  for  the  committee 
did  not  deprive  the  committee  of  its  powers,  as  the  two  named  by  the 
by-laws,  a  majority,  had  power  to  act. 

Same. — "  Exchange  Committee." — The  failure  of  the  bank  to  provide  for 
the  "exchange  committee,"  in  violation  of  the  requirement  of  its  by- 
laws in  force  when  the  bond  of  the  cashier  was  executed  to  secure  the 
faithful  performance  of  his  duty,  would  not  relieve  the  sureties  on  such 
bond  from  liability  for  the  fraudulent  conduct  of  the  cashier  in  en- 
gaging in  a  conspiracy  with  certain  parties  whereby  large  sums  of 
money  were  drawn  from  the  bank  and  invested  in  "  options,"  and  like 
illegitimate  transactions. 
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Same. — Agreement  Enlarging  Cashier9 8  Duties. — Effect  of  on  Liability  of 
Sureties. — An  agreement  by  the  board  of  directors,  after  the  execution  of 
the  cashier's  bond,  enlarging  his  duties  and  increasing  his  salary,  but 
not  changing  the  character  of  his  duties,  or  his  relation  to  the  bank  as 
cashier,  is  no  defence  to  an  action  against  the  sureties  on  the  bond  for 
the  cashier's  violation  of  duty. 

Same. — Heading. — A  complaint  in  an  action  against  the  sureties  on  the 
bond  of  a  cashier  for  his  breach  of  duty  in  making  unauthorized  loans, 
alleged  the  organization  of  an  "  exchange  committee,"  pursuant  to  the 
by-laws.  The  answer  alleged  that  in  violation  of  its  duty,  and  the  re- 
quirement of  its  by-laws  in  force  when  the  bond  in  suit  was  executed, 
the  bank  failed  to  organize  such  committee,  and  because  of  such  failure 
the  cashier's  duties  were  enlarged,  and  the  various  breaches  of  duty  and 
losses  occurred  in  consequence. 

Held,  that  the  allegations  in  the  answer ,  so  far  as  the  defence  rested  upon 
the  want  of  a  committee,  amounted  to  a  general  denial,  and  that  the 
general  denial  being  also  pleaded,  it  was  not  error  to  sustain  a  demur- 
rer to  the  answer. 

From  the  Morgan  Circuit  Court. 

/.  C.  Robinson,  &  0.  Pickens,  D.  W.  Grubbs,  M.  H.  Parks, 
D.  E.  Beem,  W.  Hickam,  G.  A.  Adams  and  J".  S.  Newby,  for 
appellants. 

W.  R.  Harrison,  J.  H.  Jordan  and  0.  Matthews,  for  ap- 
pellee. 

Berkshire,  J. — This  is  an  action  upon  a  bond  executed 
by  the  appellants  to  the  appellee  to  secure  the  faithful  per- 
formance by  the  appellant  Samuel  L.  Wallace,  of  his  duties 
as  cashier  of  the  appellee  bank. 

Issues  were  joined  and  the  cause  submitted  to  a  jury  and 
a  verdict  returned  for  the  appellee,  after  which  judgment 
was  rendered  upon  the  verdict. 

Demurrers  were  sustained  to  the  fourth,  fifth  and  eighth 
paragraphs  of  the  joint  answer  filed  by  all  of  the  appellants 
except  Wallace,  and  to  the  fourth  paragraph  of  the  separate 
answer  of  Wallace,  and  exceptions  reserved.  A  joint  mo- 
tion for  a  new  trial  by  all  of  the  appellants  except  Wallace, 
and  a  separate  motion  by  Wallace,  were  filed  and  overruled, 
and  exceptions  reserved. 
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There  are  several  specifications  of  error,  but  only  those 
which  call  in  question  the  rulings  of  the  court  in  sustaining 
the  demurrers  to  the  paragraphs  of  answer  named,  and  in 
overruling  the  motions  for  a  new  trial,  are  urged  in  argu- 
ment, hence  the  others  are  waived.  The  only  reasons  found 
in  the  motion  for  a  new  trial  to  which  our  attention  is  called 
by  appellants'  counsel  are  those  relating  to  the  instructions 
given  and  refused.  The  motion  is  too  indefinite  to  present 
any  error  because  of  the  court's  action  in  refusing  or  in  giv- 
ing instructions.  The  court's  attention  was  not  called  to 
any  particular  instruction  given  which  the  appellants  claimed 
to  be  erroneous,  nor  to  any  one  refused  which  they  were  in- 
sisting should  have  been  given.  Jones  v.  Layman,  123  Ind. 
569 ;  Ohio,  etc.,  R.  W.  Go.  v.  McCartney,  121  Ind.  385. 

In  view  of  what  we  have  said,  the  only  questions  left  for 
our  consideration  are  such  as  arise  in  consequence  of  the 
court's  rulings  in  sustaining  the  demurrers  addressed  to  the 
fourth,  fifth,  and  eighth  paragraphs  of  the  joint  answer  of 
the  appellants  other  than  Wallace,  and  the  fourth  paragraph 
of  his  answer. 

There  are  three  paragraphs  in  the  complaint,  and  the  an- 
swers named  go  to  the  complaint  as  an  entirety.  The  bond, 
which  is  the  foundation  of  the  action,  reads  as  follows : 

"  Know  all  men  by  these  presents,  that  we  [naming  the 
obligors]  are  held  and  firmly  bound  unto  the  Exchange  Bank 
of  Spencer,  Indiana,  in  the  sum  of  $50,000,  to  pay  which  we 
jointly  and  severally,  firmly,  bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators.  Sealed  with  our  seals,  and 
dated  this  17th  day  of  January,  1880.  The  conditions  of 
the  foregoing  obligation  is  that  said  S.  L.  Wallace,  as  cashier 
of  said  Exchange  Bank,  shall  faithfully  and  honestly  do  and 
perform  all  of  the  duties  of  such  cashier,  in  said  Exchange 
Bank,  receive,  keep,  and  pay  over,  on  demand,  to  the  proper 
person,  or  persons,  authorized  to  receive  the  same,  all  moneys 
and  valuables  of  whatever  kind,  or  description,  which  he 
may   receive,  or  which  may  come  into  his  hands  as  such 
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cashier,  and  do  and  perform  all  such  duties  as  may  be  im- 
posed upon  him  as  cashier  of  said  Exchange  Bank,  then, 
and  in  that  event,  this  bond  is  to  be  void,  else  to  be  and  re- 
main in  full  force  and  virtue  in  law.  Witness  our  hands  and 
seals,  day  and  date,  above  written." 

The  authority  for  the  bond  in  suit  is  found  in  section 
2686,  R.  S.  1881  :  "  The  directors  shall  elect  one  of  their 
number  president,  and  shall  also  elect  or  appoint  a  cashier. 
The  president  and  cashier  shall  each  take  an  oath  or  affir- 
mation that  he  will  faithfully  and  honestly  discharge  his  du- 
ties. And  the  board  of  directors  shall  require  of  the  presi- 
dent and  cashier  to  execute  separate  bonds,  with  sureties,  in 
such  sums  as  they  may  deem  proper,  conditioned  that  they 
will  honestly  and  faithfully  discharge  their  several  duties  as 
such  officers  (which  said  bonds  shall  be  filed  in  the  office  of 
Secretary  of  State  for  the  benefit  of  stockholders  and  cred- 
itors of  such  bank)  during  their  continuance  in  office." 

The  bond  required  by  the  statute  for  each  of  the  officers 
named  is  one  that  will  cover  all  of  the  duties  which  he  is 
called  upon  to  perform  as  such  officer,  and  it  is  to  continue 
in  force  so  long  as  he  continues  in  office. 

The  conditions  of  the  bond  given  by  Wallace  as  such 
cashier  are  broad  enough  to  embrace  all  of  his  duties  as 
cashier  so  long  as  he  should  continue  to  hold  the  position. 

The  first  paragraph  of  the  complaint  avers  that  large  sums 
of  money  came  into  Wallace's  hands  as  cashier  of  the  said 
bank,  and  that  he  converted  different  amounts  to  his  own 
use,  giving  an  itemized  statement. 

The  second  paragraph  alleges  that  pursuant  to  the  by-laws 
of  the  bank  it  had  organized  an  "  exchange  committee," 
composed  of  its  president,  cashier  and  a  designated  director; 
that  it  was  further  provided  in  said  by-laws  that  the  cashier 
should  not  make  loans  in  excess  of  $500  without  the  ap- 
proval of  said  committee  or  one  member  thereof  besides 
himself.  It  is  further  alleged  that  Wallace,  as  such  cashier, 
in  violation  of  his  trust  and  the  said  by-laws,  loaned  and 
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otherwise  disposed  of  large  sums  of  money  belonging  to 
said  bank,  which  were  wholly  lost,  and  an  itemized  state- 
ment is  given. 

The  third  paragraph  charges  several  breaches  of  the  bond. 
The  first,  second  and  third  breaches  charge  the  conversion 
by  Wallace,  during  his  time  as  cashier,  of  different  sums  of 
money.  The  fourth  breach  charges  him  with  having  per- 
mitted one  of  the  patrons  of  the  bank  to  overdraw  the 
amount  of  his  deposits  in  the  sum  of  $300.  The  fifth 
charges  a  conspiracy  between  the  cashier  and  James  B.  and 
David  M.  Wallace  to  defraud  the  bank,  and  as  the  result 
large  sums  of  money  were  withdrawn  from  its  vaults  and 
invested  in  "options"  and  " bucket-shop  deals "  so  called. 
The  sixth  breach  alleges  the  making  of  various  loans  of 
money  by  the  cashier  in  violation  of  his  trust  and  the  rules 
and  regulations  of  the  bank.  It  is  then  alleged  that  all  of 
said  sums  of  money  named  in  said  several  breaches  of  the 
bond  were  wholly  and  entirely  lost  to  the  bank ;  and  further, 
that  said  cashier  concealed  all  of  said  various  transactions 
from  the  other  officers  of  said  bank. 

The  fourth  and  fifth  paragraphs  of  answer  admit  the  al- 
legations of  the  complaint,  but  allege  that  in  violation  of 
its  duty  and  the  requirement  of  its  by-laws  in  force  when 
the  bond  in  suit  was  executed,  it  failed  to  organize  an  "  ex- 
change committee/1  and  because  of  such  failure  the  duties 
of  Wallace  were  enlarged,  and  as  the  result  the  various 
breaches  of  duty  and  losses  complained  of  ensued,  and  hence 
the  sureties  are  not  liable  upon  their  bond. 

The  basal  rock  upon  which  these  paragraphs  of  answer 
rest  is  the  allegation  that  there  was  no  exchange  committee 
organized  as  required  by  the  by-laws. 

Strike  out  this  allegation  and  the  answers  stand  as  an  ad- 
mission of  the  various  breaches  of  the  bond  alleged  in  the 
complaint. 

The  complaint  alleges  that  there  was,  during  all  the  time, 
an  exchange  committee,  and  hence  the  allegations  in  the 
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answer,  so  far  as  the  defence  rests  upon  the  want  of  such 
committee,  amount  to  a  general  denial;  and  the  general 
denial  being  also  pleaded  it  was  not  error  to  sustain  the  de- 
murrers to  these  paragraphs. 

But  the  answers  themselves  disclose  the  existence  of  the 
"  exchange  committee  "  provided  for  in  the  by-laws.  They 
show  that  this  committee  was  to  be  composed  of  the  cashier, 
president,  and  a  designated  director.  The  committee  was 
composed  of  three  members ;  the  by-laws  named  two  of  them, 
or  a  majority  ;  the  failure  to  name  a  director  for  that  com- 
mittee did  not  deprive  the  committee  of  its  powers,  the  two 
had  power  to  act. 

Besides,  the  by-laws  provided  that  the  cashier  was  at  lib- 
erty to  take  any  legitimate  action  in  disposing  of  the  funds 
of  the  bank  with  the  approval  of  its  president,  hence  the  ap- 
proval of  the  chief  officer  would  have  been  the  cashier's  jus- 
tification as  to  any  such  transaction. 

But  if  it  were  conceded  that  the  bank  had  entirely  failed 
to  provide  for  an  "  exchange  committee,"  and  in  the  absence 
of  such  committee  that  the  cashier  had  exclusive  and  com- 
plete authority  to  transact  any  and  all  of  the  business  of  the 
bank,  this  would  not  relieve  his  sureties  from  liability  be- 
cause of  his  fraudulent  conduct  in  connection  with  James  B. 
and  David  M.  Wallace,  whereby  large  sums  of  money  be- 
longing  to  the  bank  were  invested  in  illegitimate  transac- 
tions. 

Under  no  circumstances  was  the  cashier  authorized  to  dis- 
pose of  the  funds  of  the  bank  for  such  purposes.  With  or 
without  the  approval  of  an  "  exchange  committee/1  such  as 
the  by-laws  provided  for,  this  was  a  clear  violation  of  duty, 
and  rendered  his  sureties  liable. 

The  eighth  paragraph  alleges  that  Wallace's  duties  as 
cashier  were  enlarged  by  an  after  agreement  with  the  board 
of  directors  of  the  bank,  and  his  salary  increased,  and  a 
definite  time  agreed  upon,  during  which  he  should  serve  un- 
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der  the  new  arrangement,  there  having  been  no  definite 
period  agreed  upon  theretofore. 

It  does  not  appear  that  his  duties  as  cashier  were  changed 
in  any  way,  but  other  duties  were  cast  upon  him ;  nor  does 
it  appear  that  he  resigned  or  was  removed,  or  that  he  w^s 
re-elected. 

The  most  that  can  be  claimed  for  this  paragraph  of  an- 
swer is  that  the  salary  of  the  cashier  was  increased  in  con- 
sideration that  he  would  perform  certain  other  duties.  His 
relation  to  the  bank  as  its  cashier  does  not  appear  to  have 
been  changed,  and  the  losses  complained  of  all  occurred  be- 
cause of  his  breach  of  duty  as  cashier. 

If  the  averments  of  this  answer  are  to  be  construed  as 
disclosing  a  severance  of  the  cashier's  connection  with  the 
bank  under  his  first  engagement,  and  a  new  appointment  or 
election,  the  appellants  were  not  prejudiced  because  of  the 
ruling  of  the  court  sustaining  the  demurrer,  for  in  that  event 
its  legal  effect  was  the  same  as  the  sixth  paragraph,  to  which 
the  demurrer  thereto  filed  was  overruled. 

What  we  have  said  covers  the  ruling  in  sustaining  the  de- 
murrer to  the  fourth  paragraph  of  the  separate  answer  of 
Wallace. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Coffey,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Deo.  10, 1890. 
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Il»  m:  No.  14,468. 

181    ISA 

J5J  ^1  Thain  v.  Rudisill. 

Decbee. — Erroneous  Description  of  Real  Estate. — Action  to  Coned. — Jhcor- 
fea'  .Description  in  Decree, — Decree  not  Void. — Collateral  Attack. — Minority  of 
Grantor. — Disaffirmance. — A  decree  in  an  action  to  correct  an  erroneous 
description  of  real  estate,  and  the  commissioner's  deed  based  upon  the 
same,  did  not  correctly  describe  the  premises,  but  did  describe  the  land 
as  lying  between  two  other  tracts  theretofore  conveyed  by  the  grantor. 
The  last  conveyance  had  been  made  and  the  deeds  for  the  same  re- 
corded before  the  decree  was  rendered.  By  a  reference  to  said  deeds, 
the  description  of  the  real  estate  contained  in  the  decree  could  be  made 
certain.  At  the  time  the  action  was  instituted  to  correct  the  erroneous 
description  the  grantor  was  a  minor,  but  at  the  date  of  the  rendition  of 
the  decree  he  was  of  full  age.  , 

Held,  that  the  decree  was  not  void  on  account  of  uncertainty  in  the  de- 
scription of  the  real  estate.    Lewis  v.  Owen,  64  Ind.  446,  distinguished. 

Hela\  also,  that  the  decree  will  not  be  h*>ld  void  on  a  collateral  attack  be- 
cause of  the  minority  of  the  grantor  at  the  time  the  suit  to  correct  the 
description  was  instituted,  the  court  having  had  jurisdiction  of  the  ac- 
tion, and  proper  notice  having  been  given,  and  the  decree  having  been 
rendered  after  the  grantor  became  twenty-one  years  of  age. 

Held,  also,  that  the  grantor  was  bound  by  said  decree,  unless  he  by  direct 
proceedings  had  it  set  aside. 

Held,  also,  that  the  decree,  having  been  rendered  after  the  grantor  became 
of  age,  barred  him  from  afterwards  disaffirming  the  deed  made  during 
his  minority. 

From  the  Allen  Superior  Court. 

8.  F.  Swayne  and  L.  M.  Ninde,  for  appellant. 
P.  A.  Randall  and  W.  J.  Vesey,  for  appellee. 

Olds,  C.  J. — The  appellant  brought  this  action  against 
the  appellee  to  recover  certain  real  estate.  Upon  proper  re- 
quest the  court  found  the  facts,  and  stated  its  conclusions  of 
law.  The  questions  presented  for  decision  arise  on  the  ex- 
ceptions to  the  conclusions  of  law.  The  court  found  the  facts 
as  follows : 

"  1st.  On  the  26th  day  of  October,  1874,  one  John  W. 
Marshall  was  the  owner  in  fee  simple  of  the  following  de- 
scribed real  estate,  in  Allen  county,  Indiana,  to  wit :  A  tract 
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of  land  situate  in  the  north  part  of  section  four,  in  township 
thirty-one  (31)  north,  of  range  twelve  (12)  east ;  bounded 
as  follows :  Commencing  at  the  Indian  boundary  line 
adopted  at  the  treaty  of  Greenville,  at  a  point  due  south  of 
a  point  eighty  rods  east  of  the  northwest  corner  of  said  sec- 
tion four;  running  thence  north  to  the  north  boundary  line 
of  said  township  thirty-one ;  thence  east  along  said  township 
line  one  hundred  and  twenty  rods ;  thence  south  to  said  In- 
dian boundary  line  ;  thence  southwesterly  along  said  boun- 
dary line  to  the  place  of  beginning,  containing  forty  acres 
of  land ;  the  said  Marshall  being  then  the  owner  thereof,  for 
a  valuable  consideration  to  him  paid,  to  wit:  nine  hundred 
dollars  in  money,  personal  and  real  property,  sold  said  prem- 
ises to  Frederick  Rabb,  and  executed  a  deed,  intending  to 
convey  the  same  to  the  said  Rabb ;  but  by  mistake  the  prem- 
ises in  said  deed  were  described  as  follows :  '  The  north- 
east quarter  of  the  northeast  quarter  of  section  four,  town- 
ship thirty-one  north,  of  range  twelve  east,  containing  forty 
acres,  in  Allen  county,  Indiana,'  instead  of  the  correct  de- 
scription of  the  same. 

"  Said  Rabb  being  ignorant  of  the  error  in  the  description 
in  the  deed,  and  claiming  title  by  virtue  of  such  conveyance, 
entered  into  possession  of  the  land  so  purchased  by  him,  and 
intended  to  be  conveyed,  and  occupied  the  same  by  himself 
and  tenants  until  about  the  1st  day  of  December,  1882,  when 
he  was  dispossessed  in  the  manner  hereinafter  stated. 

"  2d.  On  the  11th  day  of  June,  1875,  a  mistake  in  the  deed 
having  been  discovered,  Rabb  instituted  proceedings  in  the 
Allen  Circuit  Court  for  the  correction  of  the  same.  Mar- 
shall, the  grantor,  was  at  that  time  a  non-resident,  and  no- 
tice of  the  pendency  of  the  action  was  given  by  publication 
in  a  weekly  newspaper  for  the  proper  length  of  time.  At 
the  September  term  of  said  court,  to  wit,  on  the  11th  day 
of  September,  1875,  Marshall  not  appearing  to  the  action 
judgment  was  rendered  against  him  by  default  upon  the 
Vol.  126.— 18 
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complaint,  and  a  decree  entered  thereupon  ordering  a  cor- 
rection of  the  deed  and  appointing  one  Crane  as  commis- 
sioner to  execute  a  deed  with  a  proper  description  as  prayed 
for  in  the  complaint.  In  the  complaint  in  said  last  named 
action  the  alleged  true  description  of  the  premises  was  de- 
scribed as  follows :  '  Forty  acres  of  land  west  of  a  tract  of 
land  sold  by  John  Marshall  to  John  McQuiston,  and  east  of 
thirty-eight  and  ninety-eight  one  hundredths  (38.98)  acres 
sold  by  John  Marshall  to  Elisha  Marshall,  in  fractional  sec- 
tion four,  in  township  thirty -one  north,  of  range  twelve  east, 
situate  in  Allen  county,  and  State  of  Indiana/  and  the  same 
description  was  entered  in  the  decree  of  the  court.  Crane, 
as  the  commissioner  appointed  by  the  court  in  said  cause, 
on  the  18th  day  of  September,  1875,  executed  a  deed  de- 
scribing the  premises  in  said  deed  in  the  same  words  and 
figures  in  which  they  were  described  in  the  decree  and  com- 
plaint in  said  action.  The  deed  so  made  by  Crane,  as  com- 
missioner, was  approved  by  the  court  and  recorded  in  the 
office  of  the  recorder  of  Allen  county,  Indiana,  on  the  24th 
day  of  June,  1876.  At  the  time  of  the  sale  and  execution 
of  the  deed  by  John  Marshall  to  Rabb  as  aforesaid,  and 
from  thence  to  and  subsequent  to  the  time  of  the  execution 
of  the  deed  by  Crane,  one  Elisha  W.  Marshall  was  the  owner, 
by  purchase,  of  land  in  the  north  part  of  section  four,  im- 
mediately west  of  and  adjoining  the  land  sold  by  John 
Marshall  to  Rabb,  and  John  McQuiston  was  the  owner  by 
purchase,  of  land  in  the  north  part  of  the  section  immedi- 
ately east  of  and  adjoining  the  land  sold  to  Rabb  as  afore- 
said, and  the  deeds  both  to  Elisha  Marshall  and  to  Mc- 
Quiston were  recorded  in  the  office  of  the  recorder  of  Allen 
county.  Both  of  said  deeds  were  prior  in  their  dates  to  the 
deed  executed  by  John  Marshall  to  Frederick  Rabb. 

"  3d.  At  the  time  John  W.  Marshall  made  the  deed  to 
Rabb  he  was  under  the  age  of  twenty-one  years,  having 
been  born  on  September  3d,  1854.  On  the  1st  day  of  No- 
vember, 1875,  August  C.  Trentman  recovered  a  judgment 
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in  the  Allen  Circuit  Court  against  said  Frederick  Rabb  and 
Charles  Noll  for  six  hundred  and  thirty-one  dollars  and 
sixty-six  cents  ($631.66)  and  costs,  upon  which  judgment 
John  Thain  became  replevin  bail  for  stay  of  execution.  On 
the  29th  day  of  November,  1875,  John  Thain,  as  such  re- 
plevin bail,  paid  said  judgment  and  costs,  and  on  the  23d 
day  of  April,  1883,  the  plaintiff  Trentman  assigned  the  judg- 
ment in  writing  on  the  order  book  of  the  court  to  said  John 
Thain.  On  the  31st  day  of  December,  1883,  said  John 
Thain  caused  a  writ  of  execution  to  be  issued  on  said  judg- 
ment, and  to  be  placed  in  the  hands  of  the  sheriff  of  Allen 
county,  who,  on  the  18th  day  of  January,  1884,  levied  said, 
writ  on  the  lands  as  described  in  the  complaint  in  this  case, 
and  after  duly  advertising  the  same  for  sale,  sold  the  same 
to  said  John  Thain  on  the  1st  day  of  March,  1884,  and  ex- 
ecuted to  him  a  certificate  of  sale,  and  who,  on  the  28th  day 
of  February,  1885,  sold  and  assigned  said  sheriff 's  certificate 
to  the  plaintiff,  which  assignment  was  entered  on  said  cer- 
tificate, and  on  the  2d  day  of  March,  1885,  the  sheriff  of  said 
county  executed  a  sheriff's  deed  to  the  plaintiff  for  said 
premises. 

"  4th.  On  the  10th  day  of  September,  1877,  the  said  John 
W.  Marshall  executed  a  warranty  deed  to  Christina  Rabb, 
wife  of  the  said  Frederick  Rabb,  for  the  consideration  of  five 
hundred  dollars  paid  to  him  by  said  Christina,  thereby  in- 
tending to  convey  the  tract  of  land  in  controversy  by  the 
following  description  :  '  Forty  acres  of  land  west  of  a  tract 
of  land  sold  by  John  Marshall  and  wife  to  John  McQuiston, 
and  east  of  thirty-eight  and  ninety-eight  hundredths  (38.98) 
acres  sold  by  John  W.  Marshall  to  Elisha  Marshall,  in  the 
fractional  section  four,  township  thirty-one  north,  of  range 
twelve  east,  in  Allen  county,  Indiana/ 

"  5th.  Prior  to  the  execution  of  the  deed  to  Christina  the 
said  John  W.  Marshall  did  not,  by  any  act,  either  affirm 
or  disaffirm  his  prior  deed  to  Frederick  Rabb. 

"  6th.  On  the  4th  day  of  March,  1878,  Elizabeth  Leichner, 
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as  a  creditor  of  Frederick  Rabb,  instituted  proceedings  in 
the  Allen  Circuit  Court  against  Frederick  Rabb  and  Chris- 
tina Rabb  to  set  aside  the  conveyance  made  by  John  Mar- 
shall to  Christina  Rabb  as  fraudulent,  and  made  with  the  in- 
tent to  hinder  and  delay  the  creditors  of  Frederick  Rabb,  and 
on  the  30th  day  of  October,  1879,  a  decree  was  rendered  in 
said  proceeding  in  favor  of  the  plaintiff  Elizabeth  Leichner, 
declaring  said  deed  fraudulent  and  void  as  against  the  cred- 
itors of  Frederick  Rabb,  also  rendering  judgment  in  favor 
of  said  plaintiff  Elizabeth  Leichner  against  said  Frederick 
Rabb  for  the  sum  of  six  hundred  and  twelve  dollars  and 
thirty-two  cents  ($612.32)  and  costs  of  the  suit.  The  decree 
also  found  that  the  money  paid  by  Christina  Rabb  as  a  con- 
sideration for  the  deed  to  her  by  John  W.  Marshall  was  the 
property  of  her  husband,  Frederick  Rabb,  at  the  time  the 
payment  was  made. 

"  7th.  Afterwards,  on  the  10th  day  of  November,  1879,  a 
certified  copy  of  the  decree  last  named  was  issued  to  the 
sheriff  of  Allen  county,  by  virtue  of  which,  on  the  27th  day 
of  December,  1879,  the  sheriff  sold  said  premises  at  public 
auction  to  Adam  Rudisill,  the  defendant  in  this  case,  and 
executed  a  certificate  of  purchase  therefor. 

"8th.  Afterwards,  without  having  received  any  other 
deed  for  the  same,  on  the  13th  day  of  April,  1881,  the  said 
Adam  Rudisill  instituted  proceedings  in  the  Allen  Circuit 
Court  to  set  aside  the  sheriff's  said  last  named  sale  because 
of  a  defective  description  of  the  premises  in  the  decree  ren- 
dered therein. 

"  9th.  In  the  proceedings  by  Elizabeth  Leichner  against 
Frederick  Rabb  and  Christina  Rabb,  in  the  complaint  and 
decree,  the  premises  were  described  as  follows :  '  Forty 
acres  of  land  west  of  a  tract  of  land  sold  bv  John  W.  Mar- 

w 

shall  to  John  McQuiston,  and  east  of  thirty-eight  and  T^ 
acres  sold  by  John  W.  Marshall  to  Elisha  Marshall,  and 
now  owned  by  John  F.  Myers,  and  north  of  the  Indian 
boundary  line  adopted  by  the  treaty  at  Greenville  in  1795, 
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in  fractional  section  four,  township  thirty-one  north,  of  range 
twelve  east/  and  the  land  was  levied  upon  and  sold  by  the 
same  description  by  the  sheriff.  In  the  proceedings  to  set 
aside  the  sale  a  decree  was  entered  June  21st,  1881,  adjudg- 
ing the  description  of  the  premises  by  which  the  land  was 
sold  was  imperfect,  and  void  for  uncertainty,  and  passed  no 
title,  but  that  by  his  purchase  Rudisill  obtained  a  lien  upon 
the  real  estate  in  controversy  in  this  suit,  and  it  was  ad- 
judged that  the  said  real  estate,  describing  it  as  in  the  com- 
plaint in  this  action,  be  sold  to  satisfy  the  lien  and  the  costs 
of  said  suit ;  and  it  was  afterwards,  on  July  20th,  1881,  by  said 
corrected  description,  sold  by  the  sheriff  upon  a  certified 
copy  of  said  decree  entered  in  said  action,  and  purchased 
at  said  sheriff's  sale  by  the  defendant  herein,  Adam  Rudi- 
sill, for  the  amount  of  said  judgment  lien  and  the  costs,  upon 
which  said  sale  he,  on  the  20th  day  of  November,  1882, 
entered  into  possession  of  said  premises. 

"10th.  On  the  8th  day  of  December,  1880  Christina 
Rabb  and  Frederick  Rabb  executed  a  quitclaim  deed  for 
said  real  estate  by  the  description  set  out  in  the  complaint 
herein  to  Adam  Rudisill,  the  defendant,  for  a  valuable  con- 
sideration paid  by  said  Rudisill  to  said  Christina  Rabb. 

"  11th.  At  the  time  Adam  Rudisill  purchased  said  real 
estate  under  the  decree  issued  in  the  case  of  Leichner  against 
Rabb  and  Rabb  he  had  actual  as  well  as  constructive  notice 
of  the  fact  of  the  judgment  in  favor  of  Trentman  against 
Frederick  Rabb,  and  that  the  owners  claimed  the  right  to 
subject  the  lands  in  controversy  to  sale  to  satisfy  the  same. 

"  12.  The  court  further  finds  that  the  value  of  said  real 
estate  from  March  2d,  1884,  to  the  present  time,  is  one  hun- 
dred and  fifty  dollars." 

The  conclusion  of  law,  as  stated  by  the  court,  is  as  follows : 
"  Upon  the  foregoing  facts  I  find,  as  a  conclusion  of  law, 
for  the  defendant." 

The  appellant  excepted  to  the  conclusion  of  law. 
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The  real  estate  in  controversy  is  described  the  same  in  the 
complaint  as  it  is  in  the  finding  of  fact  numbered  one. 

The  question  presented  by  the  record  is  as  to  whether  or 
not  the  decree  and  deed  in  the  case  of  Rabb  against  Mar- 
shall are  valid,  and  conveyed  the  title  to  the  land  to  Rabb.  It 
is  urged  by  counsel  for  appellee  that  the  decree  is  void,  for 
the  reason  that  the  description  is  not  such  as  to  pass  title  in 
a  judicial  proceeding,  and  that  by  reason  of  Marshall's  mi- 
nority at  the  time  the  suit  was  commenced,  it  is  not  binding 
upon  him,  and  that  he  afterwards  disaffirmed  the  deed  by 
bis  subsequent  conveyance  to  the  wife  of  Rabb. 

That  the  decree  is  not  void  on  account  of  the  description 
we  think  is  clearly  established  by  numerous  decisions  of  this 
court.  The  rule  that  "  that  is  certain  which  can  be  made 
certain  "  applies  not  only  to  deeds  and  mortgages  made  be- 
tween persons,  but  it  also  applies  to  a  certain  extent  to  de- 
crees of  courts,  and  deeds  made  in  pursuance  thereof. 

In  the  case  of  Wilhon  v.  Brown,  82  Ind.  471,  this  court 
says  :  "  Upon  the  facts  stated  in  the  complaint  there  is  no 
mistake  in  the  description  which  needs  correction.  The 
description  given  in  the  mortgage,  though  in  itself  plainly 
defective,  is  followed  by  the  statement :  '  Being  the  tract 
deeded  to  John  H.  Brown  by  E.  Kitch,  trustee;'  and  it  is 
alleged  that  that  tract  is  the  land  intended  to  have  been  de- 
scribed in  the  mortgage.  This  makes  the  description  suf- 
ficient, for  that  is  certain  which  can  be  made  certain.  One 
deed  may  refer  to  another  for  description  of  the  premises. 
It  follows  that  so  much  of  the  complaint  as  alleges  a  mis- 
taken description  is,  upon  the  face  of  the  pleading,  unneces- 
sary and  may  be  rejected  as  surplusage ;  and  the  statement 
of  the  correct  description  of  the  land  may  be  regarded  as 
unimportant,  except  as,  if  proven,  it  would  enable  the  court 
to  embody  a  complete  description  in  its  decree,  instead  of 
making  only  a  reference  to  the  deed  where  it  could  be  found." 

This  holds  a  decree  valid  which  refers  to  a  deed  contain- 
ing a  good  description.     In  such  a  case  it  would  be  neces- 
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sary  to  go  to  the  record  of  the  deed  to  obtain  a  proper  de- 
scription and  make  the  decree  certain,  and  in  executing  the 
decree  the  officer  would  have  to  look  to  the  record  of  the 
deed  for  a  description  of  the  land. 

The  description  in  the  decree  of  Rabb  against  Marshall, 
and  the  deed  executed  by  the  commissioner  in  that  case,  de- 
scribed the  land  as  lying  between  two  other  tracts  theretofore 
conveyed  by  Marshall,  and  the  facts  found  show  the  other 
conveyances  to  have  been  made  and  were  upon  record,  so  that 
by  reference  to  those  deeds  the  description  was  certain.  This 
same  rnle  has  been  held  in  a  number  of  other  decisions  of 
this  court. 

In  the  case  of  Lanman  v.  Orooker,  97  Ind.  163,  a  mort- 
gage was  executed,  excepting  twenty  acres  from  the  north- 
east corner  of  the  tract  formerly  deeded  to  Wm.  Davis  and 
Emeline  Ann  Davis.  The  mortgage  was  foreclosed  by  the 
same  description.  The  decree  was  held  valid.  A  deed  was 
offered  in  evidence  from  Schutt  to  Amelia  Davis*  out  of  the 
south  end,  and  it  was  held  that  evidence  aliunde  was  proper 
to  show  which  was  the  proper  land  excepted,  and  the  case  of 
Willson  v.  Brovm,  supra,  was  cited  with  approval,  as  well  as 
some  other  cases  holding  to  the  same  doctrine. 

In  Rucker  v.  Steelman,  73  Ind.  396,  it  is  said  that €t  It  is 
not  the  office  of  a  description  to  identify  the  land,  but  to 
furnish  the  means  of  identification." 

This  is  true  as  well  in  a  decree  as  in  a  deed  between  indi- 
viduals. It  often  occurs  that  the  officer  in  executing  the 
writ  must  look  beyond  the  writ  itself  in  order  to  identify 
the  premises  and  execute  it;  but  if  the  writ  furnishes  the 
means  of  identification,  that  is,  such  a  description  as  will  en- 
able the  officer,  by  reference  to t  the  monuments  or  the  rec- 
ords designated  in  such  description,  to  identify  the  land,  it 
is  sufficient;  but  we  do  not  think  it  necessary  to  hold  such 
a  strong  rule  in  this  case.  This  decree  was  not  to  be  ex- 
ecuted by  an  officer,  it  was  for  the  purpose  of  transferring 
the  title  to  the  land  by  a  description  in  a  deed,  and  to  make 
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that  description  certain  all  that  was  necessary  was  to  look 
to  the  record  of  the  deeds  of  the  other  parties.  And  now, 
when  it  is  sought  to  enforce  the  title  conveyed  by  such  deed 
by  a  decree  of  a  court,  a  proper  description  is  furnished  and 
proof  is  offered  to  show  that  it  is  the  same  property  described 
in  the  decree  and  deed  in  the  case  of  Rabb  against  Marshall. 
Allen  v.  Shannon,  74  Ind.  164,  Hedge  v.  Sims,  29  Ind.  574, 
and  Burrow  v.  Terre  Haute,  etc.,  R.  i?.  Co.,  107  Ind.  432,  are 
in  harmony  with  this  holding. 

It  ts  contended  that  Lewis  v.  Owen,  64  Ind.  446,  is  in  con- 
flict with  this  theory.  We  do  not  think  it  is.  The  descrip- 
tion in  that  case  was  more  uncertain  than  in  this,  but  in  so 
far  as  it  holds  a  different  rule  it  is  in  conflict  with  the  other 
decisions  which  we  have  cited. 

As  to  the  further  question  we  think  the  judgment  was  not 
void  by  reason  of  Marshall's  minority  at  the  time  the  suit 
was  commenced.  The  action  was  in  relation  to  real  estate, 
the  court  had  jurisdiction,  proper  notice  was  given,  and 
the  court  rendered  the  judgment  against  him  after  he 
became  twenty-one  years  of  age,  and  he  was  bound  by  it 
unless'  he  by  direct  proceedings  had  it  set  aside.  Coun- 
sel for  appellee  admit  this  to  be  true,  that  while  the  judg- 
ment stands  Marshall  is  bound  by  it,  but  contend  that  it  is 
only  an  action  to  correct  the  description,  and  that  it  amounts 
only  to  the  same  thing  as  if  he  had  put  in  a  proper  descrip- 
tion in  the  deed,  and  the  case  having  been  commenced 
during  his  minority,  it  does  not  affect  his  right  to  disaffirm 
it  after  he  became  of  age.  We  can  not  agree  to  this  theory. 
The  judgment  was  rendered  against  him  after  he  became  of 
age,  and  then  is  when  it  became  binding.  Suppose  after  he 
had  become  of  age  he  had  executed  a  new  deed  to  correct  the 
description,  manifestly  this  would  bar  him  from  afterwards 
disaffirming  his  deed  made  during  minority,  and  so  does  the 
decree  rendered  after  he  becomes  of  age,  even  if  it  would 
not  had  it  been  rendered  during  minority. 

The  appellee  purchased  with  full  knowledge  of  the  appel- 
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lant's  judgment,  which  was  a  prior  lien,  and  upon  which 
judgment  a  sale  had  been  had  and  deed  executed  to  the  ap- 
pellant. This  has  priority  over  the  deed  of  the  appellee 
obtained  through  a  sale  on  a  junior  judgment.  It  follows, 
therefore,  that  under  the  facts  found  the  appellant  was  en- 
titled to  recover  the  interest  of  the  husband  in  the  land,  the 
undivided  two-thirds,  the  other  one-third  interest  having 
passed  to  the  appellee  by  deed  from  Rabb  and  wife. 

The  court  erred  in  its  conclusions  of  law,  and  for  such 
error  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  with  instructions  to  the 
superior  court  to  restate  its  conclusions  of  law  in  accordance 
with  this  opinion. 

Filed  Dec.  11, 1890. 
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the  school  township  are  distinct  and  different  corporations.    Where  an       |*J     ^| 
action  is  brought  against  a  township,  and  the  township  name,  merely,  ' 

is  given,  it  is  conclusively  presumed  that  the  action  is  against  the  civil 
township.  To  make  a  complaint  effective  against  the  school  corpora- 
tion it  most,  by  appropriate  averments,  designate  the  school  township, 
or  its  representative,  as  the  defendant. 

From  the  Parke  Circuit  Court. 

W.  H.  Thompson  and  /.  West,  for  appellants. 

F.  Carter,  S.  D.  Puett  and  L.  H.  Hadley,  for  appellee. 

Elliott,  J. — Although  one  officer  represents  both  the 
civil  township  and  the  school  township,  yet  these  townships 
are  distinct  artificial  beings.  That  they  are  distinct  and  dif- 
ferent corporations  has  often  been  adjudged.  Carmichael  v. 
Lawrence,  47  Ind.  554 ;  McLaughlin  v.  Shelby  Tp.,  52  Ind. 
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114  ;  City  of  Huntington  v.  Day,  55  Ind.  7  ;  Utica  Tp.  v.  Mil- 
ler, 62  Ind.  230;  Harrison  Tp.  v.  McGregor,  67  Ind.  380; 
Gardner  v.  Haney,  86  Ind.  17;  Middleton  v.  Greeson,  106 
Ind.  18,  vide  p.  24 ;  Braden  v.  Leibenguth,  post,  p.  336. 

Where  an  action  is  brought  against  a  township,  or  a  town- 
ship trustee,  and  nothing  more  is  done  than  to  give  the  town- 
ship name,  it  is  conclusively  presumed  that  the  action  is 
against  the  civil  township.  To  make  a  complaint  effective 
against  the  school  corporation,  it  must,  by  appropriate  aver- 
ments, designate  the  school  township,  or  its  representative, 
as  the  defendant.  Middleton  v.  Greeson,  supra;  Hornby  v. 
State,ex  rel,  69  Ind.  102. 

In  this  case  the  complaint  is  against  the  township  trustee, 
and  he  is  not  designated  ^as  the  trustee  of  the  school  corpo- 
ration, so  that  if  it  be  conceded  that  a  cause  of  action  is 
stated  against  the  school  corporation— and  this  is  what  the 
appellants  claim — the  concession  would  not  rescue  the  com- 
plaint, for  the' school  corporation  is  not  in  court,  inasmuch 
as  it  is  not  a  party  to  the  action. 

Judgment  affirmed. 

Filed  Dec.  10,  1890. 


No.  14,623. 

Swales  v.  Jackson  et  al. 

Specific  Performance. — Parol  Contract  for  Conveyance  of  Land. — When 
will  be  Enforced. — Where  the  vendee  has  taken  possession  under  a  parol 
contract  for  the  conveyance  of  lands  resting  upon  a  valuable  consider- 
ation, and  has  made  permanent  and  valuable  improvements,  specific 
performance  of  the  contract  will  be  enforced. 

Same. — Change  of  Possession. — Where  the  vendees  were  already  occupying 
the  land  as  tenants  or  as  former  owners,  and  continued  in  possession 
after  the  parol  contract  was  made,  there  is  no  such  taking  of  possession 
as  will  bring  the  case  within  the  exception  of  the  statute  of  frauds.  To 
bring  a  parol  contract  for  the  sale  of  real  estate  within  the  exception  to 
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the  statute,  there  must  be  an  open  and  visible  change  of  possession  un- 
der the  contract. 

From  the  Ohio  Circuit  Court. 

-ET.  D.  MoMullen,  J.  K.  Thompson  and  F.  Swales,  for  ap- 
pellant. 

N.  8.  Givan,  G.  M.  Roberts  and  D.  H.  Stapp,  for  appellees. 

Berkshire,  J. — This  was  a  suit  in  equity  to  compel  the 
specific  performance  of  a  contract  resting  in  parol  for  the 
conveyance  of  real  estate. 

The  appellees  were  the  plaintiffs  in  the  trial  court,  and  the 
appellant  was  the  defendant.  The  action  originated  in  the 
Dearborn  Circuit  Court  (the  real  estate,  the  title  to  which 
is  involved,  being  in  Dearborn  county),  and  was  transferred 
upon  change  of  venue  to  the  Ohio  Circuit  Court. 

The  complaint  is  in  four  paragraphs,  each  of  which  was 
demurred  to,  demurrers  overruled  and  exceptions  reserved. 
An  answer  in  two  paragraphs  was  filed,  and  to  the  second 
paragraph  a  reply  was  filed. 

After  the  cause  was  put  at  issue  the  same  was  submitted 
to  the  court  for  trial,  and  a  finding  thereafter  rendered  for 
the  appellees.  A  motion  was  filed  for  a  new  trial  and  over- 
ruled, and  an  exception  reserved,  after  which  judgment  and 
decree  were  rendered  for  the  appellees. 

The  errors  assigned  call  in  question  the  sufficiency  of  each 
paragraph  of  the  complaint,  and  the  propriety  of  the  court's 
ruling  in  overruling  the  motion  for  a  new  trial. 

In  view  of  former  decisions  of  this  court  we  are  of  the 
opinion  that  the  first,  second  and  fourth  paragraphs  of  the 
complaint  are  sufficient.  We  find  that  each  of  these  para- 
graphs discloses  a  parol  contract  for  the  conveyance  by  the 
appellant  to  the  female  appellee  of  the  real  estate  described, 
within  a  reasonable  time ;  that  the  contract  rests  upon  a  val- 
uable consideration  which  the  appellees  have  performed; 
that  they  entered  into  possession  of  the  real  estate  under  the 
contract,  and  have  made  lasting  and  valuable  improvements, 
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and  that  it  would  be  inequitable  and  a  fraud  upon  the  ap- 
pellee Sarah  I.,  to  withhold  the  title  from  her. 

The  only  doubt  which  we  have  had  as  to  the  fourth  para- 
graph has  been  as  to  the  sufficiency  of  the  averments  with 
reference  to  the  taking  of  possession  under  the  contract.  It 
does  not  appear  very  satisfactorily  from  the  averments  in 
this  paragraph  that  the  appellees  entered  upon  the  land 
therein  described  under  the  contract,  but  we  have  concluded 
that  the  averments  are  sufficient  as  against  a  demurrer.  The 
same  may  be  said  of  that  part  of  the  first  paragraph  relating 
to  the  thirty-two-acre  tract  of  land.  We  cite  the  following 
cases  in  support  of  our  conclusion  :  McFerran  v.  McFer- 
ran,  69  Ind.  29;  Haddon  v.  Haddon,  42  Ind.  378;  Pear- 
son v.  East,  36  Ind.  27 ;  Cutsinger  v.  Ballard,  115  Ind.  93; 
Freeman  v.  Freeman,  43  N.  Y.  34 ;  Lobdell  v.  Lobdell,  36 
N.  Y.  327 ;  Purcell  v.  Miner,  4  Wall.  513 ;  Williams  v.  Mor- 
ris, 95  U.  S.  444;  Burns  v.  Fox,  113  Ind.  205;  LangsUm 
v.  Bates,  84  111.  524. 

The  last  cited  case,  in  its  facts,  resembles  very  much  the 
case  under  consideration  as  made  by  the  averments  in  the 
first,  second  and  fourth  paragraphs  of  the  complaint,  and 
fully  meets  the  contention  of  the  appellant  that  a  parol 
agreement  between  parent  and  child  that  if  the  latter  will 
enter  upon  certain  designated  real  estate  and  improve  it,  the 
former  will  execute  to  the  latter  a  conveyance,  and  the  child 
takes  possession  and  makes  lasting  improvements,  can  not  be 
specifically  enforced,  for  the  reason  that  the  contract  does  not 
rest  upon  a  sufficient  consideration.  Kurtz  v.  Hibner,  55  111. 
514  (8  Am.  Rep.  665)  ;  Hardesty  v.  Richardson,  44  Md.  617 
(22  Am.  Rep.  57)  ;  Story  v.  Black,  5  Mont.  26  (51  Am. 
Rep.  37)  ;  Burkholder  v.  Ludlam,  30  Gratt.  255  (32  Am. 
Rep.  668) ;  Marling  v.  Marling,  9  W.  Va.  79  (27  Am.  Rep. 
535),  are  to  the  same  effect. 

In  Johnson  v.  Pontious,  118  Ind.  270,  it  was  said  by  this 
court  that  "A  parol  contract  for  the  sale  of  real  estate,  the 
specific  performance  of  which  a  court  of  equity  will  enforce, 
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must  be  one  that  is  complete  and  definite,  and  must  be  just 
and  fair  in  all  of  its  provisions."  See  Welch  v.  Whelpley,  62 
Mich.  15  (4  Am.  St.  Rep.  810). 

We  think  the  contracts  alleged  in  the  said  first,  second 
and  fourth  paragraphs  of  the  complaint  come  up  to  these  re- 
quirements. 

We  aVe  inclined  to  the  opinion  that  the  third  paragraph 
of  the  complaint  is  not  sufficient,  in  that  it  does  not  aver  that 
the  appellees  entered  into  possession  of  the  real  estate  therein 
described  under  the  contract. 

If  they  were  already  occupying  the  land,  whether  as  ten- 
ants or  as  former  owners,  and  simply  continued  in  possession 
after  the  parol  contract  was  made,  there  was  no  such  taking 
of  possession  under  the  contract  as  will  take  the  case  with- 
out the  statute  of  frauds. 

To  bring  a  parol  contract  for  the  sale  of  real  estate  within 
the  exception  to  the  statute,  which  requires  all  such  contracts 
to  be  in  writing,  there  must  be  an  open  and  visible  change 
of  possession  under  the  contract. 

If  the  vendee  be  in  possession  at  the  time  of  the  contract, 
whether  as  tenant  or  otherwise,  and  continues  to  occupy,  the 
case  is  not  one  falling  within  the  exception. 

In  the  case  of  Johnson  v.  Pontious,  supra,  it  is  said  :  "  The 
evidence  fails  to  show  that  the  appellee  went  into  possession 
under  the  contract.  The  evidence  is,  '  I  went  into  posses- 
sion because  they  agreed  to  sell  it  to  me. '  Because  some  one 
had  agreed  to  sell  him  the  land,  the  appellee,  of  his  own  ac- 
cord, took  possession  of  it."     See  Judy  v.  Gilbert,  77  Ind.  96. 

It  was  long  ago  held  by  this  court  that  the  payment  of  the 
purchase-money  is  not  such  part  performance  of  a  parol  con- 
tract for  the  sale  of  land  as  will  avoid  the  statute  of  frauds ; 
nor  is  the  remaining  in  possession  by  a  tenant  such  part  per- 
formance, nor  the  taking  of  possession  without  the  vendor's 
consent.  Johnston  v.  Glancy,  4  Blackf.  94.  See  Bucker  v. 
Steelman,  73  Ind.  396;  Arnold  v.  Stephenson,  79  Ind.  126; 
Brawdy  v.  Brawdy,  7  Pa.  St.  157. 
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In  Christy  v.  Barnhart,  14  Pa.  St.  260,  it  is  said  :  "  It  is 
not  to  be  disputed,  at  this  time  of  day,  that  to  withdraw  a  parol 
sale  of  lands  from  the  blighting  effects  of  the  statute  of 
frauds,  there  must  be  an  open  and  absolute  possession  taken 
in  pursuance  of  the  contract,  with  a  view  to  the  performance 
of  it.  It  is  consequently  a  settled  rule  that  a  parol  sale  to 
a  tenant  in  possession  is  within  the  statute,  though  his  pos- 
session be  afterwards  continued,  because  there  is  no  change 
of  possession  in  execution  of  the  contract."  See  note  to  this 
case,  53  Am.  Dec.  541.  Wentworth  v.  Wentvx>rthy  2  Minn. 
277  (72  Am.  Dec.  97) ;  Workman  v.  Guthrie,  29  Pa.  St.  495 
(72  Am.  Dec.  654);  Poland  v.  O'Connor,  1  Neb.  50  (93  Am. 
Dec.  327);  Gangwer  v.  Fry,  17  Pa.  St.  491  (55  Am.  Dec.  578). 

The  third  paragraph  of  complaint  does  not  aver  that  pos- 
session was  taken  of  the  real  estate  under,  or  pursuant  to, 
the  contract. 

The  first  and  second  paragraphs  disclose  this  important 
fact. 

In  the  fourth  paragraph  it  is  alleged  that  the  appellant 
put  the  appellees  in  possession  of  the  real  estate,  and  this 
allegation  so  connects  itself  with  the  allegations  as  to  the 
contract  as  to  be  referable  thereto. 

It  does  not  appear  in  the  third  paragraph  that  the  appel- 
lant placed  the  appellees  in  possession  of  the  land,  nor  is  it 
shown,  except  by  inference,  that  the  appellees  were  to  take 
possession  as  one  of  the  conditions  of  the  contract.  As  is 
said  in  Wentworth  v.  Wentworth 98upr a :  "  The  silence  of  the 
complaint  as  to  the  purpose  with  which  the  possession  was 
continued  seems  to  destroy  all  reason  for  supposing  that  it 
was  done  in  performance  of  the  agreement.  If  such  had 
been  the  case  in  fact,  the  pleader  would  not  have  omitted  to 
have  so  alleged  it,  as  it  was  the  vital  fact  to  the  support  of  his 
cause  of  action."  In  that  case  as  in  this  it  was  alleged  that 
the  plaintiff  continued  to  occupy,  improve  and  cultivate  the 
land.  In  view  of  the  character  of  the  allegation  as  to  the 
possession,  it  is  at  least  not  unfair  to  conclude  that  it  does  not 
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affirmatively  appear  that  possession  was  taken  pursuant  to 
the  contract  or  under  it. 

We  come  lastly  to  the  motion  for  a  new  trial.  We  do 
not  think  the  court  erred  in  sustaining  the  objection  to  the 
offered  evidence  and  in  refusing  to  allow  the  witness  to  an- 
swer the  question  propounded  to  him.  If  for  no  other  rea- 
son, because  the  witness  had  already  testified  to  the  identical 
facts,  and  it  could  have  added  no  force  to  his  statement 
had  he  repeated  it,  and  the  offer  of  counsel  was  simply  an 
offer  to  unnecessarily  encumber  the  record.  Had  the  testi- 
mony not  been  before  the  court,  and  a  proper  impeaching 
question  put,  after  laying  a  proper  foundation,  we  would 
have  a  different  question  for  consideration. 

The  only  other  question  left  for  our  consideration  is  the 
sufficiency  of  the  evidence  to  support  the  court's  finding. 

Notwithstanding  the  firmly  fixed  rule  of  this  court  that 
where  there  is  any  evidence  upon  which  to  rest  the  finding 
of  the  court,  it  will  not  be  disturbed  because  of  the  weak- 
ness of  the  evidence,  we  are  compelled  to  hold  that  the 
evidence,  as  we  find  it  in  the  record,  is  not  sufficient  to  up- 
hold the  court's  finding. 

Had  the  court  limited  its  finding  for  the  appellees  to  the 
forty-acre  tract  of  land,  and  found  for  the  appellant  as  to 
the  thirty-two-acre  tract,  we  would  not  have  been  inclined 
to  disturb  the  finding  and  judgment  following  it,  notwith- 
standing the  rule  which  requires  clear,  definite  and  unequiv- 
ocal proof  to  take  a  parol  contract  for  the  sale  of  real  estate 
without  the  statute  of  frauds,  and  notwithstanding  the  in- 
firmity of  the  third  paragraph  of  the  complaint.  But  as  it 
appears  in  the  record  that,  at  most,  the  appellees  were  only 
entitled  upon  the  evidence  to  have  specific  performance  as  to 
a  part  of  the  real  estate,  and  not  as  to  all  of  it,  the  finding 
is  not  sustained  by  sufficient  evidence.  Caspar  v.  Jamison, 
120  Ind.  58. 

The  burden  of  proof  was  upon  the  appellees  to  show  every 
material  fact,  by  a  preponderance  of  evidence,  necessary  to 
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entitle  them  to  a  specific  performance  of  the  contracts  al- 
leged. 

There  were  two  contracts  declared  upon;  one  made  in 
1870  for  the  forty-acre  tract  of  land,  and  one  made  in  1874 
for  the  thirty-two-acre  tract.  The  one  was  in  no  way  de- 
pendent on  the  other. 

The  evidence  shows,  and  as  to  this  there  is  no  conflict,  that 
at  the  time  the  contract  is  alleged  to  have  been  made  for  the 
conveyance  of  the  thirty-two-acre  tract,  the  appellee  Ed- 
ward Jackson  was  the  owner  thereof,  and  that  he  was  in  pos- 
session of  the  same,  and  that  on  the  1st  day  of  August,  1874, 
he  and  his  wife  (the  appellee  Sarah  I.)  conveyed  the  title  by 
warranty  deed  to  the  appellant. 

Edward  Jackson  (appellee)  testified  as  follows : 

"  The  thirty-two-acre  tract  was  in  good  repair  when  I  sold 
it  to  defendant.  I  put  a  fish  pond  on  it/  I  farmed  it  be- 
fore I  sold  it  to  him,  and  kept  right  on  farming  it/1 

The  witness  further  states  that  the  parol  agreement  was 
made  a  day  or  two  before  he  delivered  the  deed  for  the  land 
to  the  appellant. 

The  evidence  given  by  the  appellant  is  to  the  effect  that 
there  was  no  change  of  possession. 

As  it  affirmatively  appears  that  there  was  no  change  of 
possession,  there  was  no  such  part  performance  as  carried  the 
case  without  the  statute  of  frauds. 

In  Wentworth  v.  Wentworth,  supra,  it  appeared  that  the 
plaintiff  had  settled  upon  government  lands,  and  had  im- 
proved an  eighty-acre  tract  to  the  value  of  $700,  and  was  in 
possession  of  it  on  the  18th  day  of  November,  1852,  at  which 
time  he  allowed  his  brother  to  enter  it  at  the  land  office  in 
his  own  name,  under  a  parol  agreement  that  he  would  con- 
vey it  to  him  when  he  paid  the  purchase-price.  The  court 
holds  that  the  arrangement  did  not  create  a  trust,  but  that  it 
was  a  mere  parol  agreement  to  convey  land,  and  was  within 
the  statute  of  frauds,  and  could  not  be  enforced  because  there 
had  been  no  part  performance,  and  in  this  connection  the 
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court  says :  "  It  is  hard  to  see  how  the  mere  continuance  in 
the  possession  of  land  can  be  attributed  to  the  making  of 
the  contract,  and  as  in  performance  of  it ;  and  it  is  quite  fcasy 
to  see  that  it  was  the  result  of  the  original  entry  and  pos- 


session." 


In  Poland  v.  O'Connor,  supra,  after  referring  to  the  tes- 
timony tending  to  establish  possession  by  the  vendee  under 
the  contract,  the  court  says  :  "  This  is  far  short,  however,  of 
that  improvement,  that  open,  visible,  and  unequivocal  pos- 
session under  the  contract  necessary  to  take  the  case  out  of 
the  statute/'  citing  Fry  Specific  Performance  of  Contracts, 
section  403,  p.  237. 

In  Outsinger  v.  Ballard,  supra,  this  court  said  :  "  Courts 
of  equity  have  adopted  the  foregoing  as  the  rule  of  evidence 
in  cases  for  specific  performance  of  oral  contracts,  and  if  at 
the  end  the  evidence  leaves  it  a  matter  of  conjecture  whether 
there  was  a  contract,  or  if  its  terms  are  left  uncertain,  or  if 
the  possession  or  acts  otpart  performance  are  not  clearly  ref- 
erable to  the  contract,  a  decree  for  specific  performance  ought 
to  be  withheld." 

In  Green  v.  Groves,  109  Ind.  519,  it  is  said  :  "  It  is  averred 
in  the  complaint,  as  will  be  observed,  that  at  the  time 
the  contract  was  made  between  Groves  and  the  appellant, 
and  ever  since,  until  the  institution  of  this  suit,  she  was,  and 
bad  been,  in  possession  of  the  lots.  It  thus  appears  that  the 
possession  was  not  given  or  taken,  in  pursuance  or  by  reason 
of  the  contract.  The  possession,  therefore,  was  not  a  part 
performance  of  the  contract,  so  as  to  take  it  without  the 
statute  of  frauds,  because  it  preceded  the  contract." 

For  the  errors  indicated  the  judgment  mast  be,  reversed* 

Judgment  reversed,  with  costs. 

Filed  Dec.  11, 1890. 

Vol.  126.— 19 
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No.  14,029. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Schmidt,  by  Next  Friend. 

Practice. — Atsignmtni  of  Error. — Questions  Presented  Therein. — Failure  to 
Discuss. — Effect  of. — Special  Verdict. — Where  counsel  fail  to  discuss  any 
question  presented  by  the  record  they  thereby  waive  any  that  may  have 
been  involved  by  their  assignment  of  error.  No  question  is  presented 
as  to  the  sufficiency  of  the  facts  found  in  the  special  verdict  to  entitle 
the  appellee  to  judgment  when  counsel  fail  to  discuss  the  question  pre- 
sented by  the  assignment  of  error  as  to  the  sufficiency  of  the  special 
verdict,  and  no  objection  whatever  is  pointed  out  or  suggested. 

Railroad. — Negligence. — Injury  to  Infant. — Running  Switch. — In  an  action 
for  damages  for  negligence  on  the  part  of  the  defendant  railroad  com* 
pany,  whereby  a  child  of  tender  years  was  injured  by  a  car  running  de- 
tached from  the  train  at  a  street  crossing,  in  the  city  of  New  Albany,  the 
evidence  showed  that  the  employees  in  charge  of  a  heavy  freight  train 
were  making  a  running  switch,  crossing  the  public  streets  in  the  city  of 
New  Albany,  where  the  tracks  were  continually  being  crossed  and  re- 
crossed  by  the  public,  and  by  children,  which  fact  was  well  known  to 
said  employees,  and  that  at  the  time  of  the  accident  they  had  no  watch* 
man  at  the  front  end  of  the  train,  and  no  precaution  was  taken  to  avoid 
injury  to  persons  travelling  upon  said  streets  and  liable  to  cross  the 
tracks  at  any  time.  The  brakeman  was  upon  the  back  end  of  the  de- 
tached car,  and  gave  no  heed  to  persons  and  children  who  might  be 
crossing  the  track  in  front  of  the  car,  and  could  not  see  what  was  in 
front. 

Held,  that  the  evidence  clearly  established  negligence  on  the  part  of  the 
defendant  company. 

From  the  Floyd  Circuit  Court. 

C.  L.  Jewett,  G.  W.  Friedley,  G.  R.  Eldridge,  E.  O.  Field 
and  C.  C.  Matson,  for  appellant. 

D.  (?.  Anthony  and  L.  M.  Ninde,  for  appellee. 

• 

Olds,  J. — This  is  a.n  action  for  damages  for  negligence  on 
the  part  of  the  appellant,  whereby  the  appellee  was  injured 
at  a  street  crossing,  in  the  city  of  New  Albany.  The  case 
was  once  tried,  resulting  in  a  verdict  and  judgment  against 
the  appellant,  and  appeal  taken  to  this  court,  and  reversed 
for  the  insufficiency  of  the  second  paragraph  of  the  com* 
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plaint.  Louisville,  etc.,  R.  W.  Co.  v.  Schmidt,  106  Ind. 
73.  After  the  case  was  certified  back  the  second  paragraph 
of  the  complaint  was  dismissed  by  the  appellee,  and  the 
cause  retried  on  the  first  paragraph  of  the  complaint,  result- 
ing in  a  verdict  and  judgment  for  the  appellee,  from  which 
this  appeal  is  prosecuted.  The  only  question  discussed  by 
counsel  for  appellant  in  their  brief  is  the  sufficiency  of  the 
second  paragraph  of  the  complaint,  alleging  that  the  second 
trial  was  had  upon  the  second  paragraph.  Since  the  filing 
of  the  appellant's  brief  the  record  has  been  corrected  and 
properly  certified,  showing  that  the  cause  was  dismissed  as 
to  the  second  paragraph,  and  that  the  second  trial  was  had 
on  the  first  paragraph.  Since  the  correction  of  the  record 
counsel  have  had  ample  time  to  correct  their  brief,  and  dis- 
cuss any  questions  they  desired. 

Counsel  for  appellant  having  failed  to  discuss  any  ques- 
tion presented  by  the  record,  they  have  waived  any  that  may 
have  been  involved  by  their  assignment  of  error. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  17, 1890. 

On  Petition  for  a  Rehearing. 

Olds,  C.  J. — This  case  was  disposed  of  on  the  ground 
that  no  question  presented  by  the  record  was  discussed  in 
the  brief  of  counsel.  In  the  brief  of  counsel  for  appellant, 
on  petition  for  rehearing,  it  is  insisted  that  the  original  brief 
discussed  and  presented  the  sufficiency  of  the  facts  found  in 
the  special  verdict  to  entitle  the  appellee  to  judgment,  which 
is  presented  by  the  assignment  of  error.  In  this  contention 
we  can  not  concur.  The  original  brief  on  file  in  this  case 
consists  in  making  a  statement  of  the  case ;  that  is  to  say,  it 
states  the  material  facts  averred  in  the  complaint,  sets  out  a 
copy  of  the  special  verdict,  and  states  that  motions  were 
made  for  a  venire  de  novo,  for  judgment,  for  a  new  trial  and 
in  arrest  of  judgment,  and  a  copy  of  the  assignment  of  errors 
is  also  set  out.     Then  follows  a  brief  discussion  of  the  suffi- 
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ciency  of  the  second  paragraph  of  the  complaint,  citing  the 
decision  in  this  case  (Louisville,  etc.,  R.  W.  Co.  v.  Schmidt,  106 
Ind.  73)  on  the  former  appeal,  holding  such  paragraph  insuffi- 
cient, closing  with  the  statement  that  "  the  trial  was  upon  an 
insufficient  pleading,"  Judgment  should  have  been  arrested 
in  accordance  with  appellant's  motion.  Reserving  all  other 
questions  in  the  record  for  discussion  in  a  supplemental  brief, 
this  is  respectfully  submitted."  There  is  not,  nor  does  there 
purport  to  be,  any  discussion  whatever  of  the  question  pre- 
sented by  the  assignment  of  error  as  to  the  sufficiency  of  the 
special  verdict,  and  no  objection  whatever  is  pointed  out  or 
suggested. 

It  is  proper  to  say,  however,  that  the  present  counsel  for 
the  appellant^  who  file  the  petition  and  brief  for  rehearing, 
did  not  file  the  former  brief,  and  were  not,  so  far  as  the 
record  discloses  at  that  time,  connected  with  the  case  ;  nor 
does  it  appear  that  they  have  been  derelict  in  their  duties. 
Indeed^  the  record  does  not  disclose  any  neglect  on  the  part 
of  any  counsel  connected  with  the  case,  for  the  point  made 
and  discussed  in  the  original  brief  was  well  taken,  and  would 
have  secured  a  reversal  of  the  judgment  had  the  record  not 
been  amended  after  it  was  filed.  Presuming  the  omission 
to  file  an  additional  brief  before  the  case  was  decided  re- 
sulted from  a  necessary  change  of  counsel  for  appellant,  we 
have  considered  the  question  presented  as  to  the  sufficiency 
of  the  verdict,  no  question  being  made  as  to  the  sufficiency 
of  the  first  paragraph  of  the  complaint,  upon  which  the  case 
was  tried. 

The  judgment  must  be  affirmed  upon  this  question,  and 
no  harm  has  resulted  to  the  appellant  by  the  failure  to  file  a 
brief  before  the  ease  was  originally  decided.  It  is  contended 
that  the  special  verdict  states  and  contains  mere  recitals  of 
evidence  and  conclusions  of  law,  and  is  not  a  finding  of 
such  facts  as  entitles  the  appellee  to  judgment.  In  this 
counsel  are  in  error.  There  may  be  some  recitals  and  con- 
clusions stated  in  the  verdict  which  should  not  have  been 
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considered  and  must  be  regarded  as  struck  oat,  bat  elimin- 
ating all  such  statements  of  evidence  and  conclusions  im- 
properly contained  in  the  verdict,  and  yet  it  states  such  facts 
as  entitled  the  appellee  to  judgment. 

The  action  is  brought  by  Frank  Schmidt,  by  his  next 
friend.  It  is  contended  that  the  facts  found  show  that  the 
plaintiff's  parents  who  had  the  care  and  control  of  the  plain- 
tiff, then  a  child  less  than  three  years  old,  permitted  him  to 
go  unattended  away  from  home  and  upon  the  appellant's 
railroad  track,  and  that  the  negligence  of  the  parents  will 
be  imputed  to  the  plaintiff  and  prevent  a  recovery.  Even 
if  the  negligence  of  the  parents  of  a  child  can  be  imputed 
to  the  child  and  prevent  a  recovery  when  the  action  is  in 
favor  of  the  child  for  damages  for  injuries  sustained  {Chi- 
cago City  R.  W.  Co.  v.  Wilcox,  24  N.  E.  Rep.  419;  City  of 
Indianapolis  v.  Emmelman,  108  Ind.  530),  yet  the  facts  found 
in  this  case  do  not  show  any  negligence  on  the  part  of  the 
parents  of  the  appellee ;  on  the  contrary,  the  facts  found 
show  that  the  mother  of  the  appellee,  who  had  charge  of 
him,  exercised  the  utmost  caution  and  looked  after  the  child 
with  great  vigilance,  and  his  entering  upon  the  railroad  track 
was  in  no  way  attributable  to  her  negligence  or  carelessness, 
and  he  was  injured  upon  a  public  street  crossing. 

It  is  further  contended  that  the  facts  found  do  not  show 
the  injury  to  have  been  caused  by  the  negligence  of  the 
agents  and  servants  of  the  appellant.  We  think  otherwise. 
They  show  that  the  employees,  in  charge  of  a  heavy  freight 
train,  were  making  a  running  switch,  crossing  the  public 
streets  in  the  city  of  New  Albany,  where  the  tracks  were  con- 
tinually being  crossed  and  recrossed  by  the  public  and  by 
children,  which  fact  was  well  known  to  said  employees,  and 
that  at  the  time  they  had  no  watchman  on  the  front  end  of  the 
train,  and  no  precaution  was  taken  by  them  to  avoid  injury 
to  persons  travelling  upon  said  streets  aud  liable  to  cross  the 
tracks  at  any  time.  The  car  which  ran  against  the  plaintiff 
was  running  detached  from  the  train,  and  the  injury  oc- 
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curred  upon  a  street  crossing.  The  brakeman  was  upon  the 
back  end  of  the  car  and  gave  no  heed  to  persons  and  chil- 
dren who  might  be  crossing  the  track  in  front  of  the  car, 
and  could  not  see  what  was  in  front.  See  2  Shearman  &  R. 
Neg.  (4th  ed.),  section  408 ;  Butler  v.  Milwaukee,  etc.,  R.  W. 
Co.,  28  Wis.  487.  We  have  not  deemed  it  important  to  set 
out  all  the  facts  found,  as  they  clearly  show  negligence  and 
want  of  caution  to  prevent  injury  to  persons  lawfully  upon 
the  public  streets  along  which  and  across  which  they  were 
running  their  train  and  detaching  cars  while  the  train  was 
in  motion,  causing  and  allowing  the  cars  to  run  across  street 
crossings  while  detached  from  the  train  and  without  any  per- 
son to  give  warning  of  their  approach. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Dec.  9, 1890. 
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No.  15,389. 

Hawkins  et  al.  v.  The  State. 

Contempt. — Attachment  for. — Addition  of  Plaintiff's  Name  to  Information. — 
Effect  of  when  Same  is  Withdrawn, — In  an  action  for  contempt  for  disobe- 
dience of  an  order  of  injunction  issued  to  aid  the  sheriff  in  giving  M., 
the  plaintiff,  in  an  action  of  ejectment,  possession  of  the  land,  the  in- 
formation upon  which  the  attachment  issued,  as  originally  drawn, 
was  entitled  "  M.  and  the  State  of  Indiana  v.  H.  et  al."  The  name  of 
M.  was  subsequently  withdrawn  from  the  information. 

Held,  that  as  M.'s  name  was  withdrawn  from  the  information,  no  substan- 
tial injury  was  done  to  those  charged  with  contempt  by  the  addition  of 
his  name  in  the  first  instance. 

8AHE. — Disobedience  of  Injunction  Embodied 'in  Decree. — Bower  to  Punish 
for. — Order  of  Injunction. —  When  Parties  Bound  to  Take  Notice  of. — Col- 
lateral Attack. — Courts  of  competent  jurisdiction  have  power  to  punish, 
as  for  contempt,  a  party  who  disobeys  an  order  of  injunction  embodied 
in  a  decree  rendered  after  a  hearing  upon  issue  joined.  When  the  or- 
der of  injunction  forms  part  of  a  decree  rendered,  in  regular  course, 
upon  issue  joined  by  answer,  the  parties  to  the  suit  are  bound  to  take 
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notice  of  the  order,  and  are  not  entitled  to  have  a  certified  copy  of  the 
decree  served  upon  them.  They  can  not  collaterally  impeach  the  de- 
cretal order  for  error  or  irregularities. 

Injunction. — Appeal, — Effect  of  upon  Injunction. — An  appeal  does  not  va- 
cate an  injunction,  nor  authorize  its  disobedience.  Until  reversal  the 
decree  is  effective,  and  must  be  obeyed. 

Same. — Pleading. — Answer  Admitting  Performance  of  Acts  Complained  of. — 
Effect  of — When  an  information  charges  that  the  defendant,  in  disobe- 
dience of  an  injunction,  wrongfully  committed  specific  acts,  an  answer 
alleging  that  the  defendants  deny  that  "  they  did  any  of  the  acts  in  dis- 
obedience of  thje  order  of  the  injunction, "-is  bad,  for  it  admits  the  per- 
formance of  the  acts,  but  avers  that  they  were  not  performed  in  viola- 
tion of  the  injunction.  If  the  prohibited  acts  were  performed  the  law 
declares  that  the  injunction  was  violated. 

Practice. — Pleading. —  Verified  in  Part. — Insufficiency  of  Verification. — How 
Must  be  Presented.— When  a  party  desires  to  object  to  the  verification  of 
a  pleading,  in  a  case  where  it  is  not  entirely  unverified,  he  must  spe- 
cifically assign  for  cause  the  insufficiency  of  the  verification. 

From  the  Daviess  Circuit  Court. 

A.  J.  Padgett,  H.  Burns  and  A.  Paget,  for  appellants. 
C.  H.  Medrs,  Prosecuting  Attorney,  and   J.  H.  O'Neall, 
for  the  State. 

Elliott,  J. — The  appellants  were  adjudged  guilty  of  con- 
tempt in  disobeying  an  order  of  injunction  issued  by  the  trial 
court  restraining  them  from  interfering  with  the  sheriff  in  the 
execution  of  a  writ  of  ejectment.  The  injunction  was  issued 
to  restrain  them  from  interfering  with  the  execution  of  the 
process  issued  in  the  ejectment  case  referred  to  in  Hawkins 
v.  State,  125  Ind.  570,  and  we  need  not  here  rehearse  the 
facts  stated  in  the  opinion  in  that  case,  for  it  is  sufficient  to 
say  that  the  contempt  for  which  the  appellants  were  punished 
consisted  in  their  acts  performed  in  disobedience  of  the  order 
of  injunction  issued  to  aid  the  sheriff  in  giving  McDougal, 
the  plaintiff  in  the  ejectment  action,  possession  of  the  land. 

The  information  upon  which  the  attachment  issued,  as 
originally  drawn,  was  entitled,  "  William  F.  McDougal  and 
the  State  of  Indiana  v.  Hiram  L.  Hawkins  et  al."  and  it  is 
urged  that  the  information  is  vitiated  by  the  addition  of  Mc- 
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DougaPs  name.  As  McDougaPs  name  was  subsequently 
withdrawn  from  the  information,  no  substantial  injury  was 
done  the  appellants,  even  if  it  be  conceded  that  if  it  had 
remained  the  information  would  have  been  ill.  We  are  not, 
however,  willing  to  decide  that  a  plaintiff  who  is  injured  by 
the  disobedience  of  a  writ  of  injunction  may  not  lodge  in- 
formation with  the  court  and  secure  an  attachment  for  con- 
tempt. Hawleyv.  Bennett,  4  Paige  Ch.  163 ;  Secor  v.  Single- 
ton,  35  Fed.  It.  376;  Worcester  v.  Truman,  1  McLean,  483. 
But  as  that  question  is  not  directly  presented  we  give  no  direct 
judgment  upon  it,  contenting  ourselves  with  adjudging  that 
,  no  substantial  injury  was  done  the  appellants  in  this  instance. 

The  entire  information  is  not  verified,  the  prosecution 
having  adopted  the  singular  and  oensurable  course  of  verify* 
ing  parts,  only,  of  the  pleading.  This  course  seems  to  have 
been  adopted  in  order  to  obtain  the  affidavits  of  persons  who 
had  knowledge  of  particular  facts,  but  this  supplies  no  valid 
excuse  for  departing  from  the  rules  of  procedure,  and  intro- 
ducing unnecessary  confusion  into  the  record.  No  direct 
attack,  however,  was  made  upon  the  information  assigning 
for  cause  the  insufficiency  of  the  verification,  and,  as  there 
was  some  verification,  it  can  not  be  held  that  the  question  of 
its  sufficiency  is  presented  as  the  rules  of  procedure  require. 
Where  a  party  desires  to  object  to  the  verification  of  a  plead- 
ing in  a  case  where  it  is  not  entirely  unverified,  he  must  spe- 
cifically assign  for  cause  the  insufficiency  of  the  verification. 

There  can  be  no  doubt  as  to  the  right  and  power  of  a  court 
of  competent  jurisdiction  to  punish,  as  for  contempt,  a  party 
who  disobeys  an  order  of  injunction  embodied  in  a  decree 
rendered  after  a  hearing  upon  issue  joined.  Where  the  or- 
der of  injunction  forms  part  of  a  decree  rendered,  in  regular 
course,  upon  issue  joined  by  answer,  the  parties  to  the  suit 
are  bound  to  take  notice  of  the  order,  and  are  not  entitled  to 
have  a  certified  copy  of  the  decree  served  upon  them.  The 
case  is  not  analogous  to  one  in  which  an  order  is  issued  be- 
fore the  parties  are  regularly  in  court ;  for,  after  parties  are 
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duly  before  the  court  they  must,  at  their  peril,  take  notice 
of  the  provisions  of  the  decree  rendered,  in  due  course,  upon 
the  issues  tendered  by  them. 

It  is  the  duty  of  the  parties  to  a  suit  to  obey  the  injunction 
contained  in  the  final  decree,  and  they  can  not  collaterally 
impeach  the  decretal  order  for  errors  or  irregularities.  If 
there  is  jurisdiction,  collateral  attacks  are  fruitless.  Central, 
etc.,  Tel.  Co.  v.  State,  ex  rel.,  110  Ind.  203  ;  Billard  v.  Erhart, 
35  Kan.  616;  State,  ex  rel.,  v.  Harper's  Ferry,  etc.,  Co.,  16 
W.  Va.  864. 

An  appeal  does  not  vacate  an  injunction,  nor  authorize  its 
disobedience.  Until  reversed  the  decree  is  effective,  and 
must  be  obeyed.  Central,  etc.,  Tel.  Co.  v.  State,  ex  rel.,  supra  ; 
Heinlen  v.  Cross,  63  Cal.  44  ;  Sixth  Avenue,  etc.,  Co.  v.  Gil- 
bert, etc.,  Co.,  71  N.  Y.  430 ;  Graves  v.  Maguire,  6  Paige 
Ch.  379 ;  Robertson  v.  Davidson,  14  Minn.  554. 

Where  an  information  charges  that  the  defendant,  in  dis- 
obedience of  an  injunction,  wrongfully  committed  specific 
acts,  an  answer  alleging  that  the  defendants  deny  that  "  they 
did  any  of  the  acts  in  disobedience  of  the  order  of  the  in- 
junction/' is  bad.  It  is  a  negative  pregnant  of  the  worst 
form.  It  admits  the  performance  of  the  acts,  but  avers  that 
they  were  not  performed  in  violation  of  the  injunction,  and 
this  is  clearly  insufficient ;  for,  if  the  prohibited  acts  were 
performed,  the  law  declares  that  the  injunction  was  violated. 

Judgment  affirmed. 

Filed  Dec.  11, 1890. 
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181   227i  Judgment. — Record  of. — Constructive  Notice. — The  record  of  a  judgment  is 

'  only  constructive  notice  of  all  facts  therein  expressly  recited,  and  of 

lien      8  8UCb  facts  as  may  be  fairly  inferred  from  the  recitals. 

Same. — Recording  of  by  Wrong  Name. — Constructive  Notice. — Lien. — The  rec- 
ord of  a  judgment  against  William  Mankedick  is  not  constructive  no- 
tice to  a  purchaser  in  good  faith  of  real  estate  of  which  H.  W.  Man- 
kedick is  the  remote  grantor,  that  the  judgment  is  against  H.  W.  Man- 
kedick and  a  lien  upon  the  land. 

From  the  Marion  Superior  Court. 

21  A.  Hendricks,  A.  W:  Hendricks,  C.  Baker,  0.  B.  Hord, 
A.  Baker,  E.  Daniels,  A.  C.  Ayres,  E.  A.  Brown  and  L.  if, 
Harvey,  for  appellant. 

S.  Glaypool  and  W.  A.  Ketcham,  for  appellees. 

Berkshire,  C.  J. — The  appellant  was  the  plaintiff  and 
the  appellees  the  defendants  below. 

The  complaint  was  in  the  nature  of  a  bill  in  equity  to  en- 
join  the  officer  from  levying  an  execution  held  by  him  in 
favor  of  his  co-appellee  upon  certain  real  estate,  the  title  to 
which  was  then  in  the  appellant. 

The  cause  was  put  at  issue  and  tried  at  special  term,  and 
a  special  finding  returned  by  the  court. 

Upon  the  facts  as  found  by  the  court  it  stated  its  conclu- 
sions of  law,  and  to  the  conclusions  of  law  as  stated  the  ap- 
pellant reserved  a  proper  exception,  after  which  the  court 
rendered  final  judgment. 

Upon  appeal  to  general  term  the  judgment  at  special  term 
was  affirmed,  and  from  the  judgment  in  general  term  this 
appeal  is  prosecuted. 

The  correctness  of  the  latter  judgment  depends  entirely 
upon  the  propriety  of  the  conclusions  of  law  announced  by 
the  court  at  special  term  upon  its  finding  of  facts. 

The  special  finding  is  quite  lengthy,  and,  notwithstanding, 
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we  feel  that  it  is  proper  to  set  the  same  out  in  full  in  this 
opinion  to  a  full  understanding  of  the  questions  involved, 
and  it  is  as  follows  : 

"  1.  On  the  18th  day  of  December,  1880,  Thomas  Graves 
was  seized  in  fee  simple  of  lot  numbered  three  (3),  in  Little's 
subdivision  of  out-lot  eighty-five  (85),  in  the  city  of  In- 
dianapolis, Marion  county,  Indiana. 

"  2.  On  the  18th  day  of  December,  1880,  Thomas  Graves 
conveyed  the  fee  simple  of  the  real  estate  described  in  the 
last  preceding  finding  to  one  William  Mankedick,  who  was 
described  in  said  deed  as  H.  W.  Mankedick,  which  deed  was 
duly  filed  for  record  in  the  recorder's  office  of  Marion  county 
on  the  25th  day  of  July,  1881. 

"  3.  On  the  10th  day  of  June,  1881,  the  said  William 
Mankedick  executed  to  James  G.  La  Fonte  a  deed  of  general 
warranty,  conveying  to  said  La  Fonte  the  real  estate  de- 
scribed in  the  first  finding.  This  deed  was  duly  recorded  in 
the  recorder's  office  of  Marion  county,  Indiana,  on  the  25th 
day  of  July,  1881.  In  this  deed  the  grantor  described  him- 
self as  H.  W.  Mankedick. 

'*'  4.  On  the  19th  day  of  August,  1881,  James  G.  La 
Fonte  executed  to  William  Johnson  a  deed  of  general  war- 
ranty, conveying  the  real  estate  described  in  the  first  finding 
to  the  grantee,  and  this  deed  was  duly  recorded  in  the  office  of 
the  recorder  of  Marion  county,  Indiana,  on  the  20th  day  of 
August,  1881,  and  thereupon  said  Johnson  entered  into  pos- 
session of  said  real  estate,  and  has  continued  in  possession 
of  the  same  until  the  present  time.  The  consideration  named 
in  said  deed  was  $1,800,  which  consisted  of  $600  paid  in 
cash  by  said  Johnson  to  said  La  Fonte  at  the  time  of  the  ex- 
ecution of  said  deed,  and  the  assumption  and  payment  by  said 
Johnson  of  the  two  mortgages  executed  by  Thomas  Graves 
to  the  Middlesex  Banking  Company,  hereinafter  named. 

"5.  On  the  18th  day  of  December,  1880,  Thomas  Graves 
executed  to  the  Middlesex  Banking  Company  a  certain  mort- 
gage upon  the  real  estate  described  in  the  first  finding,  to 


300  SUPREME  COURT  OP  INDIANA, 

Johnson  v.  Hess,  Sheriff,  et  al. 

i- -  -     —  -  -  —        -  * 

secure  the  payment  to  said  company  of  one  coupon  bond  of 
that  date,  for  the  principal  sum  of  $1,000,  payable  on  the 
18th  day  of  December,  1885,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum,  payable  semi-annually.  The  then 
value  of  two  per  cent,  of  said  interest  until  maturity  of  said 
bond  was  paid  by  the  mortgagor  on  said  bond.  And  said 
mortgage  was  also  to  secure  the  payment  from  the  mort- 
gagor to  the  mortgagee  of  ten  interest  coupons  attached  to 

■ 

said  bond  executed  by  the  mortgagor  to  the  mortgagee,  due 
in  6,  12,  18,  24,  30,  36,  42,  48,  54  and  60  months,  respect- 
ively,  each  for  the  sum  of  $30.  This  mortgage  was  duly  re- 
corded in  the  recorder's  office  of  Marion  county,  Indiana, 
December,  31st,  1880. 

"  6.  On  the  18th  day  of  November,  1880,  William  Graves 
executed  to  the  Middlesex  Banking  Company  another  mort- 
gage of  the  real  estate  described  in  the  first  finding  to  secure 
the  payment,  when  they  severally  became  due,  of  three 
promissory  notes,  dated  the  18th  day  of  December,  1880, 
executed  by  the  mortgagor  to  the  mortgagee,  and  due  in 
8,  14  and  20  months  after  date,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum  after  maturity.  This  mortgage  was 
duly  recorded  in  the  recorder's  office  of  Marion  county,  Indi- 
ana, December  18th,  1880,  each  note  for  the  sum  of  $63.95. 

"  7.  Upon  the  bond,  interest  coupons,  and  notes  exe- 
cuted by  said  Graves  to  said  Middlesex  Banking  Company, 
and  secured  by  the  mortgages  heretofore  referred  to,  William 
Johnson,  on  the  20th  day  of  August,  1881,  paid  $30  of  in- 
terest. On  the  31st  of  August,  1881,  he  paid  $63.95,  pay- 
ing off  the  first  note.  On  December  19th,  1881,  he  paid 
$30,  the  amount  of  the  second  interest  coupon.  On  the 
same  day  he  paid  $63.95,  the  amount  of  the  second  note. 
On  September  25th,  1882,  he  paid  $30.50,  the  amount  of  the 
third  interest  coupon,  and  on  the  same  day  he  paid  $63.95, 
the  amount  of  the  third  note.  On  the  same  day  he  paid 
$1,017.33,  being  the  principal  of  the  bond  and  the  accrued 
interest  thereon  up  to  September  25th,  1882,  in  all  $1,299.88, 
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being  full  payment  and  satisfaction  of  said  mortgages  and 
the  choses  in  action  secured  thereby.  These  payments  were 
made  by  William  Johnson  for  the  purpose  of  paying  off  the 
encumbrances  created  by  said  mortgages,  and  for  the  pur- 
pose of  relieving  said  real  estate  from  the  lien  thereof,  he 
believing  all  the  time  that  he  was  the  owner  of  said  real 
estate  in  fee  simple,  and  that  the  title  thereto  was  perfect  in 
him,  except  as  it  was  encumbered  by  said  mortgages.  At 
the  time  said  Johnson  purchased  said  real  estate  there  were 
some  buildings  thereon  but  the  same  were  not  in  a  tenanta- 
ble  condition,  and  for  the  purpose  of  making  them  tenanta-  * 

ble  he  expended  in  the  way  of  necessary  repairs  of  a  per- 
manent character  $309,  and  of  the  present  value  of  $200. 
The  present  value  of  the  real  estate  described  in  the  first 
finding,  without  buildings  or  improvements,  is  $30  a  front 
foot,  or  $1,350.  The  value  of  the  improvements  upon  said 
real  estate,  outside  of  those  made  by  William  Johnson,  is 
$1,400,  making  total  value  $2,950,  of  which  value  $200  rep- 
resents improvements  put  on  by  William  Johnson.  William 
Johnson  has  received  as  rent  upon  the  real  estate  described 
in  the  first  finding  from  the  time  he  went  into  possession 
of  said  real  estate,  as  follows:  Up  to  and  including  De- 
cember 29th,  1883,  $223.25,  and  from  this  date  to  May 
24th,  1884,  inclusive,  the  further  sum  of  $65.75.  From 
the  last  date  up  to  and  including  April  8th,  1886,  the 
sum  of  $233.55,  making  the  total  collection  $518.55.  To 
the  last  figures  should  be  added  $57  interest,  from  the 
time  William  Johnson  purchased  said  real  estate  up  to  the 
present  time.  He  did  not  live  on  the  real  estate  himself, 
but  occupied  the  same  by  his  tenants,  and  used  due  diligence 
from  the  date  of  his  purchase  until  this  time  in  procuring 
tenants  to  occupy  the  same,  and  in  obtaining  the  highest 
rent  he  could  procure  for  the  same. 

"  8.  Since  the  purchase  of  said  real  estate  described  in 
the  first  finding,  by  William  Johnson,  he  has  paid  taxes  on 
the  same  and  the  improvements  thereupon  as  follows :  (The 
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amounts  paid  for  city,  township,  and  State  purposes,  for  the 
different  years,  are  then  stated,  the  sum  total  being  (146.44, 
to  which  should  be  added  the  sum  of  $19  as  interest). 

"  9.  On  the  7th  day  of  March,  1874,  Miley  Hazard  exe- 
cuted to  the  Union  Mutual  Life  Insurance  Company  his 
mortgage,  of  that  date,  on  lot  numbered  three  (3),  in  Foster 
and  Harman's  subdivision  of  lots  numbered  12, 13, 14  and  15, 
in  G.  Sherman's  subdivision,  of  a  part  of  the  north  half  (J) 
of  the  east  half  (£)  of  the  northeast  quarter  (£)  of  section 
thirty-five  (35),  township  sixteen  (16)  ncTrth,  of  range  three  ' 
(3)  east,  situate  in  Marion  county,  Indiana,  to  secure  a  loan 
then  made  by  the  mortgagee  to  the  mortgagor,  of  $2,500, 
and  the  interest  thereon ;  said  loan  maturing  five  (5)  years 
after  date.  Said  mortgage  was  duly  recorded  in  the  record- 
er's office,  of  Marion  county,  Indiana,  on  March  11,  1874. 
On  the  24th  day  of  June,  1875,  said  Hazard  conveyed  said 
mortgaged  premises  to  Joseph  M.  Beck,  and  in  and  by  said 
deed  said  Beck  agreed  to  pay  said  mortgage.  That  after- 
wards said  Beck  sold  and  conveyed  said  real  estate  to  John 
F.  Council.  That  afterwards  said  Council  sold  and  con- 
veyed said  real  estate  to  William  Mankedick,  hereinbefore 
mentioned,  and  in  and  by  said  deed  said  Mankedick  assumed 
and  agreed  to  pay  said  mortgage ;  that  afterwards,  and  on 
the  2d  day  of  June,  1879,  said  Union  Mutual  Life  Insurance 
Company  filed  in  the  Superior  Court  of  Marion  county  its 
complaint,  numbered  24,735,  to  which  said  Miley  Hazard, 
the  said  William  Mankedick,  and  others,  were  made  parties 
defendant,  and  said  William  Mankedick  was  duly  served 
with  process  therein.  That  afterwards  such  proceedings 
were  had  in  said  cause  that  on  the  18th  day  of  June,  1879, 
by  the  consideration  of  said  Superior  Court,  said  Union 
Mutual  Life  Insurance  Company  recovered  a  personal  judg- 
ment against  the  said  William  Mankedick  and  others  in  the 
sum  of  $3,358.92,  and  there  was  a  decree  foreclosing  said 
mortgage  of  the  real  estate  therein  described,  and  ordering 
the  same  to  be  sold  to  pay  said  judgment  and  the  costs  of 
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suit.  The  decree  also  provided  that  after  the  sale  of  the 
real  estate  therein  named  the  residue,  if  any,  should  be  levied 
of  any  other  property  subject  to  execution  of  the  said  de- 
fendant William  Mankedick.  That  a  certified  copy  of  this 
decree  was  issued  to  the  sheriff,  on  the  3d  day  of  July,  1879, 
and  under  the  provisions  of  the  decree  the  sheriff  sold  the 
real  estate  therein  described  to  the  Union  Mutual  Life  In- 
surance Company  for  the  sum  of  one  thousand  dollars,  on 
the  26th  day  of  July,  1879,  of  which  amount  $943.30  was 
applied  to  the  payment  of  the  principal  and  interest,  and 
$56.70  to  the  costs  of  the  action.  That  afterwards,  on  the 
24th  day  of  November,  1883,  the  judgment  against  said 
William  Mankedick  being  unpaid,  except  as  to  the  sum  of 
$943.30,  paid  on  the  26th  day  of  July,  1879,  and  the  sum  of 
$19.85,  paid  on  the  21st  day  of  February,  1880,  an  execution 
issued  thereon,  by  order  of  said  Union  Mutual  Life  Insur- 
ance Company,  to  the  sheriff  of  Marion  county,  Indiana, 
which  execution  was,  by  the  sheriff  of  said  county,  on  the 
26th  day  of  November,  1883,  levied  upon  the  real  estate  de- 
scribed in  the  first  finding,  and  said  real  estate  was  adver- 
tised for  sale  upon  said  execution,  and  the  sale  was  set  for 
the  29th  day  of  December,  1883,  and  the  sheriff  was,  on  the 
28th  day  of  December,  1883,  enjoined  from  selling  said  real 
estate  by  an  order  of  court  made  in  this  action.  That  after- 
wards, on  the  24th  day  of  May,  1884,  the  injunction  having 
been  modified  by  the  court,  and  notice  having  been  posted 
and  given  according  to  law,  the  said  real  estate  was,  by  said 
sheriff,  exposed  to  sale,  and  sold  to  the  said  Union  Mutual 
Life  Insurance  Company  for  the  sum  of  $950,  and  on  the 
31st  day  of  May,  1884,  said  sheriff  executed  and  delivered 
to  said  insurance  company  a  sheriff's  certificate  of  sale  for 
said  real  estate,  from  which  there  has  been  no  redemption, 
and  on  the  6th  day  of  May,  1886,  the  sheriff  executed  a  con- 
veyance to  the  Union  Mutual  Life  Insurance  Company.  In 
the  judgment  docket  of  the  Superior  Court  of  Marion  county, 
at  page  131,  appears  the  following  entry,  under  the  head  of 
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'parties:'  '  Judgment-defendant,  Mankedick, William,  judg- 
ment plaintiff  Union  Mutual  Life  Insurance  Company f 
under  the  heading  '  amount  of  judgment,'  '  dollars  $3,358  / 
under  the  heading  '  cents/  '  92  /  '  Decree  :  Date  of  judg- 
ment:  June  18,  '79.  Order  Book:  Vol.79,  page  445;' 
number  of  cause,  '  24,735 ;'  under  the  headings  '  Receipts/ 
4  Satisfaction/  '  Assignment/  and  *  Remarks/  is  the  follow- 
ing :  '  For  credit  by  sale,  see  execution  docket  28,  page  145  ; 
for  credit  by  sale,  see  execution  docket  32,  page  152/  The 
three  credits  above  referred  to  being  the  credits  of  July,  1879, 
for  $943.30,  upon  the  sale  of  the  real  estate  originally  mort- 
gaged. The  credit  of  February  21,  1880,  for  $19.85,  upon 
the  sale  of  personal  property,  and  of  $950  of  the  31st  of 
May,  1884,  by  virtue  of  the  sale  of  the  real  estate  described 
in  the  first  finding  hereinbefore  stated. 

"  10.  The  full  baptismal  name  of  the  said  William  Mank- 
edick  was  Henry  William  Mankedick,  but  in  the  city  of  In- 
dianapolis, in  Marion  county,  in  the  State  of  Indiana,  where 
he  resided  at  the  time  of  making  of  the  deed  to  him  by 
Thomas  Graves,  and  at  the  time  of  the  making  of  the  deed 
by  him  to  James  La  Fonte,  and  at  the  time  of  the  rendition 
of  the  judgment  against  him  in  favor  of  the  Union  Mutual 
Life  Insurance  Company,  as  hereinbefore  found,  he  was 
generally  known  as  William  Mankedick,  and  was  so  known 
and  called  by  his  relatives  and  acquaintances.  He  left  the 
State  of  Indiana  soon  after  June  10th,  1881.  From  1879 
until  he  left  the  State  of  Indiana  he  was  not  in  any  partic- 
ular business.  During  all  of  the  time  that  the  said  William 
Mankedick  resided  in  the  city  of  Indianapolis  he  had  a 
brother  residing  about  three  miles  from  said  city,  whose  full 
baptismal  name  was  Christian  Henry  Mankedick,  but  who 
was  commonly  known  among  his  relatives  and  acquaintances 
as  Henry  Mankedick.  When  William  Johnson  was  nego- 
tiating with  James  La  Fonte  for  the  purchase  of  the  real  es- 
tate described  in  the  first  finding,  for  the  purpose  of  furnish- 
ing said  Johnson  evidence  as  to  the  condition  of  the  title  to 
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said  real  estate,  said  La  Fonte  handed  said  Johnson  an  ab- 
stract of  the  title  of  said  real  estate,  and  the  encumbrances 
thereon,  portions  thereof  prepared  by  Elliott  and  Butler, 
portions  by  William  C.  Anderson,  portions  by  Ignatius 
Brown,  and  portions  by  Fred  D.  Miner,  bringing  the  title  to 
said  real  estate  down  to  August  18th,  1881.  The  said  El- 
liott and  Butler,  William  C.  Anderson,  Ignatius  Brown  and 
Fred  D.  Miner,  at  the  time  they  prepared  the  portions  of 
said  abstracts  prepared  by  them,  and  still  are  reputed  to  be 
competent,  careful,  reliable  and  responsible  abstractors  at 
said  city  of  Indianapolis,  and  were  known  to  be  such  by  said 
William  Johnson,  and  he  relied  upon  said  abstracts  as  show- 
ing the  true  condition  of  the  title  of  said  real  estate,  and  the 
encumbrances  thereon.  Said  abstract  of  title  did  not  show 
the  judgment  of  the  Union  Mutual  Life  Insurance  Com- 
pany against  said  William  Mankedick,  or  against  any  other 
person.  Joseph  T.  Elliott,  of  the  firm  of  Elliott  &  Butler, 
had  been  engaged  in  the  business  of  abstracting  titles  in  the 
city  of  Indianapolis  for  nineteen  years,  and  said  Ovid  D. 
Butler  has  lived  in  the  city  of  Indianapolis  from  his  birth, 
forty-eight  and  one-half  years  ago.  Joseph  T.  Elliott  and 
Ovid  D.  Butler  formed  a  partnership  in  the  abstract  busi- 
ness in  said  city  in  1878,  and  have  been  in  business  ever 
since.  Said  Elliott,  for  many  years  prior  to  his  partnership 
with  said  Butler,  and  said  Butler  and  Elliott,  from  the  for- 
mation of  the  partnership  up  to  the  present  time,  kept  in 
the  books  of  their  office  accurate  statements  showing  the 
chain  of  title  of  the  various  town  lots,  and  portions  of  town 
lots,  in  the  city  of  Indianapolis,  and  of  the  real  estate  in  said 
county  outside  of  said  city,  and  showing  the  mortgages  made 
and  judgments  and  decrees  entered  in  said  county.  That  it 
was  their  habits  from  day  to  day  to  ascertain  and  enter  upon 
their  books  all  deeds  and  mortgages  filed  for  record  with  the 
recorder  of  Marion  county,  and  all  judgments  and  decrees 
rendered  in  the  courts  of  said  county.  On  the  26th  day  of 
Vol.  126.— 20 
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July,  1881,  they  prepared  an  abstract  of  title  to  the  real  es- 
tate described  in  the  first  finding,  commencing  their  exam- 
ination at  December  14th,  1880,  and  coming  down  to  July 
26th,  1881,  which  covered  the  date  of  the  record  of  the  deed 
from  Thomas  Graves  to  H.  W.  Mankedick  and  H.  W.  Man- 
kedick  to  James  G.  La  Fonte,  but  did  not  place  in  said  ab- 
stract the  judgment  and  decree  in  favor  of  the  Union  Mutual 
Life  Insurance  Company  against  William  Mankedick.  They 
had  in  their  office  at  the  time  on  their  books  an  entry  show- 
ing the  rendition  of  said  decree,  but  they  did  not  place  the 
same  upon  said  abstract,  because  they  did  not  know  or  be- 
lieve that  H.  W.  Mankedick  and  William  Mankedick  were 
one  and  the  same  person.  That  said  abstractors  knew  there 
was  a  judgment  against  a  man  by  the  name  of  William 
Mankedick,  but  they  made  no  effort  to  learn  who  William 
Mankedick  was  :  whether  William  and  Henry  W.  Manke- 
'  dick  were  different  persons.  That  they  (said  abstractors)  had 
no  acquaintance  with  any  one  named  William  Mankedick, 
and  they  had  no  knowledge  or  information  of  the  existence 
of  such  a  person  in  Marion  county,  Indiana,  and  believed 
that  William  and  H.  W.  Mankedick  were  different  persons. 
"  12.  William  Johnson  resides  on  Blake  street  in  the 
northwestern  portion  of  the  city  of  Indianapolis,  and  has 
resided  at  the  said  place  ever  since  the  autumn  of  1857. 
At  the  time  of  his  negotiation  with  La  Fonte  and  his  pur- 
chase of  the  real  estate  described  in  the  first  finding,  and  its 
conveyance  to  him  by  La  Fonte,  he  was  not  acquainted  with 
any  person  named  Mankedick,  and  had  never  heard  of  the 
name  until  he  saw  the  name  of  H.  W.  Mankedick  in  the  ab- 
stract furnished  him  by  La  Fonte.  He  did  not  know,  and 
had  no  reason  to  believe,  that  H.  W.  Mankedick  and  Will- 
iam Mankedick  were  the  same  person,  and  had  no  knowl- 
edge or  information  other  than  may  be  implied,  if  any  may 
be  implied,  from  the  facts  herein  found,  that  the  Mutual 
Life  Insurance  Company  had  a  judgment  against  William 
Mankedick,  and  the  first  information  he  had  that  it  was  ever 
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claimed  that  H.  W.  Mankedick  and  William  Mankedick  were 
the  same  person,  or  that  the  Union  Mutual  Life  Insurance 
Company  had  a  judgment  against  William  Mankedick,  was 
immediately  before  the  commencement  of  this  suit.  When 
William  Johnson  purchased  from  said  La  Fonte  the  real 
estate  described  in  the  first  finding,  and  when  the  deed  for 
the  same  was  executed  by  said  La  Fonte  to  him,  and  from 
that  time  until  immediately  before  the  commencement  of 
this  suit  he  believed,  in  good  faith,  that  he  was  acquiring 
and  had  a  perfect  title  in  fee  simple  in  said  real  estate,  sub- 
ject only,  however,  to  the  mortgages  of  said  Thomas  Graves 
to  the  Middlesex  Banking  Company,  and  said  mortgages 
were  paid  off  by  him,  said  improvements  made  by  him,  and 
said  taxes  were  paid  by  him,  believing,  in  good  faith,  that 
he  had  and  possessed  such  perfect  title. 

"  13.  This  action  was  commenced  on  the  28th  day  of  De- 
cember, 1883. 

"  14.  The  said  William  Johnson  is  entitled  to  interest 
upon  the  $1,299.68,  mentioned  in  finding  No.  6,  to  the 
amount  of  the  aggregate  sum  of  $339.79,  counting  interest 
on  the  items  which  make  up  the  $1,299.68  at  the  rate  of 
eight  per  cent,  per  annum,  except  as  to  the  item  of  $1,000 
on  which  interest  is  counted  at  six  per  cent,  per  annum  up 
to  the  date  of  maturity  of  the  bond  set  out  in  finding  No.  5. 
The  interest  upon  said  sum  of  $1,299.68  is  counting  interest 
at  six  per  cent,  throughout  $308.47. 

"  15.  The  court  further  finds  that  the  bond  and  the  sev- 
eral interest  coupons  and  notes  mentioned  in  the  seventh 
finding  above,  provided  for  the  payment  of  attorney's  fees, 
and  that  the  reasonable  and  customary  attorney's  fees  amount 
to  $60." 

Upon  the  foregoing  facts  the  court  finds  the  following 
conclusions  of  law : 

"  1.  That  the  judgment  in  favor  of  the  Union  Mutual  In- 
surance Company  against  the  said  William  Mankedick  became 
a  lien  upon  the  real  estate  purchased  by  the  said  William 
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Mankedick  from  Thomas  Graves  on  and  after  the  date  of 
said  purchase,  December  18th,  1880. 

il  2.  That  the  plaintiff,  William  Johnson,  when  he  pur- 
chased the  said  real  estate,  purchased  the  same  subject  to  the 
lien  of  said  judgment  for  so  much  thereof  as  then  remained 
unsatisfied. 

"  3.  Said  plaintiff  is  entitled  to  be  subrogated  to  all  rights 
of  the  Middlesex  Banking  Company  in  and  to  said  real 
estate  by  reason  of  the  payment  by  him  of  the  debts  secured 
by  said  mortgage,  executed  to  said  company  by  Thomas 
Graves,  and  as  between  the  plaintiff  and  the  defendant 
herein,  the  Union  Mutual  Life  Insurance  Company,  the 
principal  and  interest  of  said  mortgage  indebtedness,  paid 
by  the  plaintiff  to  the  said  Middlesex  Banking  Company,  is 
to  be  treated  as  still  outstanding  and  unpaid  and  due  to  the 
plaintiff  and  a  lien  upon  said  real  estate,  and  in  taking  the 
account  between  him  and  the  said  defendant,  the  Union 
Mutual  Life  Insurance  Company,  the  plaintiff  is  entitled 
to  credit  for  principal  and  interest  paid  by  him  of  said  mort- 
gage indebtedness. 

"  4.  That  said  plaintiff  is  also  entitled  to  interest  in  the 
taking  of  said  account  for  the  taxes  upon  said  real  estate 
paid  by  him  since  his  purchase  thereof. 

"  5.  That  said  plaintiff  is  also  entitled  to  credit  in  the 
taking  of  said  account  for  the  present  value  of  the  perma- 
nent improvements  made  by  him  on  said  real  estate  since 
his  purchase  thereof. 

"  6.  That  said  plaintiff  is  chargeable  with  such  parts  of 
the  rents  and  profits  collected  by  him  out  of  said  real  estate 
since  he  went  into  possession  thereof,  as  is  expressed  in  the 
following  proportions,  that  is  to  say,  as  the  whole  value  of 
said  real  estate  (including  as  well  the  improvements  upon  it 
at  the  time  of  plaintiff's  purchase  thereof,  as,  also,  those 
made  by  him  thereon  since  his  purchase)  is  to  the  value  of 
the  improvements  made  thereon  by  him,  so  is  the  whole 
amount  of  rents  collected  by  him  to  the  part  of  such  rents 
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for  which  he  is  chargeable  in  taking  the  account  with  said 
defendant. 

"  7.  That  the  plaintiff  is  entitled  to  have  the  foreclosure 
of  the  said  mortgage  executed  by  Thomas  Graves  to  the 
Middlesex  Banking  Company,  and  to  have  said  real  estate 
sold,  as  upon  a  decree  of  foreclosure,  and  proceeds  applied 
to  payment  of  plaintiff's  claim  in  case  the  Mutual  Life  In- 
surance Company  fails  to  pay  the  amount  of  said  claim. 

"  8.  That  the  plaintiff  should  recover  as  and  for  his  at* 
torney's  fees  the  above  sum  of  $60  in  addition  to  his  other 
claim. 

"  9.  That  each  party  ought  to  pay  his  own  costs  up  to 
and  including  the  final  entry,  of  which  final  entry  each  party 
should  pay  one-half. n 

As  will  be  readily  observed,  the  single  question  presented 
is,  whether  or  not  the  judgment  of  the  appellees  was  a  lien 
that  could  be  enforced  against  the  real  estate  in  the  hands  of 
the  appellant  ? 

That  it  was  a  lien  upon  the  real  estate  that  could  have 
been  enforced  against  H.  W.  Mankedick  so  long  as  he  held 
the  title,  or  against  his  grantee,  with  actual  notice,  must  be 
conceded. 

The  question  is,  therefore,  reduced  to  this :  Was  the  judg- 
ment, as  recorded,  constructive  notice  to  the  appellant  of  the 
existing  lien  ? 

He  was  a  purchaser  in  good  faith  for  value,  and  had  no 
actual  notice  that  would  even  create  a  suspicion  that  the  ap- 
pellee company  held  a  lien  upon  the  real  estate. 

The  record  of  the  judgment  carried  with  it  constructive 
notice  of  all  facts  therein  expressly  recited,  and  as  well  of 
such  facts  as  might  be  fairly  inferred  from  its  recitals,  but 
nothing  more. 

Mr.  Pomeroy,  in  his  Equity  Jurisprudence,  says  :  "  The 
test  is  a  plain  and  simple  one.  It  is,  whether  the  record,  if 
examined  and  read  by  the  party  dealing  with  the  premises, 
would  be  an  actual  notice  to  him  of  the  original  instrument, 
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and  of  all  its  parts  and  provisions.  By  the  policy  of  the  re- 
cording acts,  such  a  party  is  called  upon  to  search  the  records, 
and  he  has  a  right  to  rely  upon  what  he  finds  there  entered 
as  a  true  and  complete  transcript  of  any  and  every  instru- 
ment affecting  the  title  to  the  lands  with  respect  to  which  he 
is  dealing.  A  record  can  only  be  constructive  notice,  at 
most,  of  whatever  is  contained  within  itself.  Finally,  the 
record  will  not  be  notice,  unless  it  and  the  original  instru- 
ment of  which  it  is  a  copy  correctly  and  sufficiently  describe 
the  premises  which  are  to  be  affected,  and  correctly  and  suffi- 
ciently state  all  other  provisions  which  are  material  to  the 
rights  and  interest's  of  subsequent  parties.  The  premises 
should  at  least  so  be  described  or  identified  that  a  subsequent 
purchaser  or  encumbrancer  would  have  the  means  of  ascer- 
taining with  accuracy  what  they  were.  The  same  rule  ap- 
plies to  the  record  of  mortgages  and  all  other  encumbrances 
which  can  be  recorded.  The  language  both  of  the  original 
and  of  the  record  must  be  such,  that  if  a  subsequent  pur- 
chaser or  encumbrancer  should  examine  the  instrument  itself, 
he  would  obtain  thereby  an  actual  notice  of  all  the  rights 
which  were  intended  to  be  created  or  conferred,  bv  it."  Sec- 
tion  654. 

And  though  the  section  above  relates  more  particularly  to 
instruments  such  as  deeds,  mortgages  and  contracts,  to  which 
registration  laws  are  applicable,  the  author  elsewhere  states 
that  the  discussion  is  equally  applicable  to  judgments.  In 
a  note  appended  to  the  foregoing  section  the  editor  says: 
"As  illustrations  of  such  mistakes  affecting  the  operation  of 
the  record  as  constructive  notice,  would  be  an  error  in 
the  description  or  location  of  the  premises  included  in  the 
original  deed  or  mortgage ;  an  error  in  the  name  of  a 
grantor  or  mortgagor;  an  error  in  the  amount  of  the  debt 
for  which  the  mortgage  is  a  security,  and  the  like,"  and 
the  following  cases  are  cited  :  Jennings  v.  Wood,  20  Ohio, 
261 ;  Miller  v.  Bradford,  12  Iowa,  14;  Hughes  v.  Debnam, 
8  Jones  (N.  C),  127 ;   Wyatt  v.  Barwell,  19  Ves.  435 ;  Peek 
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v.  Mallams,  10  N.  T.  509.  We  cite  Gilchrist  v.  Gough,  63 
Ind. 576. 

If  there  should  be  any  difference  in  the  application  of  the 
rule,  as  stated  by  Pomeroy  :  "A  record  can  only  be  a  construct" 
ive  notice,  at  most,  of  whatever  is  contained  within  itself,"  it 
should  be  applied  with  more  strictness  to  judgment  lien- 
holders  than  to  any  other  class  of  persons  to  whom  it  is  ap- 
plicable. A  judgment  lien  is  strictly  a  legal  lien,  general 
in  its  character,  resting  upon  statute. 

In  Shirk  v.  Thomas,  121  Ind.  147,  the  history  and  char- 
acter of  judgment  liens  were  thoroughly  and  exhaustively 
considered,  and  as  the  result  the  following  conclusion  was 
reached  :  "  In  strictness,  neither  a  judgment  nor  an  attach- 
ment is  a  lien  upon  land ;  both  are  simply  charges  against 
land,  existing  by  virtue  of  statute.  '  Lien  upon  a  judgment/ 
said  an  eminent  English  judge,  '  is  a  vague  and  inaccurate 
expression/  " 

In  Boyd  v.  Anderson,  102  Ind.  217,  this  court  said :  "  It 
is  the  settled  law  in  this  State,  that  judgment  creditors  are 
in  no  sense  purchasers;  that  their  judgments  are  general 
liens  upon  whatever  interest  the  judgment  defendants  may 
have  in  the  land." 

In  the  further  consideration  of  the  case  it  will  not  be  amiss 
to  keep  in  mind  that  the  claim  of  the  appellee  company,  on 
which  depends  the  contention  of  each  of  the  parties,  rests 
wholly  and  entirely  upon  a  mere  technical  statutory  right, 
while  that  of  the  appellant  has  for  its  foundation  not  only 
the  legal  title  to  the  land  in  question,  but  such  title  is  sup- 
ported and  upheld  by  well-grounded  equities. 

We  will  assume  that  the  rule,  as  stated  in  McPherson  v. 
Rollins,  107  N.  Y.  316  (1  Am.  St.  Rep.  826),  is  correct  as  ap- 
plicable to  the  facts  of  this  case  (and  in  view  of  the  author* 
ities  it  is  certainly  fair  to  the  appellees),  and  it  must  follow 
that  the  appellant  was  a  purchaser  Without  notice. 

The  court,  in  that  case,  said  :  u  The  important  inquiry 
before  the  referee  was,  whether  the  defendants  had  any  notice, 
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actual  or  constructive,  of  the  plaintiff's  rights,  or  of  the  char- 
acter in  which  Deming  held  the  mortgage.  His  finding  that 
they  had  no  actual  notice  reduces  our  inquiry  to  the  effect 
of  the  recording  act.  As  intending  purchasers,  they  must  be 
presumed  to  investigate  the  title,  and  to  examine  every  deed 
or  instrument  forming  a  part  of  it,  especially  if  recorded. 
They  must,  therefore,  be  deemed  to  have  known  every  fact 
disclosed  :  Acer  v.  Wescott,  46  N.  Y.  384  (7  Am.  Rep.  355) ; 
and  every  other  fact  which  an  inquiry,  suggested  by  those  re- 
cords, would  have  led  up  to"  (The  italics  are  our  own.) 
"  Thus  they  are  plainly  chargeable  with  notice  of  the  mort- 
gage, and  of  all  the  facts  of  which  the  mortgage  could  in- 
form  them." 

The  appellant  was  chargeable  with  the  fact  that  the  appel- 
lee company  held  a  judgment  against  William  Mankedick, 
and  of  the  amount  and  terms,  and  conditions  of  the  judg- 
ment, but  nothing  more.  He  was  not  chargeable  with  no- 
tice that  his  remote  grantor,  H.  W.  Mankedick,  and  the 
William  Mankedick  named  in  the  judgment  were  the  same 
person.  The  judgment  did  not  disclose  this  fact,  nor  did  it 
suggest  inquiry  which  "  which  would  have  led  up  to  "  an  as- 
certainment of  the  fact. 

For  all  legal  purposes  the  full  name  of  the  appellant's 
grantor  was  Henry  Mankedick;  the  middle  initial  was  un- 
important, and  suggested  nothing.  Franklin  v.  Talmadge, 
5  Johns.  84 ;  Roosevelt  v.  Gardinier,  2  Cow.  463 ;  Milk  v. 
CIiristie,  1  Hill,  102 ;  Chute  v.  Emmerich,  79  N.  Y.  342 ; 
Schojield  v.  Jennings,  68  Ind.  232 ;  Morgan  v.  Woods,  33 
Ind.  23 ;  Zellers  v.  State,  7  Ind.  659 ;  Vawter  v.  Gilliland, 
55  Ind.  278  ;  Gardner  v.  State,  4  Ind.  632  ;  Burton  v.  State, 
75  Ind.  477  ;  Allison  v.  Thomas,  72  Cal.  562. 

In  Games  v.  Stiles,  14  Peters,  322,  the  Supreme  Court  of 
the  United  States  said  :  "  The  law  knows  of  but  one  chris- 
tian name,  and  the  omission  or  insertion  of  the  middle  name, 
or  of  the  initial  letter  of  that  name,  is  immaterial ;  and  it  is 
competent  for  the  party  to  show  that  he  is  known  as  well 
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without  as  with  the  middle  name."  State  v.  Smith,  12  Ark. 
622  (56  Am.  Dec.  287)  ;  Edmundson  v.  State,  17  Ala.  179. 

As  a  question  of  law,  the  notice  which  was  carried  to  the 
appellant  was,  that  he  held  title  through  Henry  Mankedick, 
and  that  the  appellee  company  held  a  judgment  against 
William  Mankedick.  But  if  it  had  occurred  to  the  appel- 
lant that  William  Mankedick,  the  judgment  debtor,  and  H. 
W.  Mankedick,  the  remote  grantor,  were  but  two  names  for 
the  same  person,  there  was  nothing  in  the  record  to  suggest 
to  him  where  he  could  acquire  the  information.  There  was 
nothing  to  suggest  to  the  purchaser  that  the  judgment  cred- 
itor had  such  knowledge ;  he  hpd  a  right  to  assume  to  the 
contrary,  as  the  judgment  had  been  taken  against  William 
Mankedick,  for  he  had  a  right  to  assume  that  the  creditor 
had  taken  judgment  against  the  debtor  by  his  baptismal 
name.  But  had  the  appellant  undertaken  to  have  made  in- 
quiry, he  might  or  he  might  not  have  learned  that  the  ap- 
pellee company's  judgment  debtor  was,  in  fact,  his  remote 
grantor.  Had  he  made  diligent  inquiry  and  reached  a 
wrong  conclusion,  the  legal  effect  of  the  record  as  construct- 
ive notice  would  not  have  been  changed  thereby.  If  upon 
inquiry  the  appellant  had  ascertained  that  the  judgment 
debtor  and  his  remote  grantor  were,  in  fact,  but  one  person, 
he  would  then  have  had  actual  notice ;  but  the  question  here  is 
one  of  constructive  notice  under  a  statute.  The  record  must 
conclusively  create  notice  or  there  is  no  constructive  notice. 
If  the  information  which  it  conveys,  or  the  inquiry  which 
it  suggests  will,  if  pursued,  unmistakably  lead  to  a  discovery 
of  the  truth,  then  there  is  constructive  notice  of  the  title  or 
encumbrance,  otherwise  there  is  no  such  notice. 

In  speaking  of  the  American  theory  under  the  recording 
statutes,  in  section  649  of  his  work  on  Equity  Jurispru- 
dence, Mr.  Pomeroy  says :  "  By  this  theory,  the  object  of 
the  legislation  is  that  the  proper  record  of  every  such  in- 
strument should  be  absolute  notice  of  its  contents,  and  of 
all  rights,  titles,  or  interests,  legal  and  equitable,  created  by 
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or  embraced  within  it,  to  every  person  subsequently  dealing 
with  the  subject-matter  whose  duty  or  interest  it  is  to  make 
such  a  search  of  the  records."  See,  also,  section  654,  supra; 
see,  also,  section  655. 

There  may  be  a  species  of  constructive  notice  arising  from 
information  of  some  extraneous  facts  which  may  be  rebutted, 
but  no  such  rule  is  applicable  to  the  question  of  notice  un- 
der the  recording  statutes.  Pomeroy  Eq.  Jur.,  section  607. 
This  must  necessarily  be  so,  for  if  the  fact  of  constructive 
notice  arising  from  a  public  record  might  bet  rebutted  in  one 
case  it  might  in  all,  and  the  result  would  be  that  notice  un- 
der the  registration  and  recording  statutes  would  be  prima 
facie  only. 

The  case  of  Acer  v.  Wescott,  supra,  referred  to  with  ap- 
proval in  McPherson  v.  Rollins,  supra,  involved  the  question 
as  to  whether  a  recital  in  a  deed  that  it  was  made  pursuant  to  a 
certain  contract  of  sale  between  the  grantor  and  grantee  was 
constructive  notice  to  a  mortgagee  of  the  grantee  of  existing 
equities' in  favor  of  the  grantor  arising  out  of  the  contract. 
The  recital  was  as  follows :  "  This  conveyance  is  made  in 
pursuance  of  a  contract  of  sale  of  said  premises,  made  and 
entered  into  by  the  party  of  the  first  part  for  the  conveyance 
thereof  to  one  Ezra  W.  Acer,  of  whom  the  said  party  of  the 
second  part  has  become  the  assignee  or  purchaser,  and  as  such 
entitled  to  a  fulfilment  thereof,  by  virtue  of  this  conveyance; 
said  contract  being  dated  January  29,  1864."  It  was  in- 
sisted that  the  recital  was  constructive  notice  to  the  defend- 
ant of  the  plaintiff's  equities  in  the  property ;  and  having 
this  notice  he  was  bound  to  have  examined  the  contract,  and 
that  he  would  have  found  the  plaintiff's  equities.  The  court 
in  reply  to  this  contention,  said  :  "  In  all  cases,  other  than 
conveyances  or  assignments  by  parties  themselves  compe- 
tent to  assign,  the  purchaser  is  bound  to  see  that  the  con- 
veyances have  been  made  according  to  law,  so  as  to  carry 
the  title.  Not  so  where  the  recital  states  nothing  to  arrest 
the  attention  or  arouse  the  suspicion  of  a  person  of  ordinary 
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care,  as  that  the  conveyance  is  made  pursuant  to  a  contract 
with  the  vendor,  or  with  Mr.  Acer,  the  assignor  of  the  ven- 
dee, who  assigned  the  contract  to  him,  and  he  is  entitled  to 
a  deed  in  fulfilment  thereof.  The  parties  being  all  compe- 
tent to  convey,  no  constructive  notice  of  Acer's  equity  is 
found  there." 

See  Taylor  v.  Harrison,  47  Texas,  454  (26  Am.  Rep. 
304).  In  that  case  it  is  said  :  "  But  purchasers  and  cred- 
itors are  only  charged  by  construction  with  notice  of  the 
facts  actually  exhibited  by  the  record,  and  not  with  such  as 
might  have  been  ascertained  by  such  inquiries  as  an  exam- 
ination of  the  record  might  have  induced  a  prudent  man  to 
make." 

In  Birdsall  v.  Russell,  29  N.  Y.  220  (250),  the  court  said : 
4i  The  rights  of  a  purchaser  are  not  to  be  affected  by  con- 
structive notice,  unless  it  clearly  appear  that  the  inquiry 
suggested  by  the  facts  disclosed  at  the  time  of  the  purchase 
would,  if  fairly  pursued,  result  in  the  discovery  of  the  de- 
fect, existing  but  hidden  at  the  time.  There  must  appear  to 
be  in  the  nature  of  the  case  such  a  connection  between  the 
facts  discovered,  and  the  further  facts  to  be  discovered,  that 
the  former  may  be  said  to  furnish  a  clue — a  reasonable  and 
natural  clue — to  the  latter."  The  doctrine  here  enunciated 
was  approved  in  the  case  of  Jones  v.  McNarrin,  68  Maine, 
334  (28  Am.  Rep.  66). 

The  case  of  Gilchrist  v.  Gough,  63  Ind.  576,  is,  we  think, 
much  against  the  position  taken  by  the  appellees.  The  facts 
in  that  case,  shortly  stated,  were  as  follows :  Gough  and  wife 
executed  a  mortgage  to  the  appellant  to  secure  the  sum  of 
$5,000.  After  its  execution  the  mortgage  was  left  at  the  re- 
corder's office  for  record,  and  on  the  day  named  it  was  duly 
recorded,  except,  because  of  the  oversight  or  mistake  of  the 
recorder  he  wrote  the  words  "five  hundred  dollars,"  instead 
of  the  words  "five  thousand  dollars,"  as  it  should  have  been, 
so  that  the  record  only  showed  a  mortgage  for  five  hundred 
dollars.     In  the  "  Index  of  Mortgages  "   kept  by  the  re- 
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corder,  and  in  a  column  thereof  kept  for  that  purpose,  the 
mortgage  was  entered  as  for  five  thousand  dollars.  After- 
wards Go  ugh  and  wife  executed  a  mortgage  to  Jacob  Huff- 
man for  $3,500,  and  thereafter  a  second  mortgage  to  Huff- 
man.    The  two  mortgages  to  Huffman  were  duly  recorded. 

At  the  time  Huffman  received  his  mortgages  he  had  no 
knowledge  or  notice  of  the  amount  of  the  appellant's  mort- 
gage except  as  disclosed  by  the  record,  as  found  in  the  re- 
corder's office.  It  was  held  in  that  case  that  Huffman  was 
not  bound  by  the  index  kept  by  the  recorder,  though  it 
stated  the  amount  of  the  appellant's  mortgage  correctly,  for 
the  reason  that  the  law  did  not  require  the  amount  of  the 
consideration  to  be  recited  therein,  and  that  Huffman  was 
only  held  to  constructive  notice  of  the  record  of  the  mort- 
gage as  the  recorder  had  made  it. 

He  had  actual  notice  of  the  contents  of  the  index,  and 
when  it  and  the  record  were  considered  together,  necessarily 
a  mistake  in  the  index  or  in  the  record  was  suggested,  as 
well  as  the  source  for  ascertaining  the  correct  information, 
that  is,  the  original  mortgage.  But  the  court  holds  that 
Huffman  had  a  right  to  look  to  the  record ;  that  it  was  con- 
clusive as  constructive  notice. 

As  we  have  already  said,  there  was  nothing  to  suggest  to 
the  appellant  that  H.  W.  Mankedick  and  William  Manke- 
dick  were  two  different  names  for  the  same  person,  and  he 
had  a  right  to  assume  that  the  appellee  company  knew  the 
baptismal  name  of  its  debtor,  and  had  taken  its  judgment 
accordingly.  If  the  lien  had  been  specific  the  description 
of  the  real  estate  might  have  been  sufficient  to  have  called 
the  purchaser's  attention  thereto.  It  was  the  duty  of  the 
said  appellee  to  have  ascertained  the  correct  name  of  its 
debtor  and  to  have  sued  him  in  that  name,  as  it  was  the  duty 
of  Gilchrist  to  see  that  his  mortgage  was  properly  recorded ; 
had  it  done  so  the  questions  here  involved  could  not  have 
arisen.  The  following  cases  fully  support  our  conclusion  : 
State,  ex  rel.,v.  Davis,  96  Ind.  539;  Lowry  v.  Smith,  97  Ind* 
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466 ;  Moore  v.  Davis,  58  Mich.  25 ;  Grundies  v.  Reid,  107 
111.  304 ;  Thomas  v.  Desney,  57  Iowa,  58 ;  Wood  v.  Reynolds, 
7  Watts  &  Serg.  406 ;  Ridgwatfs  Appeal,  15  Pa.  St.  177 ; 
Baylor  v.  Com.  (Pa.),  5  Atl.  Rep.  227 ;  Hutchison's  Appeal, 
92  Pa.  St.  186;  Battenhausen  v.  Bullock,  11  Bradw.  (111.) 
665 ;  Galway  v.  Malchow,  7  Neb.  285 ;  Barnard  v.  Gwnpaw, 
29  Mich.  162 ;  Gale  v.  iforra,  29  N.  J.  Eq.  222 ;  Buchan 
v.  Sumner,  2  Barb.  Ch.  165  (47  Am.  Dec.  305);  Bell  v. 
Davis,  75  Ind.  314 ;  Sheppard  Touchstone,  366n. 

We  have  not  overlooked  the  case  of  Gillespie  v.  Rogers, 
146  Mass.  610.  That  case  is  in  conflict  so  far  as  it  may  not 
seem  to  agree  with  the  conclusion  which  we  have  reached 
with  our  own  cases,  to  wit,  Gilchrist  v.  Gough,  supra,  and 
Lowry  v.  Smith,  supra. 

We  have  not  considered  the  question  of  agency  so  ably 
discussed  by  counsel  for  the  appellees,  as  it  becomes  wholly 
unimportant  in  view  of  the  conclusion  to  which  we  have 
come,  as  it  does  not  appear  that  the  abstractors  had  any 
other  notice  than  such  as  the  record  discloses. 

For  the  reasons  herein  stated,  the  judgment  of  the  supe- 
rior court,  in  general  term,  affirming  its  judgment  at  special 
term,  is  reversed,  with  costs,  and  with  directions  to  remand 
the  cause  to  special  term  for  a  restatement  of  the  conclu- 
sions of  law  in  accordance  with  this  opinion,  and  for  judg- 
ment in  favor  of  the  appellant. 

Elliott,  J.,  did  not  sit  in  this  case. 

filed  Oct.  10, 1890 ;  petition  for  a  rehearing  overruled  Dec  11, 1890. 
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No.  14,506. 

Albrecht  et  al.  v.  The  C.  C.  Foster  Lumber  Com- 
pany. 

Mechanic's  Lieh.— Notice. — Overstatement, cf  Claim. — A  mistake  by  which 
one  seeking  to  enforce  a  mechanic's  lien  overstated  the  claim  in  the  no- 
tice will  not  defeat  the  lien  where  it  does  not  appear  that  the  mistake 
has  operated  to  any  one's  prejudice. 

Same. — Notice. — Failure  to  Stale  that  Claim  is  Due. — The  failure  to  state  in 
the  notice  of  the  intention  to  hold  a  lien  that  the  claim  is  due,  does  not 
impair  the  notice  as  between  the  original  parties. 

Same.— Foreclosure  Suit. — Equitable  Cognizance. — Trial  by  Jury. — A  suit  to 
foreclose  a  mechanic's  lien  is  of  equitable  cognizance,  and  there  is  no 
right  of  trial  by  jury. 

Sams. — Verbal  Notice  of  Intention — A  verbal  notice  to  the  owner  that 
a  material  man  or  mechanic  intends  to  hold  a  lien  upon  the  property 
is  sufficient. 

Same. — Relcom  of  Lien. —  When  Ineffective. — Where  a  material  man  pro* 
posed  in  writing  to  waive  his  lien  if  the  contractor  should  receive  the 
amount  due  him  for  erecting  the  house,  but  the  proposition  was  not  ac- 
cepted nor  the  contractor  paid,  there  was  no  release  of  the  right  to  hold 
the  lien.  A  release  is  not  effective  unless  the  terms  upon  which  it  is 
conditioned  are  complied  with  by  the  party  asserting  a  right  under  it. 

From  the  Marion  Superior  Court. 

J.  N.  Scott,  for  appellants. 

8.  M.  Shepard  and  (7.  MartindcUe,  for  appellee. 

Elliott,  J. — The  appellee's  cause  of  action  is  based  upon 
the  general  theory  that  it  is  entitled  to  enforce  a  lien  against 
the  real  estate  of  the  appellant  described  in  the  complaint, 
and  it  prays  a  decree  of  foreclosure. 

The  point  made  against  the  complaint  that  the  notice 
shows  that  the  appellee  claimed  a  lien  for  a  greater  amount 
than  was  owing  to  it,  is  without  substantial  merit.  A  mis- 
take of  that  character,  which  has  not  operated  to  the  preju- 
dice of  any  one,  will  not  defeat  a  lien.  Kiel  v.  Garll,  51 
Conn.  440 ;  Smith  v.  Norris,  120  Mass.  58 ;  Harrington  v. 
Dollman,  64  Ind.  255. 

The  failure  to  state  in  the  notice  of  the  intention  to  hold 
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a  lien,  that  the  claim  was  due,  did  not  impair  the  notice,  as 
between  the  original  parties.  According  to  the  rule  laid 
down  in  Wade  v.  Reitz,  18  Ind.  307,  and  approved  in 
Schneider  v.  Kolthoff,  59  Ind.  568,  third  persons  may  treat  a 
claim  as  due  where  there  is  no  statement  in  the  notice  that 
credit  has  been  given.  This  is  only  giving  effect  to  the 
natural  presumption,  as  well  as  to  the  legal  inference,  for 
where  property  is  sold  and  delivered  the  courts  assume,  un- 
til the  contrary  appears,  that  the  purchaser  is  to  pay  for  it  at 
once.  As  between  the  original  contracting  parties  there  is 
little  or  no  reason  for  stating  in  the  notice  that  the  claim  is 
due.  The  notice  is  not  required  for  the  purpose  of  inform- 
ing the  immediate  parties  of  the  terms  of  their  contract — 
since  the  presumption  is  that  they  know  what  the  terms  are — 
but  for  the  purpose  of  informing  the  one  party  that  the  other 
intends  to  acquire  a  lien  under  the  statute.  Our  conclusion, 
that  the  lien  in  such  a  case  as  this  is  not,  as  between  material 
men  and  the  owner,  lost  by  a  failure  to  state  whether  credit 
was,  or  was  not,  given,  is  sustained  by  authority.  Hills  v. 
Ohlig,  63  Cal.  104 ;  Doane  v.  Clinton,  2  Utah,  47. 

A  court  of  equity  has  jurisdiction  to  foreclose  liens  by  a 
decree  of  foreclosure.  One  of  the  maxims  of  equity  juris- 
prudence is  that  "  Equity  acts  specifically,"  and  under  this 
maxim  courts  of  chancery  have  assumed  jurisdiction  to  fore- 
close liens  upon  real  property.  Where  a  court  of  chancery 
has  rightful  jurisdiction  for  one  purpose,  it  retains  it  for  all 
legitimate  purposes;  and,  under  this  familiar  rule,  it  will 
renders  money  judgment  where  it  is  an  incident  of  a  decree 
against  specific  property.  Feder  v.  Field,  117  Ind.  386;  Field 
v.  Holzman,  93  Ind.  205 ;    Wood  v.  Ostram,  29  Ind.  177. 

The  common  law  courts  did  not  possess  jurisdiction  to 
render  specific  decrees,  and  could  not,  therefore,  decree  the 
foreclosure  of  liens.  Goble  v.  Gale,  7  Blackf.  218;  Olmsted 
v.  McNall,  7  Blackf.  387 ;  Close  v.  Hunt,  8  Blackf.  254.  The 
doctrine  that  only  courts  of  chancery  can  decree  foreclosures 
of  mechanic's  liens  has  been  given  forcible  application  by 
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this  court.  Ainsworth  v.  Atkinson,  14  Ind.  538 ;  SneR  v.  Mo- 
han, 38  Ind.  494 ;  Richards  v.  Reed,  39  Ind.  330 ;  Doyle  v. 
State,  ex  rel,  61  Ind.  324 ;  Brown  v.  Goble,  97  Ind.  86.  The 
trial  court  did  right  in  denying  a  jury  trial,  for  a  suit  to  fore- 
close a  lien  against  real  property  is  one  of  equity  cognizance, 
and  such  it  was  long  before  our  statute  of  1881  went  into 
force. 

A  verbal  notice  to  the  owner  that  a  material  man  or  me- 
chanic intends  to  hold  a  lien  upon  the  property  is  sufficient. 
Vinton  v.  Builders,  etc.,  Assfn,  109  Ind.  351 ;  Wesley  v.  Sea- 
right,  113  Ind.  316.  The  question  whether  the  evidence  sus- 
tains the  finding  that  notice  of  an  intention  to  hold  a  lien 
was  given  the  property-owner  is  a  close  one,  but  settled  rules 
require  us  to  solve  it  in  favor  of  the  decision  of  the  trial 
court,  for  we  think  that  there  is  evidence  from  which*  it  may 
be  inferred  that  a  verbal  notice  was  given.  Where  there  is 
such  evidence  we  must  sustain  the  finding  of  the  trial  court, 
for  it  is  a  familiar  rule  that  proof  of  circumstances  warrant- 
ing a  given  inference  is  sufficient  in  civil  actions.  Indian- 
apolis, etc.,  R.  R.  Go.  v.  Collingwood,  71  Ind.  476 ;  Louis- 
ville, etc.,  R.  W.  Co.  v.  Balch,  122  Ind.  583. 

The  property-owner  desired  to  obtain  money  from  a  build- 
ing association  to  pay  for  the  house  she  was  building,  and 
her  husband,  who  was  acting  as  her  agent,  in  company  with 
Foree,  the  contractor,  went  to  Foster,  the  appellee's  presi- 
dent, and,  after  some  conversation,  Foster  wrote  and  deliv- 
ered to  them  a  note  addressed  to  the  attorney  of  the  building 
association.  The  material  part  of  the  note  reads  thus  :  "  I 
am  willing  to  hold  Mr.  F.  Foree  personally  for  lumber  sold 
him  for  Dr.  Albrecht's  house  in  Woodruff  Place,  and  release 
my  right  to  take  a  lien ;  provided  he  receives  the  amount 
due  him  for  the  erection  of  said  house."  This  note  was  de- 
livered to  the  attorney  of  the  building  association,  some 
money  was  advanced  to  the  property-owner,  and  part  of  it 
was  paid  to  the  contractor.  In  our  judgment  the  trial  court 
properly  held  that  there  was  no  release  of  the  right  to  hold 
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a  lien.  The  appellee  proposed  to  release  the  lien  upon  the 
terms  stated  in  the  writing,  that  is,  upon  the  condition  that 
the  contractor  should  receive  the  amount  dm  him  for  erecting 
the  house,  and  had  the  terms  proposed  been  assented  to,  and 
the  contract  thus  made  been  performed,  the  release  would 
have  been  effective.  But  the  proposal  was  not  accepted,  nor 
was  there  performance,  for  the  contractor  was  not  paid  for 
erecting  the  house.  A  release  is  not  effective  unless  the 
terms  upon  which  it  is  conditioned  are  complied  with  by  the 
party  asserting  a  right  under  it,  and  in  this  instance  there 
was  no  performance,  nor,  indeed,  was  there  any  valid  accept- 
ance. To  make  a  binding  contract  a  proposal  must  be  as- 
sented to  as  it  is  written;  any  deviation  or*  departure  re- 
lieves the  party  who.  makes  the  proposal. 

The  appellee  did  nothing  that  can  be  regarded  as  creating 
an  estoppel.  There  can  be  no  estoppel  except  where  there 
is  preconceived  fraud,  or,  where  it  would  be  against  good 
conscience  to  permit  a  party  to  gainsay  or  retract  his  acts  or 
representations.  Anderson  v.  Hubble,  93  Ind.  570 ;  Wise- 
hart  v.  Hedriek,  118  Ind.  341,  and  cases  cited.  In  this  in- 
stance the  party  sought  to  be  estopped  was  not  guilty  of  any 
fraudulent  act,  nor  had  that  party  done  anything  that  might 
not  equitably  and  justly  be  withdrawn.  There  was,  indeed, 
no  binding  obligation,  for  the  proposal  was  not  accepted,  nor 
was  there  any  representation  of  an  existing  fact.  The  ut- 
most that  can  be  said  is  that  there  was  a  promise  to  release 
the  right  to  a  lien  provided  the  contractor  was  paid  for  erect- 
ing the  house  of  the  appellant. 

Judgment  affirmed. 

Filed  Dec  16, 1890. 

You  126.— 21 
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No.  14,572. 

Simpson,  Sheriff,  v.  Dufour  et  al. 

Common  Carrier.  —  Writ  of  Attachment. — Levy  of  upon  Goods  in  Transit. 
— Refusal  of  Captain  to  Surrender  Goods. — Answer  Showing  Property  in 
Third  Person. — Sufficiency  of.— In  an  action  against  the  captain  and  mas- 
ter of  a  steamboat  for  wrongfully  and  forcibly  taking  from  the  sheriff 
of  Switzerland  county,  while  said  steamboat  was  lying  at  the  city  of 
Yeyay,  in  said  county,  certain  barrels  of  whisky  in  transit  on  said 
steamboat,  which  the  said  sheriff  had  levied  a  writ  of  attachment  upon, 
and  had  taken  into  his  possession,  an  answer  is  good  which  shows  that 
the  property  sought  to  be  attached  was  not  the  property  of  D.  against 
whom  the  writ  of  attachment  was  issued,  but  was  the  property  of  S.,  and 
not  subject  to  levy  and  attachment  as  the  property  of  D.  The  defend- 
ant was  a  common  carrier,  and  an  insurer  of  the  property  in  contro- 
versy, and  it  was  his  duty  to  hold  it  until  such  time  as  it  reached  its. 
destination,  unless  taken  from  his  possession  lawfully. 

From  the  Switzerland  Circuit  Court. 

C.  &  Tandy  and  L.  0.  Sehroeder,  for  appellant. 
F.  M.  Griffith  and  W.  R.  Johnston,  for  appellees. 

Coffey,  J. — This  case  is  here  for  the  second  time,  and  is 
reported  in  95  Ind.  302.  The  material  facts,  as  disclosed 
by  the  complaint,  are  set  out  in  the  complaint  as  copied  in 
the  above  report,  and  need  not  be  repeated  here.  Upon  a 
return  of  the  cause  to  the  Switzerland  Circuit  Court  a  sub- 
stituted complaint  was  filed,  and  the  appellant,  as  the  then 
sheriff  of  the  county,  was  substituted  for  Anderson,  as 
plaintiff. 

The  appellee  Dufour  filed  an  answer  consisting  of  nine 
paragraphs,  to  all  of  which  the  court  sustained  a  demurrer, 
except  the  first  and  eighth.  The  eighth  paragraph  avers, 
substantially,  that  there  was  in  force  in  the  State  of  Ken- 
tucky a  general  statute,  by  the  terms  of  which  all  persons 
who  were  the  owners  of  warehouses  in  which  were  stored 
whiskey,  tobacco,  etc.,  were  denominated  warehousemen; 
that  such  warehousemen  were  permitted  to  issue  warehouse 
receipts  for  goods  on  hand  and  stored  in  such  warehouses ;  that 
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such  warehouse  receipts  were  negotiable  as  inland  bills  of  ex- 
change ;  that  Darling,  on  the  ,6th  day  of  April,  1878,  was  the 
owner  of  a  warehouse,  in  said  State,  in  which  was  stored  a 
large  quantity  of  whiskey,  and  that  he  was  by  virtue  of  said 
statute  of  Kentucky  a  warehouseman ;  that  on  said  day  the 
said  Darling  executed  a  warehouse  receipt  for  one  hundred  and 
ninety-three  barrels  of  whiskey,  or  cologne  spirits,  describ- 
ing the  barrels  by  their  serial  numbers  and  warehouse  num- 
bers ;  that  the  forty  barrels  sought  to  be  attached  was  a  part 
of  said  one  hundred  and  ninety-three  barrels;  that  said 
warehouse  receipt  was,  on  said  6th  day  of  April,  endorsed 
by  said  Darling  to  one  Whitehead,  and  was  by  said  White- 
head endorsed  to  one  Ferdinand  A.  Schwill,  of  the  city  of 
Cincinnati,  in  the  State  of  Ohio,  to  whom  said  whiskey, 
on  being  shipped,  was  consigned;  that  by  reason  of  said 
Schwill  being  the  owner  and  holder  of  said  warehouse  re- 
ceipt he  thereby  became  the  owner  of  said  whiskey  on  the 
6th  day  of  April,  1878,  four  days  before  the  same  was  ship- 
ped, and  was  entitled  to  hold  the  same;  that  said  warehouse 
receipt  was  issued  and  assigned  to  said  Schwill  by  virtue  of 
a  written  contract  entered  into  by  said  Schwill  and  Darling 
and  said  Whitehead,  in  the  fall  of  1877,  whereby,  in  consid- 
eration that  Schwill  would  advance  a  large  sum  of  money 
with  which  to  repair  said  Darling's  distillery,  and  furnish 
grain  and  material  with  which  to  operate  said  distillery, 
and,  also,  to  purchase  all  revenue  stamps  for  the  whiskey 
produced  at  said  distillery,  the  said  Schwill  was  to  have  the 
entire  product  thereof  until  he  was  fully  repaid  all  money 
so  advanced  and  paid  out  by  him ;  that  at  the  time  said 
warehouse  receipt  was  transferred  to  said  Schwill,  and  at 
the  time  said  forty  barrels  were  sought  to  be  attached,  Dar- 
ling and  said  Whitehead,  under  the  terms  of  said  contract, 
were  indebted  to  said  Schwill  in  a  sum  exceeding  the  value 
of  the  whiskey  covered  by  said  warehouse  receipt ;  that  by 
reason  of  said  statute  of  Kentucky  the  said  Schwill  was  the 
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owner  of  said  whiskey,  and  the  same  was  not  subject  to  levy 
and  attachment  as  the  property  of  said  Darling. 

The  statute  of  the  State  of  Kentucky  is  set  out  in  this 
answer. 

After  issues  formed  the  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  for  the  appellees,  upon  which  the  court  ren- 
dered judgment. 

The  first  assignment  of  error  calls  in  question  the  correct- 
ness of  the  ruling  of  the  circuit  court  in  overruling  the  de- 
murrer to  the  above  answer. 

It  is  contended  by  the  appellant  that  it  is  no  defence  for 
Dufour  to  show  that  the  property  sought  to  be  attached  was 
not  the  property  of  Darling,  against  whom  the  writ  of  at- 
tachment was  issued,  and  that  it  was  the  duty  of  Dufour  to 
have  permitted  the  sheriff  to  seize  the  property  and  leave 
the  court  to  determine  the. question  of  ownership. 

.We  are  not  inclined  to  adopt  this  view.  The  sheriff  had 
no  right  to  seize  the  property  of  Schwill  on  $  writ  of  attach- 
ment against  Darling.  Had  he  done  so  he  would  have  been 
a  trespasser.  It  is  true  that  in  refusing  to  permit  the  levy, 
Dufour  took  the  risk  of  rendering  himself  liable  in  the  event 
it  should  be  established  that  Darling  owned  the  property,  for 
then  the  sheriff  would  have  been  acting  rightfully  under  his 
writ;  but  if  the  property  was,  in  fact,  Sch will's  property,  the 
sheriff  can  not  be  heard  to  complain  that  the  appellee  pre- 
vented him  from  committing  a  trespass. 

The  appellee  was  a  common  carrier,  and  an  insurer  of  the 
property  in  controversy,  and  it  was  his  duty  to  hold  it  until 
such  time  as  it  reached  its  destination  unless  taken  from  his 
possession  lawfully.  Sherlock  v.  Ailing,  44  Ind.  184;  Pitts- 
burgh, etc.,  R.  W.  Go.  v.  Hollowell,  65  Ind.  188 ;  Pennsyl- 
vania Co.  v.  Poor,  103  Ind.  553 ;  MoOuXloch  v.  McDonald , 
91  Ind.  240. 

If  it  was  the  property  of  Schwill  it  could  not  be  lawfully 
taken  from  his  possession  by  virtue  of  a  writ  of  attachment 
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against  Darling.  In  oar  opinion  this  answer  stated  a  good 
defence  to  the  cause  of  action  set  up  in  the  complaint. 

It  is  also  urged  by  the  appellant  that  the  court  erred  in 
overruling  his  motion  for  a  new  trial. 

It  is  claimed  that  the  court  erred  in  its  instructions  to  the 
jury. 

The  instructions  are  quite  voluminous,  and  no  good  pur- 
pose would  be  subserved  by  setting  them  out  here. 

We  have  given  them  a  careful  examination,  and,  when 
taken  as  whole,  we  think  they  state  the  law,  substantially,  as 
applicable  to  the  case  as  made  by  the  evidence. 

With  the  general  verdict  the  jury  returned  answers  to  spe- 
cial interrogatories,  by  which  it  is  made  to  appear  that  the 
facts  are  as  set  out  in  the  eighth  paragraph  of  the  answer. 
The  case  seems  to  have  been  correctly  decided  on  its  merits. 

There  is  no  substantial  error  in  the  record. 

Judgment  affirmed. 

Berkshire,  J.,  took  no  part  in  the  decision  of  this  cause. 
Filed  Bee  16, 1890. 


No.  14,319. 

Taylor,  Administrator,  t>.  Vandegrift,  Administra- 
tor. 

Descents. — Ma-to-sin-ia  Indians, — Lands  of, — How  they  Descend, — Sale  of 
to  Pay  Debts. — The  real  estate  of  a  member  of  the  Ma-to-sin-ia  band  of 
Indians,  who  died  in  1880,  having  received  title  to  his  land  under  the 
act  of  Congress  of  1872,  did  not  descend  to  his  heirs  free  from  the  de- 
mands of  creditors.  Said  land,  on  proper  petition,  might  be  sold  to 
pay  the  claim  of  a  creditor  of  the  decedent,  whose  claim  did  not  belong 
to  the  class  the  payment  of  which  said  act  of  Congress  expressly  pro- 
vided should  never  be  enforced  against  the  land  to  which  the  act  re* 
ferred. 

From  the  Wabash  Circuit  Court. 
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A.  Taylor,  for  appellant. 

C  Cowgill,  H.  B.  Shively  and  C.  E.  Cowgill,  for  appel- 
lee. 

Berkshire,  C.  J. — This  was  a  proceeding  instituted  un- 
der section  2342,  R.  S.  1881,  to  compel  the  appellant  to  file 
his  petition  for  the  sale  of  certain  real  estate  of  which  the  de- 
cedent died  the  fee  simple  owner,  for  the  payment  of  debts. 
The  judgment  of  the  court  being  adverse  to  the  appellant 
he  appeals. 

It  is  not  contended  that  the  decedent  did  not  own  the  real 
estate  at  the  time  of  his  death,  but  the  contention  is,  that 
notwithstanding  such  ownership  the  real  estate  descended  to 
the  heirs  of  the  decedent  independent  of  the  demands  of 
creditors. 

The  decedent  left  no  widow,  him  surviving,  but  left  chil- 
dren, and  the  question  is  whether  the  children  inherited  the 
real  estate  free  from  the  demands  of  creditors  or  subject 
thereto. 

The  decedent  was  an  Indian,  a  member  of  the  Miami  tribe, 
and  so  far  as  we  are  informed  had  at  all  times  resided  in  the 
State  of  Indiana.     He  was  also  a  member  of  the  band  of  • 
Ma-to-sin-ia. 

In  the  year  1838,  a  treaty  was  made  by  the  United  States 
Government  through  its  commissioner,  Abel  C.  Pepper,  and 
the  Miami  tribe  of  Indians.  See  7  U.  S.  Statutes  at  Large, 
p.  569.  In  this  treaty,  from  the  cession  made  to  the  Gov- 
ernment, a  certain  tract  of  land,  now  in  Wabash  and  Grant 
counties,  is  reserved  to  the  said  band  of  Ma-to-sin-ia.  This 
treaty  was  not  ratified  by  the  United  States  Senate,  and  in 
the  year  1840,  a  second  treaty  was  made  which  was  ratified. 
See  7  U.  S.  Statutes  a*t  Large,  p.  582.  In  section  7  of  the 
second  treaty,  it  is  stipulated  that  the  United  States  shall 
convey  by  patent  to  Me-shing-go-me-sia,  son  of  Ma-to-sin-ia, 
the  tract  of  land  reserved  in  the  first  treaty  to  the  said  Ma- 
to-sin-ia  band.     In  the  year  1872,  Congress  enacted  a  statute 
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authorizing  the  partition  of  the  said  real  estate  among  the  sur- 
vivors of  the  said  band,and  the  surviving  descendants  of  mem- 
bers thereof  per  capita.  17  United  States  Statutes  at  Large, 
p.  213.  In  the  act  of  Congress  the  band  is  called  the  Me- 
shing-go-me-sia  band,  but  there  is  no  question  as  to  its  iden- 
tity. The  act  provides  that  the  partition  shall  be  made  un- 
der the  supervision  of  the  secretary  of  the  interior,  and  that 
after  partition  has  been  made  he  shall  issue  to  each  person 
a  patent  conveying  to  him  or  her  the  land  set  apart  to  such 
person  in  fee  simple.  These  provisions  are  followed  with  a 
proviso  that  the  titles  thus  conveyed  shall  be  subject  to  the 
laws  of  descent  of  the  State  of  Indiana,  and  descend  as 
other  lands  in  that  State  descend.  Then  follows  another 
section,  wherein  it  is  provided  that  said  lands  shall  not  in 
any  time  to  come  be  subject  to  any  debt  contracted,  the  con- 
sideration of  which  passed  in  whole  or  in  part  prior  to  the 
date  of  said  partition,  nor  subject  to  levy,  sale,  forfeiture  or 
mortgage,  nor  to  any  lease  for  any  longer  period  of  time 
than  three  years  prior  to  the  1st  day  of  January,  1881,  nor 
be  disposed  of,  contracted,  or  sold  by  the  owners  thereof 
under  said  partition  prior  to  said  last  named  date.  This 
section  contains  a  proviso  that  the  lands  shall  be  subject  to 
taxation  as  other  property  under  the  hiws  of  the  State  of 
Indiana  after  said  1st  day  of  January,  1881. 

The  decedent  died  in  the  year  1880,  and  on  the  31st  day 
of  May  of  that  year  the  appellant  was  appointed  adminis- 
trator of  his  estate. 

On  the  22d  day  of  June,  1881,  the  appellee  having  there- 
tofore filed  his  claim  against  the  said  appellant,  the  same  was 
duly  allowed  on  the  appearance  docket  of  the  Wabash  Cir- 
cuit Court,  that  being  the  court  where  said  estate  was  pend- 
ing for  settlement.  Afterwards,  and  on  the  30th  day  of 
September,  1886  (as  we  understand  the  record),  the  appel- 
lant filed  his  petition  in  this  proceeding. 

Whether,  under  the  conditions  as  disclosed  by  the  history 
of  the  negotiations  between  the  national  Government  and 
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the  band  of  Indians  to  which  the  appellant's  decedent  be- 
longed, the  limitations  set  forth  in  the  act  of  Congress 
amounted  to  conditions  subsequent  as  between  the  Govern- 
ment and  the  deceased,  and  whether  it  was  within  the  power 
of  Congress  to  exempt  the  real  estate  from  State  taxation,  or 
from  the  laws  of  the  State  for  the  enforcement  of  judgments 
by  levy  and  sale  on  execution,  are  questions  that  we  are  not 
called  upon  to  consider. 

The  circumstances  involved  in  the  case  of  Kansas  In- 
dians, 5  Wall.  737,  and  other  cases  cited  by  counsel  for  the 
appellant,  including  our  own  case  of  Me-shing-go-me~sia  v* 
State,  36  Ind.  310,  are  very  different  from  the  facts  of  this 
case.  The  act  of  Congress  of  1872,  as  will  be  remembered 
from  what  we  have  already  stated  as  to  its  provisions,  entirely 
changed  the  status  of  the  persons  to  whom  it  related,  as  well 
as  their  relation  to  the  real  estate  reserved  to  them.  From 
common  occupants  of  the  entire  reservation,  as  a  band  or 
tribe,  and  without  title  from  the  Government,  each  became 
a  fee  simple  owner  in  severalty  of  the  part  assigned  to  him 
or  her.  The  facts  of  this  case  are  much  like  the  facts  in  the 
case  of  Lowry  v.  Weaver,  4  McLean,  82,  wherein  it  was  held 
that  land  granted  to  John  W.  Burnet  by  the  treaty  of  St. 
Mary's  in  1818,  it  being  two  sections  of  land  on  Flint  river, 
near  the  Wabash,  in  Tippecanoe  county,  was  subject  to  tax- 
ation by  the  State,  and  subject  to  the  mode  prescribed  by 
State  laws  for  the  payment  of  debts. 

It  may  be  as  well  to  state  here  as  any  where  that  the  ap- 
pellee's claim  does  not  belong  to  the  class  for  the  payment 
of  which  the  act  of  Congress  expressly  provided  should 
never  be  enforced  against  the  land  to  which  the  act  referred. 
That  the  estate  of  the  decedent  was  subject  to  administra- 
tion under  the  laws  of  the  State  is  not  questioned. 

As  has  already  been  stated,  the  act  of  Congress  providing 
for  the  partition  of  said  real  estate,  and  the  execution  of 
patents  conveying  the  fee,  expressly  provides  that  the  por- 
tion conveyed  to  each  person  shall  descend  according  to  the 
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laws  of  the  State  of  Indiana,  in  the  same  manner  that  other 
lands  descend  under  said  laws.  How  do  other  lands  de- 
scend ?  When  there  are  no  other  heirs  but  children,  in  equal 
proportions.  Section  2467,  K.  S.  1881.  The  real  estate  of 
the  decedent  descended  to  his  children  in  equal  proportions. 
But  it  descended  to  them  subject  to  the  demands  of  creditors. 

Section  2332  provides  that  if  the  personal  estate  of  a  de- 
cedent shall  be  insufficient  for  the  payment  of  the  liabilities 
thereof,  the  real  estate,  if  any,  of  the  decedent,  shall  be  sold 
to  make  assets  for  the  payment  of  such  liabilities. 

Section  2333,  reads  thus :  "  The  real  estate  liable  to  be 
sold  for  the  payment  of  debts,  when  the  personal  estate  shall 
be  insufficient  therefor,  shall  include : 

"  First.  All  the  real  estate  held  or  possessed  by  the  de- 
ceased at  the  time  of  his  death  by  legal  or  equitable  title 
(except  such  as  was  held  upon  a  contract  for  the  purchase  of 
land),  and  all  interest  in  real  estate  which  would  descend  to  his 
heirs.}f     (The  italics  are  our  own). 

"  Second.  All  school  or  other  lands  held  on  a  certificate 
of  purchase  of  the  general  Government  or  the  State  of 
Indiana." 

There  is  a  third  clase,  which  relates  to  land  conveyed  to 
defraud  creditors,  and  is  not  material  to  this  case. 

Sections  2442,  2443,  2444,  2445,  2446,  and  2447,  provide 
for  the  liability  of  heirs  and  devisees,  receiving  personal 
and  real  property  belonging  to  the  estate  of  the  deceased 
debtors,  upon  conditions,  after  final  settlement ;  and  section 
2444  creates  a  first  lien  in  favor  of  the  creditor  on  real  estate 
held  by  the  heir,  or  devisee,  or  a  purchaser  therefrom  with 
notice. 

And  this  court  has  held  frequently,  in  effect,  that  the 
creditor  of  a  deceased  debtor  holds  a  lien  upon  the  real  estate 
of  which  the  debtor  died  the  owner,  even  as  against  an  in- 
nocent purchaser  for  value  from  the  heir  or  devisee.  See 
Kayser  v.  Hodopp,  116  Ind.  428;  Scherer  v.  Tngerman,  110 
Ind.  428;  Miller  v.  Buell,  92  Ind.  482;  Cole  v.  Lafontaine, 


330  SUPREME  COURT  OF  INDIANA, 

^ 

Taylor,  Administrator,  v.  Vandegrift,  Administrator. 

84  Ind.  446;  Baker  v.  Griffitt,  83  Ind.  411;  Moncrief  v. 
Moncrief,  73  Ind.  587. 

It  follows,  therefore,  as  a  logical  conclusion,  that  the  real 
estate  of  the  decedent  descended  to  his  heirs,  subject  to  the 
payment  of  the  claim  of  the  appellee,  by  the  very  terms  of 
the  act  of  Congress. 

But  if  this  were  not  so,  suppose  the  appellant's  intestate 
and  the  appellee's  intestate  had  both  been  living,  on  the  1st 
day  of  January,  1881,  and  for  a  sufficient  length  of  time 
thereafter  to  have  enabled  the  latter  to  have  sued  the  former, 
there  was  nothing  in  the  act  of  Congress  forbidding  him  from 
doing  so  ;  and  had  he  obtained  judgment  nothing  in  said  act 
declaring  that  he  should  not  have  execution  against  his 
debtor's  real  estate* 

The  act  does  not  provide  that  the  real  estate  shall  not  be 
subjected  to  sale  upon  execution,  or  otherwise,  after  Janu- 
ary 1,  1881,  for  debts  contracted  before  that  date,  and  after 
the  real  estate  had  been  partitioned. 

In  fact,  the  inference  that  must  be  drawn  from  the  lan- 
guage of  the  act  of  Congress  is,  that  this  might  be  done,  else 
the  prohibition  would  not  have  been  confined  to  the  debts 
antecedent  to  the  partition.  And  so  it  must  be  as  to  a  sale 
made  by  the  decedent's  administrator. 

Whether  the  present  proceeding  could  have  been  main- 
tained prior  to  the  firs}  day  of  January,  1881,  is  a  question 
not  before  us. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  17, 1890;  petition  fox  a  rehearing  overruled  Dec.  16, 1890. 
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No.  14,646. 

Montgomery  *.  Tbumbo. 

Tax  Sale. — Action  to  Quiet  Title.— Defective  Complaint.  —  Tender. — In  an 
action  to  quiet  title,  brought  against  the  purchaser  of  the  real  estate  at 
a  tax  sale,  who  has  received  a  deed  from  the  auditor  pursuant  to  such 
sale,  and  has  since  paid  the  taxes  on  the  same,  a  paragraph  of  com- 
plaint is  defective  which  does  not  aver  a  tender  of  the  amount  due  for 
purchase-money,  interest,  and  subsequent  taxes,  before  the  bringing  of 
the  suit,  and  does  not  aver  that  the  same  was  paid  into  court  for  the 
benefit  of  the  defendant. 

From  the  Montgomery  Circuit  Court. 

C.  L.  Jewett  and  H.  E.  Jewett,  for  appellant. 

W.  K.  Marshall  and  A.  N.  Munden,  for  appellee. 

Olds,  C.  J. — This  is  an  action  by  the  appellee  against  the 
appellant  to  remove  a  cloud  from  the  title  of  certain  lands 
of  the  appellee  described  in  the  complaint. 

The  complaint  is  in  two  paragraphs.  No  question  is  made 
as  to  the  sufficiency  of  the  first  paragraph. 

The  only  question  presented  by  the  record  is  as  to  the  suf- 
ficiency of  the  second  paragraph  of  the  complaint,  to  which 
appellant  filed  a  demurrer,  and  it  was  overruled,  and  excep- 
tions reserved,  and  the  ruling  assigned  as  error. 

The  second  paragraph  specifically  sets  forth  the  grounds 
upon  which  the  appellee  claims  relief.  It  shows  that  prior 
to  1885  the  appellee  was  the  owner  of  the  real  estate ;  that, 
on  said  day,  the  lands  were  sold  by  the  treasurer  of  Scott 
county  for  delinquent  taxes,  and  bought  in  by  the  defend- 
ant, who  afterwards  received  a  deed  from  the  auditor  pur- 
suant to  such  sale,  and  he  has  since  paid  the  taxes  on  the 
same,  and  avers  facts  showing  that  the  sale  was  irregular  and 
void  in  so  far  as  conveying  title,  though  counsel  for  appellee 
does  not  contend  but  that  it  was  sufficient  to  transfer  the 
lien,  and  he  recognizes  the  validity  of  the  lien,  and  avers  in 
his  complaint  that  he  "  now  offers  to  pay  to  the  defendant,  or 
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to  pay  into  court  for  his  benefit  and  use,  all  the  money  he 
paid  for  said  land  at  said  tax  sale,  and  all  subsequent  taxes 
he  has  paid  thereon,  with  all  the  interest  allowed  by  law  upon 
said  payments  within  such  time  as  the  court  shall  order  and 
require." 

Counsel  for  the  appellant  question  the  validity  of  the  com- 
plaint, on  the  ground  that  "  it  does  not  aver  a  tender  of  the 
amount  due  for  purchase-money,  interest  and  subsequent 
taxes  paid  before  the  bringing  of  the  suit,  nor  does  it  aver 
that  the  same  was  paid  into  court  for  the  benefit  of  the  de- 
fendant." 

It  is  not  shown  but  that  the  appellee  knew  the  amount 
of  the  lien,  and,  indeed,  he  could  have  easily  ascertained 
the  amount  of  it  from  the  records. 

The  question  here  presented  has  been  passed  upon  by  this 
court  in  the  case  of  Morrison  v.  Jacoby,  114  Ind.  84.  The 
only  difference  in  the  two  cases  being  in  the  relief  sought. 
This  case  is  to  remove  the  cloud  from  the  appellee's  title,, 
and  the  case  of  Morrison  v.  Jacoby,  supra,  was  an  action  to 
enjoin  the  issuing  of  the  deed.  The  sales  were  made  under 
like  circumstances. 

In  the  case  of  Morrison  v.  Jacoby,  supra,  the  court  says : 
"  The  amount  due  the  defendants  is  due  unconditionally,  is 
liquidated,  and  is  a  claim  which  equity  and  law  made  it  the 
duty  of  the  plaintiffs  to  pay.  In  such  a  case  money  ought  to 
be  paid  into  court,  so  that  the  defendant  may  take  it  out  if 
he  chooses.  It  is  not  equitable  that  the  plaintiffs,  by  merely 
offering  to  pay  what  they  long  before  should  have  paid, 
should  be  allowed  to  keep  the  money  from  the  defendants 
until  a  final  decree  puts  an  end  to  the  controversy.  Surely, 
the  plaintiff  asking  equity  in  such  a  case  must  do  more  than 
make  a  mere  offer  to  pay  only  in  the  event  that  it  is  so 
ordered,  or  after  the  lien  is  judicially  declared.  It  is  no 
hardship  upon  him  to  pay  the  money  into  court,  while  his 
failure  to  do  so  might  work  injury  to  the  defendant,"  and  in 
this  case  the  court  but  followed  the  holding  in  the  case  of 
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Lancaster  v.  Du  Hadway,  97  Ind.  565,  where  the  question 
is  fully  discussed. 

The  only  difference  between  these  cases  and  the  case  at 
bar  is  that  they  were  brought  to  enjoin  the  execution  of  the 
deed,  while  this  is  brought  after  the  deed  issued  to  remove  a 
cloud  from  the  title.  The  reason  for  requiring  the  tender, 
and  the  bringing  of  the  money  into  court,  is  that  the  law 
has  fixed  the  amount  due  from  the  land-owner,  and  there  is 
no  question  as  to  the  amount  to  be  determined  by  the  court ; 
it  requires  but  a  mere  computation  to  determine  the  amount 
due  the  purchaser,  and  in  such  a  case  before  the  land-owner 
can  come  into  court  and  have  the  purchaser's  evidence  of  his 
claim  set  aside,  it  is  his  duty  to  make  a  tender  of  the  amount 
due,  and  then  bring  the  money  into  court  for  the  purchaser, 
where  he  can  accept  it. 

As  'is  well  said  in  the  case  of  Morrison  v.  Jacoby,  supra, 
"  The  amount  due  the  defendants  is  due  unconditionally,  is 
liquidated,  and  is  a  claim  which  equity  and  law  made  it  the 
duty  of  the  plaintiffs  to  pay.  In  such  a  case  money  ought  to 
be  paid  into  court,  so  that  the  defendant  may  take  it  out  if 
he  chooses." 

The  objection  to  the  second  paragraph  of  the  complaint  is 
well  taken,  and  the  court  erred  in  overruling  the  demurrer 
to  it. 

This  conclusion  is  in  harmony  with  the  decisions  of  this 
court.  City  of  Logansport  v.  McConnell,  121  Ind.  416;  Gity 
of  Logansport  v.  Case,  124  Ind.  254. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  sustain  the  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 

Filed  Dec  16, 1890. 
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No.  14,420. 

The  Fort  Wayne,  Cincinnati  and  Louisville  Rail- 
road Company  v.  Sherry  et  al. 

Railroad. — Right  of  Way. — Deed  for. — Quantity  of  Land  Acquired  by  Grantee- 
— Where  a  deed  conveyed  to  a  railroad  company  "  The  right  of  way  for 
its  railroad,  and  the  right  to  construct  said  railroad  agreeably  to,  and 
in  accordance  with,  the  laws  of  the  State  of  Indiana,  known  and  desig- 
nated as  'An  act  to  provide  for  the  incorporation  of  railroad  companies,* 
approved  May  11th,  1852,  and  all  amendatory  acts  thereto  passed  by 
the  Legislature,  and  to  construct  said  railroad  over  and  through  the 
tract  of  land  held  and  owned  by  the  grantor  in  Fayette  county,  Indi- 
ana, to  wit,  along  the  line  of  said  railroad  as  now  located,"  the  deed  did 
not  necessarily  vest  in  the  grantee  land  six  rods  in  width,  the  statute 
providing  that  a  railroad  company  may  acquire  that  quantity  of  land 
for  its  right  of  way,  but  only  the  quantity  of  land  actually  taken  and 
used  by  the  grantee. 

From  the  Henry  Circuit  Court. 

O.  C.  Florea,  J.  H.  Mellett,  E.  H.  Bundy,  R.  0.  Bell  and 
8.  R.  Morris,  for  appellant. 

R.  Conner ,  H.  L*  Frost,  J.  Brown  and  W.  A*  Brown,  for 
appellees. 

Elliott,  J. — The  appellant  claims  title  to  a  strip  of 
ground,  and  bases  its  claim  upon  a  deed  reciting  that  the 
grantor  conveys  "  to  the  Connersville  and  New  Castle  Junc- 
tion Railroad  Company  the  right  of  way  for  its  railroad,  and 
the  right  to  construct  said  railroad  agreeably  to,  and  in  ac- 
cordance with,  the  laws  of  the  State  of  Indiana,  kno^vn  and 
designated  as  'An  act  to  provide  for  the  incorporation  of  rail- 
road companies/  approved  May  1 1th,  1852,  and  all  amenda- 
tory acts  thereto  passed  by  the  Legislature,  and  to  construct 
said  railroad  over  and  through  the  tract  of  land  held  and 
owned  by  the  grantor  in  Fayette  county,  Indiana,  to  wit : 
along  the  line  of  said  railroad  as  now  located.19 

The  contention  of  the  appellant's  counsel  is,  in  effect,  that 
as  the  statute  provides  that  a  railroad  company  may  acquire 
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land  six  rods  in  width,  the  grantee  did,  by  force  of  the  con- 
veyance, acquire  that  quantity  of  land.  The  appellees'  coun- 
sel insist  that  the  deed  does  not  necessarily  vest  in  the  ap- 
pellant the  quantity  of  land  claimed,  but  that  the  quantity 
actually  taken  and  used  by  the  grantee  determines  its  rights. 

The  law  is  with  the  appellees.  The  deed  does  not  desig- 
nate, nor  profess  to  designate,  the  quantity  of  land  conveyed, 
and  the  quantity  conveyed  can  only  be  ascertained  by  the 
aid  of  extrinsic  evidence.  The  fact  that  the  statute  provides 
that  a  railroad  company  may  acquire  a  right  of  way  six  rods 
in  width,  does  not  definitely  fix  the  rights  of  the  parties. 
A  railroad  company  is  not  bound  to  purchase  a  strip  six 
rods  in  width,  nor  can  it  be  implied  from  such  a  deed  as  the 
one  before  us  that  it  obtains,  by  gift  or  by  purchase,  a  right 
to  that  quantity  of  land.  Certainly,  no  one  would  contend 
that  a  company  could  be  held  liable  for  dangerous  places  in 
land  not  acquired,  although  they  might  be  within  the  limits 
of  a  strip  six  rods  in  width,  for  it  is  clear  that  it  can  only  be 
liable  for  negligence  respecting  land  actually  forming  part  of 
its  right  of  way;  and  yet,  if  in  every  instance  it  acquires  a 
strip  six  rods  in  width  it  will  be  liable,  although,  in  facrt,  its 
right  of  way  may  not  be  more  than  half  the  width  men- 
tioned in  the  statute.  It  is,  however,  unnecessary  to  discuss  at 
length  the  question,  for  our  decisions  authoritatively  settle  it. 
Indianapolis,  etc.,  R.  R.  Co.  v.  Reynolds,  116  Ind.  356 ;  Lake 
Erie,  etc.,  R.W.  Co.  v.  Michener,  117  Ind.  465  (vide  p.  469)  ; 
Cincinnati,  etc.,  R.  W.  Go.  v.  Geisel,  119  Ind.  77;  Indian- 
apolis, etc.,  R.  22.  Co.  v.  Lewis,  119  Ind.  218. 

The  cases  to  which  we  have  referred  determine  all  the 
questions  in  the  record  against  the  appellant. 

Judgment  affirmed. 

Filed  Not.  22, 1890;  petition  for  a  rehearing  overruled  Dec.  16, 1890. 
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No.  14,583. 

Braden  v.  Leibenguth,  Trustee. 

Township  Trustee. — Action  against  a*  School  Trustee. — Assignment  of  Error 
against  as  Trustee  of  Civil  Township. — Effect  of. — Where  the  appellant,  by 
his  complaint  filed  in  the  circuit  court,  complained  of  the  acts  of  the 
appellee  in  the  capacity  of  school  trustee,  and  in  the  assignment  of  er- 
ror, which  is  the  appellant's  complaint  in  the  Supreme  Court,  pro- 
ceeded against  the  appellee  in  his  capacity  as  trustee  of  the  civil  town- 
159   121  ship,  no  question  is  presented  by  the  assignment  of  error.    The  assign- 

ment of  error  must  be  against  the  person  in  whose  favor  the  alleged 
erroneous  ruling  was  made.  The  township  trustee  represents  two  cor- 
porations—the civil  and  the  school  township.  The  two  corporations 
have  as  distinct  and  separate  an  existence  in  law  as  regards  their  rights 
and  liability  to  sue  and  be  sued  as  if  they  were  two  separate  territorial 
subdivisions,  or  two  distinct  persons  or  corporations!  though  they  are 
represented  by  the  same  officer. 

From  the  Clinton  Circuit  Court, 

F.  F.  Moore,  for  appellant, 
J.  V.  Kent,  for  appellee. 

Olds,  J. — This  action  in  the  circuit  court  was  entitled 
William  M.  Braden  against  James  M.  Leibenguth,  but  it  was 
disclosed  by  the  facts  alleged  in  the  complaint  that  it  was  a 
proceeding  to  enjoin  said  Leibenguth  as  school  trustee  of 
Washington  township,  in  Clinton  county,  from  erecting  a 
school-house  upon  ground  condemned  and  paid  for  by  his 
predecessor  in  office,  which  proceedings  to  condemn  the  site 
for  school-house  were  by  said  Braden  appealed  to  this  court 
(Braden  v.  McNutt,  114  Ind.  214),  and  the  judgment  af- 
firmed. 

Leibenguth  became  the  successor  of  McNutt,  and  adopted 
the  site  so  selected  and  condemned  by  McNutt,  trustee,  and 
was  proceeding  to  erect  a  school-house  thereon  when  these 
proceedings  were  commenced  to  enjoin  him. 

We  have  looked  into  the  record,  and  a  proper  conclusion 
seems  to  have  been  reached. 

It  is  urged  by  the  appellee  that  no  question  is  presented 
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by  the  assignment  of  error,  for  the  reason  that  error  is  not 
properly  assigned,  or  assigned  in  the  proper  cause,  that  is  to 
say,  the  judgment  appealed  from  was  rendered  in  the  cause 
of  William  M.  Braden  against  James  M.  Leibenguth,  or  if 
it  can  be  construed  to  be  a  judgment  in  a  case  wherein  Leib- 
enguth was  sued  in  any  official  capacity,  it  was  as  school 
trustee  of  the  school  township,  and  the  cause  is  entitled  in 
this  court  and  error  assigned  as  a  case  against  him  as  trustee 
of  the  civil  township. 

We  have  in  this  State  two  distinct  legal  municipal  town* 
ship  corporations  in  the  same  territorial  subdivision,  repre- 
sented by  one  and  the  same  person. 

The  trustee  represents  the  two  corporations — the  civil  and 
the  school  township— and  it  will  not  do  to  sue  a  trustee  in 
his  capacity  of  school  trustee  of  his  township,  and  appeal  and 
assign  error  against  him  as  trustee  of  the  civil  township,  or 
to  reverse  the  parties.  A  trustee  can  not  bring  suit  in  the 
circuit  court  as  school  trustee,  and  if  judgment  be  rendered 
against  him,  appeal  and  assign  error  in  the  capacity  of  trustee 
of  the  civil  township.  The  two  corporations  have  as  distinct 
and  separate  existence  in  law  as  regards  their  rights  and  lia- 
bility to  sue  and  be  sued  as  if  they  were  two  separate  terri- 
torial subdivisions,  or  two  distinct  persons  or  corporations, 
though  they  are  represented  by  the  same  officer.  The  trustee 
may  be  liable  in  one  capacity  and  not  in  the  other ;  one  cor- 
poration he  represents  may  be  liable  and  not  the  other.  Sec- 
tions 4433,  4438  and  4444,  R.  S.  1881 ;  Carmichael  v.  Law- 
rence, 47  Ind.  554 ;  City  of  Huntington  v.  Day,  55  Ind.  7; 
Jarvis  v.  Shelby  Tp.,  62  Ind.  257 ;  Hannson  Tp.  v.  McGregor, 
67  Ind.  380;  Mcllwain  v.  Adams,  46  Ind.  580;  Hinkle  ¥• 
Shelley,  100  Ind.  88. 

The  assignment  of  error,  like  a  complaint,  must  be  against 
the  proper  party.  One  person  can  not  be  sued  in  the  court 
below  and  on  appeal  assign  error  against  another.  The  as- 
signment of  error  must  be  against  the  person  in  whose  favor 
Vol.  126.— 22 


126    338 
149    374 


338  SUPREME  COURT  OF  INDIANA, 

Dean  v.  Wilkerson. 

the  alleged  erroneous  ruling  was  made.  Orion  v.  lilden, 
110  Ind.  131 ;  Sparklin  v.  Wardens,  etc.,  119  Ind.  535. 

In  entitling  the  cause,  and  in  the  assignment  of  error  in 
this  court,  the  appellee  is,  for  the  first  time,  designated  as 
trustee  of  Washington  township  ;  this  names  him  in  his  ca- 
pacity as  trustee  of  the  civil  township,  and  whether  he  be 
treated  as  a  party  to  the  proceedings  and  judgment  below  as 
an  individual,  or  in  his  capacity  as  trustee  of  the  school 
township,  can  make  no  difference.  The  appellant,  by  his 
complaint  filed  in  the  circuit  court,  complained  of  the  acts 
of  the  appellee,  in  the  capacity  of  school  trustee.  In  the 
assignment  of  error,  which  is  the  appellant's  complaint  in 
this  court,  he  proceeds  against  the  appellee  in  his  capacity  as 
trustee  of  the  civil  township. 

There  is  no  question  presented  by  the  assignment  of  error- 

Judgment  affirmed,  with  costs. 

Filed  Nov.  22, 1890 ;  petition  for  a  rehearing  overruled  March  20, 1891* 


No.  14,486. 

Dean  v.  Wilkerson. 

Evidence. — Action  on  Renewal  Note, — Gift  of  Original  Notes.— Declarations 
off  Payee  of  Note. — Admissibility  of  to  Establuh  Ghft. — Hearsay  Evidence. — 
In  an  action  on  a  promissory  note,  which  was  executed  to  the  plaintiff 
by  the  defendant  in  renewal  of.  two  other  notes  executed  by  the  defend- 
ant to  the  father  of  the  plaintiff,  said  last  mentioned  notes  being  in  the 
psssession  of  the  plaintiff,  but  not  endorsed  to  him,  it  was  competent  for 
the  plaintiff  to  prove  declarations  made  by  the  father  in  his  lifetime  to 
third  persons,  in  the  absence  of  the  defendant,  to  the  effect  that  he  had 
made  a  gift  to  the  plaintiff  of  the  notes  in  consideration  of  which 
the  note  in  suit  was  executed. 

From  the  Jennings  Circuit  Court. 

JT.  G.  Berkshire  and  O.  F.  Lawrence,  for  appellant. 
J.  Overmyer  and  F.  E.  Little,  for  appellee. 
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Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  on  a  promissory  note  executed  by  the  appel- 
lant to  the  appellee.  The  defence  sought  to  be  established 
in  the  circuit  court  was  that  the  note  in  suit  was  executed 
without  any  consideration. 

The  note  was  executed  in  renewal  of  two  other  notes  ex- 
'  ecuted  by  the  appellant  to  Thomas  Wilkerson,  the  father  of 
the  appellee,  found  in  the  possession  of  appellee,  but  not  en- 
dorsed to  him. 

It  was  contended  by  the  appellant  in  the  circuit  court  that 
the  notes,  in  renewal  of  which  the  note  in  suit  was  executed, 
were  the  property  of  Thomas  Wilkerson,  and  for  that  reason 
the  note  in  suit,  having  been  made  payable  to  the  appellee, 
was  without  any  consideration. 

On  the  other  hand  it  was  contended  by  the  appellee  that 
the  two  notes  in  renewal  of  which  the  note  in  suit  was  ex- 
ecuted had  been  given  to  him  by  Thomas  Wilkerson,  the 
father,  in  a  distribution  among  his  children  of  the  notes  held 
by  the  father. 

The  evidence  as  to  whether  the  appellee  was  the  owner  of 
the  two  notes  above  mentioned  was  conflicting.  We  will 
not  undertake  to  weigh  the  evidence.  The  objection,  there- 
fore, that  the  verdict  of  the  jury  is  not  supported  by  the  ev- 
idence can  not  be  sustained. 

It  is,  also,  urged  by  the  appellant  that  the  court  erred  in 
its  instructions  to  the  jury.  The  objections  to  the  instruc- 
tions are  that  they  are  not  applicable  to  the  evidence  in  the 
cause,  and  that  they  assume  the  existence  of  controverted 
facts. 

We  have  carefully  examined  the  instructions,  and  think 
they  are  applicable  to  the  evidence  introduced  on  the  trial 
of  the  cause.  Counsel  are  also  in  error  in  their  contention  that 
the  instructions  assume  the  existence  of  controverted  facts. 

The  instructions  are  hypothetical,  properly  leaving  to  the 
jury  all  questions  of  fact  involved  in  the  cause* 
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Finally,  it  is  contended  by  the  appellant  that  the  court 
erred  in  admitting  the  evidence  of  Alonzo  O.  Smith,  La- 
fayette Wilkerson  and  Charles  D.  Butler. 

The  evidence  of  these  witnesses  consisted  of  declarations 
made  by  Thomas  Wilkerson,  father  of  the  appellee,  who  de- 
parted this  life  before  the  trial  of  the  cause,  to  the  effect  that 
he  had  made  a  gift  to  the  appellee  of  the  notes,  in  consider- 
ation of  which  the  note  in  suit  was  executed. 

These  declarations  were  made  in  the  absence  of  the  ap- 
pellant, and  as  Thomas  Wilkerson  was  not  a  party  to  the  suit 
it  is  contended  that  his  declarations  constituted  hearsay  ev- 
idence, and  that  they  were  not,  for  that  reason,  admissible. 

It  is  to  be  observed  that  Thomas  Wilkerson  was  dead  and 
could  not  be  produced  in  court  as  a  witness  on  behalf  of  the 
appellee.  The  declarations  introduced  in  evidence  were 
against  the  interests  of  Thomas  Wilkerson,  and  related  to  a 
fact  about  which  he  possessed  competent  knowledge.  This 
constitutes  one  of  the  exceptions  to  the  general  rule  upon 
the  subject  of  hearsay  evidence.  1  Greenleaf  Ev.,  section 
147 ;  Royse  v.  Learning,  72  Ind.  182. 

Mr.  Greenleaf,  vol.  1,  section  148,  in  discussing  the  ad- 
missibility of  this  class  of  evidence,  says :  "  £he  ground 
upon  which  this  evidence  is  received,  is  the  extreme  improb- 
ability of  its  falsehood.  The  regard  which  men  usually  pay 
to  their  own  interests  is  deemed  a  sufficient  securitv,  both 
that  the  declarations  were  not  made  under  any  mistake  of 
fact,  or  want  of  information  on  the  part  of  the  declarant,  if 
he  had  the  requisite  means  of  knowledge,  and  that  the  mat* 
ter  declared  is  true." 

We  can  not  presume  that  Thomas  Wilkerson  did  not  pos- 
sess knowledge  as  to  whether  he  made  a  gift  to  his  son  James 
of  the  notes,  constituting  the  consideration  of  the  note  in 
suit ;  nor  can  we  presume  he  would  declare  he  had  parted 
with  his  title  unless  such  declaration  was  true.  In  our 
opinion  the  court  did  not  err  in  admitting  this  evidence. 


NOVEMBER  TERM,  1890.  341 

McFadden  et  al.  v.  Ross  et  al. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 
»      Judgment  affirmed. 

Berkshire,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Dec.  17, 1890. 


126    341 
138    478 

No.  14,472.  186  841 

184    eg 

McFadden  et  al.  v.  Ross  et  al.  wOii 

151    4*1 


Peaudttlent  Conveyance.— Chattel  Mortgage..— Retention  of  Pbsse$sion  by  IS  ^ 

Mortgagor. — Mortgage  not  Fraudulent. — Action  upon  Replevin  Bond  by  Sub' 
sequent  Lien-Holder. — The  court  found  in  its  special  verdict  that  G.  N., 
who  was  indebted  for  goods  purchased,  executed  a  note  payable  in  three 
years,  secured  by  mortgage  on  such  goods  and  others  to  his  father,  J.  N., 
for  money  previously  borrowed.  The  father,  who  resided  in  another 
State,  and  was  not  demanding  payment  of  the  debt,  when  informed  of 
the  transaction  for  the  first  time,  it  having  been  conducted  by  an  agent, 
accepted  the  note  and  mortgage,  and  the  mortgage  was  recorded.  At  the 
time  the  mortgage  was  executed  the  son  had  no  property  subject  to  ex- 
ecution other  than  that  mortgaged,  and  was  indebted  to  the  sellers  of  the 
goods  for  the  larger  part  of  it.  By  the  terms  of  the  mortgage  the  son 
was  to  retain  possession  until  the  note  became  due,  and  was  not  to  re- 
move, sell,  assign  or  lease  the  property  without  the  father's  consent.  The 
eon,  while  in  possession,  sold  a  portion  of  the  property,  closed  out'his 
business,  but  applied  no  part  of  the  proceeds  on  the  mortgage  debt.  (It 
was  not  found  that  the  father  or  the  agent  had  knowledge  of  the  sale,  or 
consented  to  it).  The  son  intended  to  use  the  debt  to  cover  up  his  stock 
in  order  to  delay  his  creditors.  The  father  accepted  the  mortgage,  ex- 
tended the  time  of  payment,  required  no  accounting,  and  permitted  the 
son  to  retain  possession  of  the  goods  without  supervision.  The  seller 
of  the  goods  had  the  property  sold  on  execution,  and  purchased  it  at 
such  sale,  and  the  administrator  of  the  mortgagee  secured  the  property 
by  a  replevin  suit,  and  afterwards  dismissed  the  action. 

Held,  that  the  mortgage  was  not  fraudulent,  and  constituted  a  valid  lien, 
and  that  the  seller  was  not  entitled  to  maintain  an  action  upon  the  re- 
plevin bond  for  the  value  of  the  property. 

Same. — Debtor  and  Creditor. — Extension  of  Time. — Fraud* — The  debtor  may 
prefer  his  creditor  by  a  mortgage  on  the  stock  of  goods,  and  the  fact 
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that  there  is  an  extension  of  time  given,  and  that  the  mortgage  pro- 
vides for  the  retention  of  the  property  by  the  mortgagor,  does  not  of 
itself  constitute  an  element  or  inference  of  fraud. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden,  B.  F.  Love,  H.  G.  Morrison  and  E.  P.  Fer- 
ris, for  appellants. 

K  M.  Hord,  K  K.  Adams,  B.  F.  Davis  and  W.  H.  Martz, 
for  appellees. 

Olds,  C.  J. — This  is  an  action  by  the  appellees  against 
the  appellants  upon  a  replevin  bond.  Trial  by  the  court, 
without  the  intervention  of  a  jury,  and,  on  proper  request, 
the  court  found  the  facts  and  stated  its  conclusions  of  law 
thereon.  Exceptions  by  the  appellants  to  the  conclusions 
of  law.  Appellants  also  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  exceptions  reserved. 

Errors  are  assigned,  that  the  court  erred  in  its  conclusions 
of  law,  and  in  overruling  appellants'  motion  for  a  new  trial. 
The  court  found  the  facts  to  be  :  That  on  the  26th  day  of 
March,  1879,  the  defendant  McFadden,  as  administrator  of 
the  estate  of  Joseph  Nichols,  deceased,  brought  an  action  in 
replevin  against  the  appellees  for  the  recovery  of  certain 
goods  therein  specified,  and  executed  the  bond  in  suit  as  a 
bond  in  that  case ;  that  on  the  3d  day  of  March,  1882,  this 
suit  was  instituted  on  said  bond,  the  said  replevin  suit  hav- 
ing been  dismissed  by  the  appellant,  the  plaintiff  therein,  on 
the  15th  day  of  January,  1881,  and  judgment  was  rendered 
by  the  court  that  the  value  of  the  goods,  being  the  same  goods 
mentioned  in  the  complaint  in  this  action,  was  $401.90. 

That  on  the  9th  day  of  January,  1879,  George  D.  Nichols 
executed  his  note  for  money  borrowed  before  that  time,  and 
not  for  money  loaned  at  the  time  to  Joseph  Nichols,  for  the 
sum  of  $550,  payable  three  years  after  date,  without  relief 
from  valuation  or  appraisement  laws,  and  to  secure  said  note 
executed  a  mortgage  on  a  retail  stock  of  liquors,  saloon  fix- 
tures, and  other  property  as  described  in  the  mortgage  in  ev- 
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idenoe  in  this  case.  The  property  mentioned  in  the  com- 
plaint being  a  part  thereof,  and  left  said  note  and  mortgage 
with  the  appellant  James  B.  McFadden,  who  had  drawn  up 
the  same  and  directed  the  said  McFadden  to  notify  the  said 
Joseph  Nichols  of  the  transaction ;  that  said  Joseph  Nichols 
lived  in  Providence,  R.  I.,  and  had  no  knowledge  of  such 
transaction  until  informed  by  said  McFadden,  when  he  ac- 
cepted said  note  and  mortgage,  and  directed  said  McFadden  to 
have  the  mortgage  recorded,  which  was  accordingly  done,  and 
said  mortgage  recorded  on  the  17th  day  of  January,  1879; 
the  said  McFadden  was  the  agent  of  said  Joseph  Nichols 
until  the  death  of  Joseph,  in  protecting  him  in  his  interest 
in  securing  the  debt,  and  he  was  the  only  person  present  to 
look  after  his  interest  in  this  behalf;  that  McFadden  knew 
that  George  D.  Nichols,  the  mortgagor,  was  in  possession  of 
said  goods  in  the  house  where  said  George  D.  was  retailing  liq- 
uors, but  never  made  any  examination  to  ascertain  whether 
the  mortgaged  goods  were  being  disposed  of  or  not;  that 
George  D.,  while  in  such  possession,  did  sell  some  of  the  liq- 
uors, and  other  property  mentioned  in  the  mortgage,  and 
closed  out  his  business,  but  never  applied  any  part  of  the  pro- 
ceeds thereof  on  the  mortgage  debt ;  that  the  said  McFadden's 
office  was  near  to  the  place  of  business  of  the  said  George  D.; 
that  a  part  of  the  goods  mortgaged  had  been  purchased  by  said 
George  D.  of  the  appellees  shortly  before  the  making  of  said 
mortgage  and  had  not  been  paid  for,  but  the  price  of  said  goods 
was  the  debt  upon  which  appellees  recovered  their  judgment 
and  sold  said  goods ;  that  said  George  D.  Nichols  had  no 
other  property  subject  to  execution,  except  that  mentioned 
in  the  mortgage,  at  the  time  he  executed  the  same,  and  was 
indebted  to  the  appellees  and  others  for  the  larger  part 
of  said  property;  that  by  the  terms  of  said  mortgage  it  was 
stipulated  that  George  D.  Nichols  should  retain  possession 
of  said  goods  so  mortgaged  until  the  note  became  due,  and 
if  the  note  was  not  paid  promptly  at  maturity,  then  said  Joseph 
/  Nichols  was  to  have  the  right  to  take  and  keep  possession  of 
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said  property  wherever  it  might  be  found,  without  any  pro- 
cess of  law,  and  the  same  should  become  the  absolute  prop* 
erty  of  the  said  Joseph  Nichols ;  and  George  D.  Nichols  ex- 
pressly agreed  not  to  remove  the  said  property  from  the 
place  where  it  then  was  without  the  consent  of  the  said 
Joseph,  nor  to  sell,  assign  or  lease  the  same  without  his  con- 
sent ;  to  use  the  property  well,  and  in  case  of  default  in  any 
of  the  conditions,  or  should  the  property  be  levied  upon  by 
execution  from  any  court,  or  come  into  the  hands  of  any  ad- 
ministrator, etc.,  to  be  sold,  then  the  mortgagee  was  to  have 
the  right  to  take  immediate  and  unconditional  possession  of 
the  same  for  his  own  use  forever;  that,  on  the  11th  day  of 
February,  1879,  the  appellees  recovered  a  judgment  against 

George  D.  Nichols  for  the  sum  of  $ and  costs  ;  that 

execution  on  said  judgment  was  issued  and  levied  upon  the 
goods  mentioned  in  the  complaint  herein  (setting  out  an  in- 
ventory of  it),  amounting  to  $401.90,  and  possession  thereof 
taken  by  the  constable,  and  the  property  was  sold  by  said 
constable  and  purchased  by  the  appellees ;  that  the  replevin 
suit  in  which  the  bond  sued  on  was  executed  was  begun  on 
the  26th  day  of  March,  1879,  and  the  goods  taken  posses- 
sion of  by  McFadden  as  administrator  of  the  estate  of  Joseph 
Nichols,  and  afterwards,  on  the  15th  day  of  January,  1881,. 
said  suit  was  dismissed  and  the  property  retained  by  said  ad- 
ministrator, which  property  was  of  the  value  of  $401.90  ; 
that  the  note  and  mortgage  were  executed  for  a  debt  that 
said  Joseph  Nichols  was  not  demanding  of  his  son,  the  mort- 
gagor, at  the  time,  and  said  George  D.  Nichols  intended  to 
use  the  debt  to  so  cover  up  his  stock  and  business  that  his 
creditors  would  be  delayed  and  hindered  in  the  collection  of 
their  debts,  and  that  Joseph  Nichols  accepted  the  mortgage 
as  written,  and  permitted  the  goods  to  remain  in  the  posses- 
sion of  his  son,  and  extended  the  time  of  payment  of  his 
debt  for  three  years,  and  required  no  accounting,  and  per- 
mitted his  son  to  retain  possession  of  the  goods  without 
supervision ;  that  at  the  time  of  the  execution  of  said  mort- 
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gage  the  mortgagor  resided  in  Shelbyville,  Shelby  county, 
Indiana,  and  the  goods  were  in  his  business  house  in  said  city 
of  Shelbyville,  and  the  mortgage  was  duly  recorded  in  the 
recorder's  office  of  said  Shelby  county. 

Upon  these  facts  the  court  stated  its  conclusions  of  law  as 
follows : 

"  Said  mortgage  is  fraudulent  and  void  as  to  creditors,  and 
is  no  defence  to  this  suit ;  that  said  plaintiffs  are  entitled  to 
judgment  against  the  defendants  on  the  undertaking  sued  on 
in  the  sum  of  $401.90,  the  value  of  the  goods  taken  under 
the  replevib  proceedings,  with  interest  from  the  15th  day  of 
January,  1881,  amounting  in  the  aggregate  to  the  sum  of 
$556.56." 

The  fact  that  the  goods  mortgaged,  or  a  portion  of  them, 
had  been  purchased  of  the  appellees  within  a  short  time  prior 
to  the  execution  of  the  mortgage  gives  to  the  appellees  no 
additional  rights  in  this  case  other  than  they  woruld  have  as 
creditors  of  the  mortgagor.  They  are  not  claiming  the  goods 
by  reason  of  a  failure  of  the  purchaser  to  pay  for  them  in 
accordance  with  his  contract  or  by  reason  of  their  purchase 
by  him  with  a  fraudulent  intent.  After  the  execution  of  the 
mortgage  the  appellees  affirmed  the  sale,  took  judgment  on 
their  account  for  the  goods,  had  an  execution  issued,  and 
levied  upon  and  sold  the  goods,  and  became  the  purchasers 
at  the  sale  on  execution,  and  the  claim  or  right  they  assert 
to  the  goods  in  this  action  is  by  virtue  of  their  purchase  at 
the  sale  of  them  on  their  execution.  O'Donald  v.  Constant, 
82  Ind.  212. 

The  facts  found  show  that  the  note  and  mortgage  executed 
to  Joseph  Nichols  were  given  for  a  valuable  consideration, 
the  consideration  being  money  loaned  by  the  mortgagee  to 
the  mortgagor.  There  are  no  facts  found  which  tend  to  show 
that  Joseph  Nichols  had  any  knowledge  of  a  fraudulent  in- 
tent on  the  part  of  George  D.  Nichols  to  hinder  or  delay  his 
creditors,  or  that  he  had  no  other  property  subject  to  ex- 
ecution. 
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The  son  bad  a  right  to  prefer  his  father  and  secure  the 
debt  due  him.  Whether  his  father  was  at  that  time  demand- 
ing payment  of  it  or  not  would  make  no  difference.  The 
son  was  owing  him  a  bona  fide  debt,  and  he  executed  a  note 
for  the  amount^  and  a  mortgage  on  his  goods  securing  it,  and 
his  father,  when  notified  of  their  execution,  accepted  them 
and  had  the  mortgage  recorded. 

There  are  no  facts  found  which  tend  to  show  that  Joseph 
Nichols  did  not  at  all  times  act  in  the  best  of  faith  and  with 
an  honest  purpose.  The  fact  that  there  was  an  extension  of 
time  given,  and  that  the  mortgage  provided  for  the  retention 
of  the  property  by  the  mortgagor  in  and  of  themselves,  con- 
stituted no  element,  or  even  inference,  of  fraud.  Such  a 
mortgage  has  been  held  by  this  court  to  be  valid,  and  that 
"  a  fraudulent  intent  can  not  be  judicially  inferred  from  the 
fact  that  the  mortgagor,  by  the  terms  of  the  mortgage,  may 
remain  in  possession  with  leave  to  sell  the  property,  even 
though  he  be  not,  by  stipulation  in  the  mortgage,  required 
to  account  for  the  proceeds  of  such  sales."  Fisher  v.  Syfer*, 
109  Ind.  514. 

It  is  suggested  by  counsel  for  appellees  that  a  mortgage  Ex- 
ecuted to  secure  a  pre-existing  debt  does  not  make  the  mort- 
gagee a  bona  fide  holder  as  against,  and  so  as  to  cut  off,  prior 
equities,  and  authorities  are  cited  in  support  of  this  conten- 
tion. 

There  is  no  question  of  prior  equities  or  innocent  pur- 
chasers involved  in  the  case. 

George  D.  Nichols  was  indebted  to  the  appellees  and  his 
father,  Joseph  Nichols ;  he  executed  a  mortgage  on  his  prop- 
erty to  Joseph  Nichols,  and  afterwards  the  appellees  sued 
George  D.Nichols  and  obtained  a  judgment,  and  had  execu- 
tion, and  sold  the  property  mortgaged,  and  became  the  pur- 
chasers. The  appellees  were  subsequent  lien-holders,  and 
sold  and  purchased  the  property  subject  to  the  mortgage  of 
Joseph  Nichols. 

To  render  the  mortgage  fraudulent  and  void  it  was  neces- 
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sary  to  show  fraud,  or  knowledge  of  the  fraud,  on  the  part 
of  the  mortgagee.  Willis  v.  Thompson,  93  Ind.  62 ;  First 
Nat'l  Bank  v.  Carter,  89  Ind.  317. 

There  is  no  fact  found  showing  that  he  had  any  such 
knowledge,  or  that  he  did  not  act  in  the  utmost  good  faith. 
The  facts  found  showing  that  McFadden  was  the  agent  of 
Joseph  Nichols,  and  had  his  office  near  to  the  place  of  busi- 
ness of  George  D.  Nichols,  and  that  no  accounting  was  in- 
quired, do  not  establish  any  fraud  on  the  part  of  the  mort- 
gagee. The  note  and  mortgage  were  executed  on  the  9th  of 
January,  1 879,  and  Joseph  Nichols  died,  and  McFadden  was 
appointed  administrator,  and  brought  a  replevin  suit  for  the 
goods  on  the  26th  day  of  March,  1879,  less  than  three  months 
from  the  date  of  the  execution  of  the  mortgage,  and  it  is  not 
found  that  either  Joseph  Nichols  er  McFadden  had  any 
knowledge  of  a  sale  of  any  portion  of  the  mortgaged  goods, 
or  that  they,  or  either  of  them,  ever  consented  to  any  such 
sale. 

Under  the  facts  found  by  the  court  the  mortgage  in  favor 
of  the  estate  of  Joseph  Nichols  was  a  valid  lien  upon  the 
property,  and.  the  appellees  were  not  entitled  to  judgment 
against  the  appellants  for  its  value. 

The  court  erred  in  its  conclusions  of  law,  and  for  such 
error  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  with  instructions  to  the 
court  below  to  sustain  the  motion  for  a  new  trial. 

Filed  Dec.  17, 1890. 
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No.  13,247. 

The  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railway  Company  0.  Closser  et  al. 

Common  Carrier. — Rebate  to  Shipper. — Contract  Providing  for. — Validity 
of. — A  contract  entered  into  between  a  railroad  company  and  a  firm 
engaged  in  the  grain  basin  ess,  whereby  the  railroad  company  agreed  to 
transport  grain  for  said  firm  between  certain  points  at  a  certain  price 
per  hundred  weight,  the  said  firm  stipulating,  however,  to  pay  a  greater 
price  per  hundred  weight,  it  being  agreed  that  said  firm  should  be  en- 
titled to  a  certain  rebate  per  hundred  weight,  to  be  repaid  promptly  to 
said  firm  alter  such  shipment,  is  valid.  Such  a  contract  is,  in  contempla- 
tion of  law,  nothing  more  than  an  agreement  to  carry  the  grain  at  the 
compensation  ultimately  agreed  upon,  inasmuch  as  the  provision  bind- 
ing the  carrier  to  pay  back  part  of  the  nominal  compensation,  simply 
fixes  the  amount  of  actual  compensation,  although  provision  is  made 
for  a  peculiar  mode  of  payment. 

Same. — Rebate  to  Shipper. —  When  Contract  Providing  for  is  Illegal. — A  con- 
tract giving  a  special  rate  to  a  shipper,  and  providing  for  a  drawback, 
is  not  in  itself  illegal  and  void.  To  have  that  effect  other  elements 
must  enter  into  the  contract;  but  when  such  elements  are  present  in 
such  form,  as  to  make  the  discrimination  unjust  or  oppressive,  the  con- 
tract will  be  illegal. 

Same. — Freight  Rates. — Maintenance  of  by  "Pool." — Illegality  of. — A  con- 
tract entered  into  between  competing  common  carriers  for  the  estab- 
lishment and  maintenance  of  freight  rates,  forming  what  is  known  as  a 
"pool,"  being  a  combination  for  no  other  purpose  than  that  of  stifling 
competition,  and  providing  means  to  accomplish  that  purpose,  is  ille- 
gal. Such  a  combination  being  void,  any  one  of  the  associated  carriers 
has  a  right  to  provide  by  special  contract  for  a  special  rate  to  a  ship- 
per, and  such  contract  will  be  upheld  when  no  element  of  partiality, 
oppression,  or  improper  favoritism  entered  into  the  contract. 

Same. — Rebate. — Special  Contract  with  Shipper. — Duty  of  Carrier  as  to. — Right 
of  Shipper  to  Recover. — If  a  common  carrier  makes  a  special  contract  to 
repay  part  of  the  sum  received  from  the  shipper,  he  must  perform  his 
part  of  the  contract,  unless  he  overthrows  the  presumption  of  fairness 
and  right  by  countervailing  facts.  It  is  not  necessary  for  the  shipper 
to  prove  that  the  rate  charged  and  paid  by  him,  under  his  contract,  was 
excessive  or  unjust.  His  right  to  recover  rests  upon  the  contract  pro- 
viding for  a  drawback. 

Same. — Quantity  of  Grain  to  be  Shipped. — Silence  of  Contract  as  to. — Contract 
not  Invalid. — Revocation  of  Contract.— A  contract  binding  a  carrier  to 
transport  as  many  car  loads  of  grain  as  the  shipper  may  desire  trans* 
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ported,  is  not  ineffective,  for  the  reason  that  the  shipper  is  under 
no  obligation  to  ship  any  definite  or  designated  quantity  of  grain. 
Possibly  such  a  contract  may  be  revoked,  but  if  acts  are  done  in 
performance  it  is,  at  all  events,  valid  as  to  those  acts,  for  until  there  is 
an  effective  revocation  the  contract  remains  in  force.  A  proposal,  al- 
though revocable  in  its  nature,  becomes  effective  if  accepted  and  acted 
upon  before  annulled  by  revocation. 

Same. — Principal  and  Agent — Evidence. — Where  the  evidence  shows  that 
the  carrier  forbade  the  allowance  of  drawbacks  on  grain  shipped  by  the 
plaintiffs  to  O.  &  F.,  and  there  is  evidence  tending  to  show  that  there- 
after a  person  representing  the  company,  and  one,  too,  who  had  acted 
for  the  carrier  in  making  former  contracts  with  the  plaintiffs,  entered 
into  a  contract  as  to  rebates  with  the  plaintiffs  subsequent  to  said  no- 
tice of  interdiction  on  the  part  of  the  carrier,  treating  the  notice  re- 
ferred to  as  ineffective  and  inducing  the  plaintiffs  to  believe  that  it  had 
no  force,  a  verdict  allowing  the  plaintiffs  a  rebate  on  grain  shipped  by 
them  to  said  G.  &  F.  subsequent  to  said  order  of  interdiction,  will  not 
be  disturbed. 

Same. — Testimony  of  Agent. — Admissibility  of. — Where  the  evidence  shows 
that  S.  was  more  than  a  special  agent  of  the  carrier,  and  that  his  au- 
thority respecting  contracts  for  freight  was  of  wide  scope,  and  that  the 
claim  of  the  plaintiffs  for  the  drawback  or  rebate  was  presented  to  S.  as 
the  representative  of  the  carrier  at  Indianapolis,  and  that  communica- 
tions concerning  the  claim  were  made  to  him,  and  that  he  conducted 
the  general  negotiation  by  correspondence  with  his  principals,  and  by 
interviews  with  the  plaintiffs,  it  was  competent  for  C,  one  of  the  plain- 
tiffs, to  detail  statements  made  to  him  by  S.  in  reference  to  said  matter. 

Same. — Agent.— Authority. — Scope  of. — Declarations  of  Agent  as  to  Fast  Trans- 
action.— Where  authority  is  delegated  to  an  agent  to  transact  business, 
and  that  business  requires  continuous  negotiations,  or  is  a  business 
not  fully  ended  by  a  single  act,  but  requires  a  series  of  acts  to  com- 
plete it  according  to  the  intention  of  the  parties  and  commercial  usages, 
the  authority  of  the  agent  does  not  expire  with  the  performance  of  one 
act,  although  that  act  may  be  of  prime  importance.  The  same  rule 
prevails  where  the  agent  is  authorized  to  conduct  a  single  transaction, 
for  as  to  that  transaction,  he  is  a  general  agent  invested  with  full  au- 
thority to  perform  all  acts  necessary  to  fully  consummate  the  transac- 
tion. This  rule,  however,  does  not  permit  the  declaration  of  an  agent 
narrating  a  past  transaction  to  be  given  in  evidence. 
Evidence. — Testimony. —  What  Necessary  to  Entitle  it  to  Admission. — It  is 
sufficient  to  entitle  testimony  to  admission  that  there  is  some  evidence, 
direct  or  circumstantial,  tending  to  make  it  competent.  It  is  not  nec- 
essary that  the  connecting  evidence  should  distinctly  establish  the  facts 
which  give  the  character  of  competency  to  the  testimony. 
Pbactige. — Production  of  Books  and  Papers. — Order  for.— Party  Complaining 
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of  Order. — Remedy  of. — Where  a  motion  is  sustained  requiring  a  party 
to  produce  certain  books  and  papers,  the  party  is  not  bound  to  disre- 
gard the  order  of  the  trial  court,  suffer  for  the  disobedience  and  then 
seek  redress  by  appeal.  Having  objected  in  due  season,  in  proper  mode, 
and  having  appropriately  saved  an  exception,  all  was  done  that  could  be 
legally  required  to  be  done  in  order  to  present  the  question  on  appeal. 

Same. — Production  of  Booh  and  Papers. —  Use  of  Directed  by  Court — Pre- 
sumption on  Appeal. — If  instruments  of  evidence  are  used  in  the  mode 
required  by  law,  it  can  not  be  said  that  there  was  prejudicial  error,  al- 
though the  notice  for  their  production  may  have  been  defective,  or  the 
order  upon  it  too  broad.  Where,  after  a  general  order  for  the  produc- 
tion of  books  and  papers,  the  court  directed  what  use  should  be  made 
of  the  same,  and  there  is  nothing  to  show  that  the  direction  was  not  an 
appropriate  one,  or  that  it  was  not  fully  obeyed,  it  must  be  presumed 
on  appeal  that  there  was  no  irregularity  or  error  in  the  ultimate  action 
of  the  trial  court. 

Special  Finding. — Must  be  Considered  as  a  Whole. — A  special  finding  like 
a  special  verdict,  or  a  series  of  instructions,  must  be  considered  as  a 
whole,  and  it  can  not  be  dissected  into  fragmentary  parts  and  success- 
fully assailed  in  detail.  One  part  may  be  considered  in  connection 
with  other  connected  parts,  or  parts  referring  to  the  same  transaction, 
and  if  taken  as  a  whole  the  finding  legitimately  supports  the  judgment 
it  will  be  upheld. 

Same. — Sufficiency  of. — It  is  sufficient  if  in  a  special  finding  the  substance 
of  the  issue  is  established,  and  a  finding  containing  more  facts  than 
the  plaintiff  is  required  to  prove  is  not  ill  provided  the  facts  are  con- 
nected with  the  main  issue,  support  it,  and  do  not  establish  a  distinct 
and  independent  cause  of  action. 

From  the  Marion  Superior  Court. 

IT.  H.  Poppleton,  A.  0.  Harris  and  W.  H.  Calkins,  for 
appellant. 

B.  Harrison,  W.  H.  H.  Miller,  J.  B.  Elam  and  J.  Kopelke, 
for  appellees. 

Elliott,  J. — The  appellees  were  partners,  under  the  name 
of  Closser  &  Co.,  and  as  such  prosecute  this  action  against 
the  appellant.  They  base  their  right  of  action  upon  con- 
tracts made  with  the  appellant  wherein  it  undertook  to  trans- 
port grain  from  Indianapolis  to  the  seaboard,  and  they  charge 
that  the  appellant  agreed  to  receive,  at  the  time  of  the  ship- 
ment, a  designated  sum  as  compensation  for  the  transports- 
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tion  of  the  grain,  and  to  refund  to  them  a  certain  part  of  the 
sum  received.  They  demand  that  the  appellant  be  com- 
pelled to  respond  in  damages  for  a  breach  of  the  agreement 
to  refund  part  of  the  money  paid  to  it  as  freight  on  the  grain 
carried  under  the  contracts. 

In  the  first  paragraph  of  the  complaint  it  is  alleged  that 
on  the  15th  day  of  September,  1884,  the  appellant  made  a 
contract  with  Closser  &  Co.  wherein  it  agreed  to  transport 
grain  from  Indianapolis  to  Philadelphia  "at  the  price  of 
16}  cents  per  hundred  weight,  at  the  same  time  stipulating 
that  Closser  &  Co.  should  pay  the  defendant  at  the  rate  of 
21  cents  per  hundred  weight,  but  should  be  entitled  to  a  re- 
bate of  4}  cents  per  hundred  weight,  to  be  repaid  to  Closser 
&  Co.  promptly  after  such  shipments." 

The  contract  described  is  valid.  It  is  not  different,  in  any 
material  respect,  from  the  ordinary  one  in  which  the  carrier 
stipulates  directly  to  carry  goods  at  a  fixed  rate,  for  the 
agreement  to  repay  does  not  of  itself  change  the  legal  effect 
of  the  undertaking  to  such  an  extent  as  to  transform  it  into 
an  illegal  contract.  It  is,  in  contemplation  of  law,  nothing 
more  than  an  agreement  to  carry  the  grain  at  the  compensa- 
tion ultimately  agreed  upon,  inasmuch  as  the  provision  bind- 
ing the  carrier  to  pay  back  part  of  the  nominal  compensation 
simply  fixes  the  amount  of  the  actual  compensation,  although 
it  does  provide  for  a  peculiar  mode  of  payment.  There  is  no 
element  of  moral  or  legal  wrong  in  an  agreement  to  repay  part 
of  the  compensation  received  ;  to  give  an  illegal  character  to 
such  an  agreement  more  must  be  shown  than  the  mere  fact 
that  the  parties  stipulated  for  a  rebate.  In  simply  making  a 
rebate,  or  in  providing  for  a  drawback,  parties  violate  no  law, 
and  their  contract  must  stand.  It  can  not  be  presumed  that 
fraud  was  intended,  or  practiced,  nor  can  it  be  presumed 
that  there  was  any  wrongful  combination  to  secure  an  undue 
advantage  over  other  shippers ;  neither  can  it  be  presumed 
that  in  stipulating  for  a  rebate  the  carrier  intended  to  make, 
in  favor  of  the  particular  shipper,  a  discrimination  forbid- 
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den  by  law.  It  is,  by  no  means,  every  favor  shown  a  par- 
ticular shipper,  although  it  may  constitute,  in  some  meas- 
ure, a  discrimination  favorable  to  him  and  unfavorable  to 
other  shippers,  that  impresses  upon  a  contract  for  the  car- 
riage of  goods  the  seal  of  condemnation.  The  common  law 
authorities  (and  by  them  this  case  is  ruled)  fully  support 
the  doctrine  that  a  mere  discrimination  will  not  invalidate 
a  contract ;  to  have  that  effect  other  elements  must  enter 
into  the  contract ;  but  when  such  elements  are  present  in 
such  force  as  to  make  the  discrimination  unjust  or  oppres- 
sive the  contract  will  be  illegal.  It  is  not  necessarily,  or 
per  se,  a  legal  wrong  for  a  carrier  to  give  better  rates  to  one 
who  ships  many  car-loads  of  grain  than  to  one  who  ships  a 
single  car-load,  or  a  single  bushel.  It  is  a  matter  of  com- 
mon knowledge,  and,  therefore,  one  of  which  judicial  notice 
is  taken,  that  an  increase  in  the  volume  of  business  is  desir- 
able and  advantageous ;  and  in  the  rivalry  of  business  com- 
petition it  is  lawful  to  favor  those  whose  business  is  great, 
rather  than  those  whose  business  is  small,  or  inconsiderable. 

In  the  case  of  Nicholson  v.  Great  Western  R.  W.  Co.,  7  C. 
B.  N.  S.  755  (1  Nev.  &  McN.  R.  W.  Cases,  143),  Erle,  C. 
J.,  said :  •'  I  take  the  free  power  of  making  contracts  to  be 
essential  for  making  commercial  profit.  Railway  companies 
have  that  power  as  free  as  any  merchants,  subject  only  (as  to 
this  court)  to  the  duty  of  acting  impartially,  without  respect 
of  persons :  and  this  duty  is  performed,  when  the  offer  of 
contract  is  made,  to  all  who  wish  to  adopt  it.  Large  con- 
tracts may  be  beyond  the  means  of  small  capitalists ;  con* 
tracts  for  long  distances  may  be  beyond  the  needs  of  those 
whose  traffic  is  confined  to  a  home  district ;  but  the  power 
of  the  railway  company  to  contract  is  not  restricted  by  these 
considerations." 

It  is  obvious  that  whether  the  common  carrier  acts  im- 
partially or  not  depends  upon  the  circumstances  of  the  par- 
ticular case,  for  regard  must  be  had  to  such  circumstances  as 
quantity,  distance,  and  kindred  considerations.     The  hinge 
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of  the  question  is  not  found  in  the  single  fact  of  discrimi- 
nation, for  discrimination  without  partiality  is  inoffensive, 
and  partiality  exists  only  in  cases  where  advantages  are 
equal,  and  one  party  is  unduly  favored  at  the  expense  of  an- 
other who  stands  upon  an  equal  footing.  Many  English  cases 
support  this  general  doctrine.  Garton  v.  Bristol,  etc.,  R.  W. 
Co.,  1  B.  &  S.  112 ;  Hozier  v.  Caledonian  R.  W.  Co.,  1  Nev. 
&  McN.  R.  W.  Cases,  27 ;  Great  Western  Railway  Co.  v.  Sut- 
ton, 4  L.  R.  H.  L.  226 ;  Ransome  v.  Eastern,  etc.,  R.  W.  Co., 
1  C.  B.  N.  S.  437 ;  Jones  v.  Eastern,  etc.,  R.  W.  Co.,  1  Nev. 
&  McN.  R.  W.  Cases,  45 ;  Oxlade  v.  North  Eastern  R.  W. 
Co.,  1  Nev.  &  McN.  R.  W.  Cases,  72  ;  Baxendale  v.  Railway 
Co.,  5  C.  B.  N.  S.  336 ;  Bellsdyke,  etc.,  Co.  v.  North  British 
R.  W  Co.,  2  Nev.  &  McN.  R.  W.  Cases,  105. 

The  current  of  judicial  opinion  in  America  flows  in  the 
general  channel  marked  out  and  opened  by  the  courts  of 
England.  Bayles  v.  Kansas,  etc.,  R.  W.  Co.,  13  Col.  181 ; 
Spoffordv.  Boston,  etc.,  Railroad,  128  Mass.  326;  Fitchburg 
R.  R.  Co.  v.  Gage,  12  Gray,  393 ;  Johnson  v.  Pensacola,  etc., 
R.  R.  Co.,  1Q  Fla.  623  (26  Am.  Rep.  731) ;  Ragan  v.  Aiken, 
9  Lea,  609  (42  Am.  Rep.  684) ;  McDuffee  v.  Portland,  etc., 
R.  R.,  52  N.  H.  430  (13  Am.  Rep.  72) ;  Hersh  v.  Northern 
Central  R.  W.  Co.,  74  Pa.  St.  181 ;  Christie  v.  Missouri  Pa- 
cific R.  W.  Co.,  94  Mo.  453 ;  Chicago,  etc.,  R.  R.  Go.  v.  Peo- 
ple, ex  rel,  67  111.  1 ;  Toledo,  etc.,  R.  W.  Co.  v.  Elliott,  76 
111.  67;  Erie  and  Pacific  Despatch  v.  Cecil,  112  111.  185; 
Root  v.  Long  Island  R.  R.  Co.,  114  N.  Y.  300;  Kilmer  v. 
New  York,  etc.,R.  R.  Co.,  100  N.  Y.  395  ;  Stewart  v.  Lehigh, 
etc.,  R.  R.  Co.,  38  N.  J.  L.  505 ;  Union  Pacific  R.  W.  Co.  v. 
United  States,  117  U.  S.  355 ;  Hays  v.  Pennsylvania  Co.,  12 
Fed.  Rep.  309 ;  Interstate  Commerce  Comm.  v.  Baltimore, 
etc.,  R.  R.  Co.,  8  R.  W.  &  Corp.  Law  J.  343. 

The  cases  of  State,  ex  rel.,  v.  Cincinnati,  etc.,  R.  W.  Co., 
23  N.  E.  Rep.  928,  Scofield  v.  Railway  Co.,  43  Ohio  St.  571, 
and  Messenger  v.  Pennsylvania  R.  R.  Co.,  36  N.  J.  L.  407, 
Vol.  126.— 23 
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are  not  entirely  out  of  line  with  the  decisions  to  which  we 
have  referred,  although  fragmentary  expressions  found  in 
some  of  the  opinions  seemingly  pass  the  lilies  of  principle.  It 
is  very  doubtful  whether  the  reasoning  in  the  case  of  Burling- 
ton, etc.  ,  R.  W.  Co.  v.  Northwestern  Fuel  Co.,  31  Fed.  Rep.  652, 
can  be  regarded  as  sound,  or  be  made  to  harmonize  with  the 
reasoning  in  the  much  more  carefully  considered  case  of  In- 
terstate Commerce  Comm.  v.  Baltimore,  etc.,  R.  R.  Co.,  supra/ 
bu^  granting  the  reasoning  to  be  unimpeachable  and  the  con- 
clusion sound,  the  decision  can  not  be  regarded  as  of  control- 
ling influence  in  such  a  case  as  the  one  at  our  bar.  In  the  case 
upon  which  we  are  commenting  a  recovery  was  adjudged  on 
the  ground  that  the  difference  in  the  rate  charged  shippers  of 
large  quantities  of  goods  and  that  charged  shippers  of  small 
quantities  was  so  gross  as  to  be  against  public  policy.  We 
have  no  such  question  here.  So  far  as  concerns  the  question 
of  the  right  to  discriminate  between  shippers,  we  concur  with 
the  general  doctrine  of  the  case  cited,  for  we  have  no  doubt 
that  an  unjust,  unfair  or  oppressive  discrimination  is  pro- 
hibited by  the  soundest  considerations  of  public  policy ;  but, 
as  we  have  already  suggested,  we  do  not  believe  that  from 
the  sole  fact  that  there  is  a  discrimination  a  conclusion  can 
be  inferred  which  invalidates  the  special  contract  between 
the  carrier  and  the  shipper,  for,  to  warrant  such  a  conclusion, 
without  defying  principle,  another  element  must  be  added  to 
the  premises,  and  that  element  is  this,  the  discrimination  is 
unjust  or  oppressive. 

In  the  later  case  of  Stewart  v.  Lehigh,  etc.,  R.  R.  Co.,  supra, 
the  decision  in  Messenger  v.  Pennsylvania  R.  R.  Co.,  supra,  is 
explained,  and  it  was  said  :  "  The  contract  held  invalid  in 
the  Messenger  case,  above  cited,  was  indeed  one  enuring  to 
the  benefit  of  the  individual  and  against  the  corporation, 
but  its  terms  were  such  that  it  could  not  possibly  be  effect- 
uated without  giving  the  plaintiff  a  preference  over  the  pub- 
lic ;  it  was,  in  effect,  that  whatever  rate  should  be  charged 
against   any   one   else,  twenty  per   centum  less  should  be 
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charged  to  the  plaintiff.  Plainly,  such  a  contract  was  not 
consistent  with  the  company's  duty  of  impartiality.  As 
soon  as  the  general  rates  were  reduced  to  the  standard  of  the 
plaintiff's,  he  was  entitled  to  have  his  rates  reduced  twenty 
per  centum  lower."  It  is  evident  from  this  that  the  courts 
of  New  Jersey  did  not  hold,  nor  mean  to  hold,  that  a  con- 
tract giving  a  special  rate,  and  providing  for  a  drawback, 
was,  in  itself,  illegal  and  void.  We  do  not  regard  the  de- 
cision in  the  case  of  Indianapolis,  etc.,  It.  i2.  Co.  v.  Ervin, 
27  Am.  &  Eng.  R.  R.  Cases,  8,  as  relevant  to  the  point  un- 
der immediate  consideration,  and  for  this  conclusion  we  as- 
sign these  reasons :  The  decision  is  founded  upon  an  express 
statute,  and  proceeds  upon  the  assumption  that  the  discrim- 
ination was  an  unjust  one.  Whether  that  case  does,  or  does 
not,  overrule  the  earlier  cases  decided  by  the  same  court  we 
need  not  inquire,  for,  however  this  may  be,  the  reasoning  in 
the  earlier  cases  harmonizes  with  the  doctrine  of  the  stand- 
ard authorities,  and  commands  our  assent.  We  believe  those 
cases  are  right  in  asserting  that  a  preferential  rate,  although 
made  effective  by  a  provision  for  a  drawback,  does  not,  of 
its  own  force,  destroy  the  contract ;  but,  in  assenting  to  the 
conclusion  stated,  we  do  not  mean  to  be  understood  as  assert- 
ing that  where  a  preferential  rate  is  given,  the  fact  that  a 
drawback  is  provided  for  may  not  exert  an  important  in- 
fluence upon  the  decision  of  the  question  whether  the  dis- 
crimination is,  or  is  not,  an  unjust  one ;  on  the  contrary,  we 
mean  to  do  no  more  than  affirm  that  the  single  fact  will  not 
justify  a  judicial  declaration  of  illegality.  Whether  it  may 
be  considered  in  connection  with  other  facts  as  tending  to 
show  an  unjust  discrimination  is  a  different  question  from  the 
one  before  us. 

The  conclusion  that  common  carriers  may,  within  the  lim- 
its of  fairness  and  impartiality,  consult  their  own  interests, 
underlies  the  decisions  which  we  have  referred  to  as  correct 
exponents  of  the  law,  and  this  general  conclusion  is  affirmed 
in  our  own  case  of  Louisville,  etc.,  R.  W.  Co.  v.  Flanagan, 
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113  Ind.  488,  and  from  the  doctrine  of  that  case  we  see  no 
reason  for  departing.  This  principle  has  been  given  force 
in  many  other  cases.  Chicago,  etc.,  R.  R.  Co.  v.  Iowa,  94 
U.  S.  155 ;  Easton  v.  Houston,  etc.,  R.  R.  Co.,  32  Fed.  Rep. 
897 ;  Glasgow  Steamship  v.  Mackinnon,  27  Am.  &  Eng. 
R.  R.  Cases,  1 ;  Mogul  Steamship  Co.  v.  McGregor,  39  Alb. 
L.  J.  50. 

The  second  paragraph  of  the  complaint  alleges  that  the 
defendant  is,  and  long  has  been,  a  common  carrier  of  goods, 
and  that  its  custom,  of  long  standing,  is  to  make  contracts 
for  carrying  grain  from  Indianapolis  to  the  Eastern  cities ; 
that  the  plaintiffs  have  long  been  engaged  in  the  business 
of  buying,  selling,  and  shipping  grain  ;  that  on  the  first  day 
of  November,  1884,  the  plaintiffs,  under  the  firm  name  of 
Closser  &  Co.,  entered  into  a  contract  with  the  defendant 
whereby  it  undertook  to  transport  grain  from  a  station  on 
its  road,  known  as  Union  City,  to  the  city  of  New  York ; 
that  at  the  time  this  contract  was  made  "  there  was  no  open 
and  established  rate  of  freight  charges  for  carrying  such 
grain,  except  a  certain  rate  agreed  upon  between  the  defend- 
ant and  other  railway  companies  owning  competing  lines ; 
the  rate  so  fixed  by  the  competing  companies  was  established 
by  an  agreement  made  by  them  for  the  purpose  of  prevent- 
ing competition,"  and  was  enforced  and  maintained  in  so  far 
as  it  was  enforced  and  maintained  by  an  agency  of  such 
companies  established  for  that  purpose,  and  called  a  "pool  "; 
that  the  "  pool  "  was  managed  by  a  person  selected  by  the 
companies  for  that  purpose,  and  called  a  "pool  commis- 
sioner ;"  that  at  the  time  mentioned  all  the  railway  compa- 
nies that  "  were  so  located,  or  situated,  as  to  be  competitors 
for  such  freight  were  parties  to  said  arrangement  and  "pool ;" 
that  the  rate  established  by  the  combination  of  common  car- 
riers was  21  £  cents  per  hundred  weight;  that  the  defendant, 
"  notwithstanding  such  combination  and  pool,  offered  and 
gave  to  Closser  &  Co.  an  inducement  for  shipping  freight 
over  its  line  at  a  rate  lower  than  that  fixed  by  the  combina- 
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tion  aud  '  pool ;'  but,  in  order  to  do  this  and  be  able  to  re- 
port to  the  pool  commissioner  that  such  pool  rate  had  been 
charged,"  the  defendant  "  requested  Closser  &  Co.,  when 
shipping  freight  over  its  lines,  to  pay  the  pool  rate,  and  agreed 
at  the  same  time,  with  Closser  &  Co.,  to  pay  a  certain  por- 
tion of  the  pool  rate  so  charged,  as  a  rebate,  in  order  that 
the  shippers  might,  in  the  end,  be  only  required  to  pay  the 
rate  fixed  by  the  defendant ;"  that  "  in  this  manner  and  for 
this  purpose  the  defendant  did,  on  the  same  day,  agree  with 
Closser  &  Co.,  in  respect  to  the  shipment  of  grain,  that 
Closser  &  Co.  should  pay  the  pool  rate  of  21 J  cents  per  hun- 
dred weight,  and  that  the  defendant  would  thereupon  repay 
to  them  4J  cents  on  every  hundred  weight  of  grain  so  shipped 
as  a  rebate,  so  that  they  should,  in  the  end,  pay  as  freight 
upon  such  shipment  but  seventeen  cents  per  hundred  weight, 
which  was  then,  in  fact,  the  rate  of  the  defendant  for  such 
freight  between  said  points  as  then  agreed  upon,  which  re- 
bate the  defendant  agreed  to  pay  promptly  after  such  ship- 
ment." It  is  also  alleged  that  grain  was  shipped  by  Closser 
&  Co.  under  the  contract,  and  that  they  paid  the  "  pool "  rate. 

The  third  paragraph  is  essentially  the  same  as  the  second 
so  far  as  concerns  the  combination  and  pool,  the  agreement 
for  rebate  and  the  like,  but  it  counts  upon  a  contract,  similar 
to  that  described  in  the  second  paragraph,  made  on  the  10th 
day  of  November,  1884,  and  also  alleges  that  the  defendant 
refused  to  furnish  forty-two  cars  demanded  by  the  appellees 
and  needed  by  them  for  the  transportation  of  wheat  which 
they  had  ready  for  shipment. 

The  fourth  paragraph  of  the  complaint  contains  substan- 
tially the  same  allegations  respecting  the  combination  and 
"  pool "  as  those  found  in  the  two  preceding  paragraphs,  but 
it  is  alleged  that  on  the  30th  day  of  September,  1884,  and 
the  2d  day  of  October  of  that  year,  the  open  and  established 
rate  was  12  cents  per  hundred  weight.  It  is  also  alleged  in 
this  paragraph  that  Closser  &  Co.  entered  into  contracts 
with  the  defendant  on  the  days  named,  wherein  it  was  agreed 
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that  it  would  transport  all  the  grain  that  they  might  buy  and 
tender  for  shipment  Qt  that  rate,  although  the  combination 
might  increase  the  rate.  It  is  further  alleged  that  wheat  was 
shipped  under  the  contract,  that  rates  were  increased  by  the 
combination,  that  the  appellees  paid  the  increased  rate,  and 
are  entitled  under  their  agreement  to  a  rebate. 

The  central  question  presented  for  our  decision  is  as  to 
the  validity  of  the  contract  between  the  rival  railroad  com- 
panies described  in  the  second,  third  and  fourth  paragraphs 
of  the  complaint,  for  if  that  contract  was  valid  it  established 
an  open  rate,  and  a  shipper  would  have  no  right  to  unite 
with  one  of  the  competing  companies  to  secure,  by  an  undue 
preference,  an  advantage  over  other  shippers,  or  by  that 
means  defraud  or  mislead  other  carriers  who  were  parties  to 
the  agreement  creating  the  "  pool."  If  the  combination  was 
a  lawful  one,  then,  those  who  had  notice  of  its  existence  were 
bound  to  refrain  from  assisting  a  party  to  it  in  defrauding  or 
deceiving  other  members  of  the  combination  for  the  purpose 
of  securing  an  advantage  for  himself  over  other  shippers. 
If,  to  descend  from  a  generalization  to  the  particular  instance, 
the  combination  of  the  competing  carriers  was  a  lawful  one, 
and  was  known  to  Closser  &  Co.,  and  they  contracted  for  a 
rebate  in  violation  of  the  terms  of  the  contract  which  bound 
the  carriers  together,  and  established  a  rate  to  which  all  were 
under  a  duty  to  conform,  they  can  not  recover  back  the  sum 
paid  in  excess  of  the  rate  established  by  the  combined  com- 
panies. If,  however,  their  agreement  was  illegal,  the  courts 
will  turn  them  away  with  the  answer,  that,  in  substance,  at 
least,  has  been  so  often  given  suitors,  "  no  polluted  hand 
shall  touch  the  pure  fountains  of  justice."  One  whose  road 
lies  through  a  corrupt  contract — a  contract  which  violates 
the  rules  of  public  policy  or  of  commercial  honesty — -can  not 
recover  back  money  paid  under  it.  The  courts  will  leave  the 
parties  where  it  found  them.  But  if  the  contract  which  bound 
the  rival  carriers  together  was  illegal,  then  it  was  incapable 
of  conveying  any  right  to  any  person,  since  a  void  thing  is 
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as  a  thing  without  existence  or  capacity  for  existence.  If 
that  contract  was  totally  destitute  of  force,  then  no  person 
was  under  an  obligation  to  regard  or  respect  it,  for  all  were 
bound  to  know,  as  matter  of  law,  that  it  was  ineffective  for 
any  purpose. 

It  further  follows  that  if  the  contract  creating  the  combi- 
nation was  not  entitled  to  respect,  there  was  no  obstacle 
barring  the  way  to  a  contract  between  a  carrier  and  a  ship- 
per stipulating  for  a  special  rate.  It  still  further  follows 
that  if  the  contract  between  the  associated  carriers  was  ut- 
terly without  force,  it  is  inconceivable  that  it  should  obstruct 
the  otherwise  unfettered  power  to  make  contracts  for  the 
transportation  of  goods  where  no  element  of  partiality,  op- 
pression, or  improper  favoritism  entered  into  the  transaction. 
Do  but  grant  that  the  contract  between  the  carriers  was  void, 
and  it  must  inevitably  follow  that  it  neither  obstructs  the 
right  to  provide  by  special  contract  for  a  special  rate,  nor 
makes  an  act  which  ignores  or  disregards  the  attempt  to 
form  such  a  combination  as  that  described  in  the  complaint 
wrongful  or  illegal. 

The  line  of  thought  we  are  pursuing  naturally  leads  to 
the  suggestion  that  where  a  contract  is  so  corrupted  by  ille- 
gality as  to  be  utterly  void,  no  one  of  the  parties  to  it,  nor 
any  one  basing  a  claim  upon  it,  can  successfully  assert  that 
a  third  person  who  disregards  it  has  committed  any  wrong 
or  violated  any  duty,  for  it  seems  perfectly  clear  that  no  right 
entitled  to  respect  can  arise  out  of  a  contract  prohibited  and 
condemned  by  law.  It  is  evident  that  whatever  path  be 
ohosen  in  this  instance  it  leads  at  last  to  the  pivotal  question 
whether  the  contract  upon  which  rests  the  combination 
formed  by  the  associated  carriers  possesses  any  vitality. 

We  preface  our  discussion  of  the  central  question  by  say- 
ing that  we  are  not,  at  this  point,  dealing  with  a  case  where 
a  combination  is  formed  for  the  purpose  of  preventing  ruin- 
ous competition,  and  in  which  there  is  no  design  to  stifle  fair 
competition.     We  are  not  required  to  decide,  nor  do  we  de- 
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cide,  that  combinations  fair  to  the  public,  untainted  by  any 
sinister  design,  and  formed  solely  to  prevent  the  destruction 
of  business  by  unregulated  competition,  may  not  be  valid. 
There  are,  we  know,  cases  sanctioning  the  doctrine  that  com- 
binations may  be  formed  where  the  purpose  is  lawful,  and 
the  means  employed  not  forbidden  by  positive  law  or  high 
considerations  of  public  policy.     Central  Trust,  etc.,  Co.  v. 
Ohio  Central  R.  R.  Co.,  23  Am.  &  Eng.  R.  R.  Cases,  666 ; 
Boston  Chamber  of  Commerce  v.  Lake  Shore,  etc.,  R.  W.  Co., 
32  Am.  &  Eng.  R.  R.  Cases,  618 ;  Hare  v.  London,  etc.,  R. 
W.  Co.,2  J.  &  H.  80 ;  Leslie  v.  Lorillard,  1 10  N.  Y.  519; 
Manchester,  etc.,  R.    R.  Co.  v.   Concord   Railroad,   8   Ry. 
&  Corp.  Law  Journal,  443.     The  doctrine  of  these  cases  we 
neither  affirm  nor  deny ;  we  do,  however,  declare  that  they 
are  not  relevant  to  the  matter  here  in  dispute.     It  is,  how- 
'  ever,  both  appropriate  and  necessary  to  adjudge  that  a  com* 
bination  between  common  carriers  to  prevent  competition 
is,  at  least,  prima  faeie  illegal.     The  doubt  is  as  to  whether 
any  ultimate  purpose  can  save  it  from  the  condemnation  of 
the  law ;  there  can  be  no  doubt  that,  unexplained,  such  a 
combination  for  such  a  purpose  is  condemned  by  public  pol- 
icy.    If  such  a  combination  can,  in  any  event,  be  admitted 
to  be  legal, it  can  only  be  so  where  it  is  affirmatively  shown 
that  its  object  was  to  prevent  ruinous  competition,  and  that 
it  does  not  establish  unreasonable  rates,  unjust  discrimina- 
tions, or  oppressive  regulations.  If  such  a  contract  can  stand 
it  must  be  upon  an  affirmative  showing,  and  one  so  full,  com- 
plete, and  clear,  as  to  remove  the  presumption  (to  which  its 
existence,  in  itself,  gives  rise)  that  it  was  formed  to  do  mis- 
chief to  the  public  by  repressing  fair  competition.    The  bur- 
den is  on  the  carrier  to  remove  the  presumption,  and  until 
it  is- removed  the  agreement  providing  for  the  combination 
gives  way  before  this  presumption,  and  the  agreement  must 
be  held  to  be  within  the  condemnation  directed  against  all 
contracts  which  violate  public  policy. 

Coming  to  the  question  which  awaits  our  judgment,  and 


NOVEMBER  TERM,  1890.  361 

Cleveland,  Columbus,  Cincinnati  and  Indianapolis  B'y  Co.  «.  Cloaaer  et  aL 

to  which  we  have  cleared  our  path,  we  affirm  that  a  contract 
between  corporations  charged  with  a  public  duty,  such  as  is 
that  of  common  carriers,  providing  for  the  formation  of  a 
combination  having  no  other  purpose  than  that  of  stifling 
competition,  and  providing  means  to  accomplish  that  object, 
is  illegal.  The  purpose  to  break  down  competition  poisons 
the  whole  contract,  and  there  is  here  no  antidote  which  will 
rescue  it  from  legal  death.  The  element  which  destroys  the 
contract  is  the  purpose  to  stifle  competition,  for  a  combina- 
tion of  rival  carriers,  moved  and  controlled  by  that  purpose 
alone,  is  destructive  of  public  interest,  and,  to  the  last  de- 
gree, antagonistic  to  sound  public  policy.  The  principle  on 
which  this  rule  rests  is  a  very  old  one,  and  its  place  in  the 
law  is  very  firm.  The  overshadowing  element  in  this  case, 
and  in  kindred  cases,  is  the  purpose  which  influences  the 
parties  in  uniting  themselves  in  a  combination,  and  concert- 
ing means  to  make  its  purpose  effective,  for  the  law  abhors  a 
combination  which  has  for  its  principal  object  the  suppres- 
sion of  competition  in  matters  of  commerce  in  which  the  pub- 
lic have  an  interest.  Among  the  early  cases  establishing 
and  enforcing  the  general  principle  which  now  occupies  our 
attention  are  those  wherein  it  is  held  that  an  agreement  to 
prevent,  or  hinder,  competition  at  public  sales  is  void.  For 
illustrations,  although  there  is  a  vast  number  of  cases,  we 
need  not  look  beyond  our  own  reports.  Our  court  has  again 
and  again  enforced  the  general  principle  we  have  stated. 
Hunter  v.  Pfeiffer,  108  Ind.  197  ;  Board,  etc.,  v.  Verbarg,  63 
Ind.  107;  Maguire  v.  Smock,  42  Ind.  1 ;  Gilbert  v.  Carter, 
10  Ind.  16;  Forelander  v.  Hicks,  6  Ind.  448;  Plaster  v. 
Burger,  5  Ind.  232 ;  Bunts  v.  Cole,  7  Blackf.  265. 

"  No  one,"  said  the  court  in  Hunter  v.  Pfeiffer,  supra,  "can 
predicate  an  enforceable  right  upon  such  an  agreement."  In 
support  of  this  statement  the  court  cited  Atcheson  v.  Mal- 
lon,  43  N.  Y.  147  (3  Am.  Rep.  678);  Woodworth  v.  Bennett, 
43  N.  Y.  273  (3  Am.  Rep.  706);  Gibbs  v.  Smith,  115 
Mass.  592 ;  Hannah  v.  Fife,  27  Mich.  172.     Relevant  and 
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striking  illustrations  of  the  scope  and  force  of  the  general 
principle  are  supplied  by  what  are  known  as  "  The  Sugar 
Trust  Cases,"  decided  by  the  courts  of  New  York — cases 
rich  in  argument  and  authority.  People  v.  North  River  Su- 
gar Refining  Co.,  22  Abbott  N.  Cases,  164 ;  see,  also,  Law 
Literature  of  Trust  Combinations,  etc.,  23  Abbott  N.  Cases, 
317 ;  People  v.  North  River  Sugar  Refining  Cb.,121  N.  Y.  582. 
The  authorities  collected  in  those  cases  demonstrate  the  prop- 
osition that  a  trust,  or  combination,  having  for  its  purpose 
the  suppression  of  free  competition,  can  not  live  where  the 
common  law  prevails.  There  are,  however,  cases  which,  in 
their  facts,  bear  a  closer  resemblance  to  the  present  than  the 
sugar  trust  cases ;  but,  after  all,  it  may  be  said  with  propriety 
the  important  thing  to  be  secured  is  a  sound  and  salutary  gen- 
eral principle,  and  not  merely  cases  with  closely  resembling 
facts.  There  is  no  difficulty  in  securing  the  principle  we 
seek,  for  cases  almost  without  number  assert  and  enforce  it 
in  an  almost  endless  variety  of  forms  and  phases. 

One  of  the  cases  near  akin  to  the  one  before  us  is  that  of 
Hooker  v.  Vandewater,  4  Denio,  349.  In  that  case  compet- 
ing canal  companies  combined,  and  agreed  to  fix  an  estab- 
lished rate  of  freight,  and  to  divide  profits.  The  agreement 
was  adjudged  illegal,  the  court  saying,  among  other  things, 
that  "  It  is  a  general  proposition  that  an  agreement  to  do 
an  unlawful  act  can  not  be  supported  at  law — that  no  right 
of  action  can  spring  out  of  an  illegal  contract;  and  this  rule 
applies  not  only  when  the  contract  is  expressly  illegal,  but 
whenever  it  is  opposed  to  public  policy."  Still  closer  is  the 
resemblance  between  this  case  and  that  of  Texas,  etc.,  R.  W. 
Co.  v.  Southern  Pacific  R.  W.  Co.,  41  La.  Ann.  970.  The 
court  there  held  a  "  pooling  contract "  substantially  the  same 
as  the  one  described  in  the  appellees'  complaint  to  be  void, 
and  in  support  of  its  ruling  referred  to  the  cases  of  Gibbs  v. 
Consolidated  Gas  Co.)  130  U.  S.  396  ;  Woodstock  Iron  Co.  v. 
Richmond,  etc.,  Extension  Co.,  1 29  U.  S.  643 ;  Morris  Run 
Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173 ;  Arnot  v.  Pitt- 
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son,  etc.,  Coal  Co.,  68  N.  Y.  558;  Graft  v.  McConoughy,  79 
111.  346;  Morrill  v.  Boston,  etc.,  Railroad,  55  N.  H.  531; 
Jackson  v.  McLean,  36  Fed.  R.  213 ;  Santa  Clara  Valley,  etc., 
Co.  v.  Hayes,  18  Pacif.  Rep.  391 ;  Firemen's  Charitable  Asso- 
ciation v.  Berghaus,  13  La.  Add.  209 ;  India  Bagging  Associ- 
ation v.  Kock,  14  La.  Add.  168 ;  Glasscock  v.  Wells,  23  La. 
Ann.  517,  and  Oummings  v.  Saux,  30  La.  Add.  207. 

The  authorities  found  on  every  hand  Dot  only  fully  support 
our  couclusioD  that  a  contract  between  competing  carriers, 
forming  a  combination  for  the  purpose  of  stifling  competi- 
tion, is  prima  jade  illegal,  but  many  of  them  carry  the 
principle  to  a  much  greater  length ;  it  is  enough  for  us,  how- 
ever, that  the  law,  as  it  has  long  existed,  sustains  the  con- 
clusion'we  here  affirm,  since  it  is  neither  necessary  nor  proper 
for  us  to  go  beyond  the  case  before  us  for  judgment. 

Questions  respecting  rulings  upon  matters  of  evidence  next 
require  our  attention.  The  first  of  these  questions  arises  on 
the  ruling  sustaining  the  motion  of  the  appellees  requiring 
the  production  of  books  and  papers.  Counsel  for  the  ap- 
pellees respond  to  the  argument  of  their  opponents  upon  this 
question  by  asserting,  as  their  primary  proposition,  that  the 
appellant  is  not  in  a  situation  to  avail  itself  of  this  ruling, 
inasmuch  as  it  did  not  decline  to  obey  the  order  and  suffer 
the  consequences.  The  counsel  for  appellees  have  assumed 
a  position  that  can  not  be  successfully  defended.  The  ap- 
pellant was  not  bound  to  disregard  the  order  of  the  trial 
court,  suffer  for  its  disobedience,  and  then  seek  redress  by 
appeal ;  it  did  all  that  it  was  legally  bound  to  do,  it  objected 
in  due  season,  in  a  proper  mode,  and  appropriately  reserved 
an  exception.  This  was  sufficient;  indeed,  the  appellant 
could  not  have  appealed  from  the  isolated  order,  for  cases  can 
not  be  appealed  before  final  judgment,  nor  in  fragments,  ex- 
cept in  rare  instances,  and  this  case  is  not  a  member  of  that 
rare  class.  Western  Union  Tel.  Go.  v.  Locke,  107  Ind.  9 ; 
Board,  etc.,  v.  Fullen,  118  Ind.  158. 

One  of  the  positions  taken  by  the  appellees  is,  however, 
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impregnable,  and  defeats  the  appellant  upon  the  point  under 
direct  consideration.  It  does  not  appear  that  irrelevant  or 
improper  parts  of  the  books  or  papers  produced  in  obedience 
to  the  order  were  used,  but,  so  far  as  the  record  discloses,  the 
use  made  of  those  instruments  of  evidence  was  proper,  and 
was  made  under  the  supervision  of  the  court.  If  instru- 
ments of  evidence  are  used  in  the  mode  required  by  law,  it 
can  not  be  said  that  there  was  prejudicial  error,  although  the 
motion  for  their  production  may  have  been  defective,  or  the 
order  made  upon  it  too  broad.  As  the  court  in  this  instance 
directed  what  use  should  be  made  of  the  books  and  papers, 
and  as  there  is  nothing  showing  that  the  direction  was  not 
an  appropriate  one,  or  that  the  direction  was  not  fully  obeyed, 
we  must,  in  accordance  with  the  settled  rule,  presume  that 
there  was  no  irregularity  or  error  in  the  ultimate  action  of 
the  trial  court.  It  is  incumbent  upon  an  appellant  to  show 
an  erroneous  ruling,  and  that  he  was  prejudiced  by  it;  fail- 
ing in  this,  he  can  not  have  a  judgment  in  his  favor.  Per- 
kins v.  Hayward,  124  Ind.  445. 

The  question  presented  upon  the  ruling  admitting  the  tes- 
timony of  the  witness  Closser  detailing  statements  made  by 
Steiner  is,  perhaps,  not  entirely  free  from  difficulty,  but  in 
view  of  the  character  of  the  testimony,  and  the  evidence 
tending  to  make  it  competent,  we  have  concluded  that  there 
was  no  error  in  this  ruling.  It  is  sufficient  to  entitle  testi- 
mony to  admission  that  there  is  some  evidence,  direct  or  cir- 
cumstantial, tending  to  make  it  competent,  for  it  is  not  neces- 
sary that  the  connecting  evidence  should  distinctly  establish 
the  facts  which  give  the  character  of  competency  to  the  tes- 
timony, as  the  court  in  admitting  testimony  does  not  con- 
clusively adjudge  that  the  evidence  establishing  its  compe- 
tency is  sufficient  to  fully  prove  the  requisite  fact  or  facts ; 
it  simply  decides  that  there  is  some  evidence  tending  to  make 
the  testimony  competent.  Pedigo  v.  Grimes,  113  Ind.  148; 
Shugart  v.  Miles,  125  Ind.  445. 

If,  therefore,  there  was  some  evidence  of  such  facts  as  ren- 
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dered  the  testimony  admissible,  there  was  no  error  in  ad- 
mitting it,  and  our  opinion  is  that  such  evidence  was  ad- 
duced. The  evidence  shows  that  Steiner  was  more  than  a 
special  agent  of  the  defendant,  and  that  his  authority  re- 
specting contracts  for  freight  was  of  wide  scope,  and  it  shows, 
also,  that  the  claim  of  Closser  &  Co.  for  the  drawback,  or 
rebate,  wato  presented  to  Steiner  as  the  representative  of  the 
appellant  at  Indianapolis,  and  that  communications  concern- 
ing the  claim  were  made  to  him,  and  that  he  conducted  the 
general  negotiations  by  corresponding  with  the  principal  and 
by  interviews  with  Closser  &  Co.  We  accept  as  undoubted 
law  the  proposition  of  the  counsel  for  appellant  that  the  dec- 
larations of  an  agent  made  after  the  performance  of  a  special 
duty  delegated  to  him  are  not  admissible  against  the  princi- 
pal. Bellefontaine  R.  W.  Co.  v.  Hunter,  33  Ind.  335.  But, 
while  we  fully  approve  the  statement  of  counsel  as  to 
the  rule  of  law,  we  can  not  sanction  the  application  made  by 
them  of  the  rule,  for  the  reason  that  we  regard  the  case  as 
belonging  to  a  class  radically  different  from  the  one  which 
the  rule  governs.  The  case  belongs  to  that  class  in  which 
corporate  agents  are  intrusted  with  the  transaction  of  busi- 
ness requiring  continuous  negotiations,  and  in  which  the  au- 
thority of  the  agent  does  not  terminate  until  the  negotiations 
are  at  an  end.  The  principle  which  the  adjudged  cases  es- 
tablish is  this :  Where  authority  is  delegated  to  an  agent  to 
transact  business,  and  that  business  requires  continuous  ne- 
gotiations, or  is  a  business  not  fully  ended  by  a  single  act, 
but  requires  a  series  of  acts  to  complete  it  according  to  the 
intention  of  the  parties  and  commercial  usages,  the  authority 
of  the  agent  does  not  expire  with  the  performance  of  one  act, 
although  that  act  may  be  of  prime  importance.  Pennsylvania 
Co.  v.  Nations,  111  Ind.  203 ;  United  States,  etc.,  Co.  v.  Raw- 
son,  106  Ind.  215  ;  Wells  v.  Morrison,  91  Ind.  51 ;  Louis- 
ville,  eta.,  R.  W.  Co.  v.  Henly,  88  Ind.  535 ;  Kirkstall,  etc., 
Co.  v.  Furness  R.  W.  Co.,  9  L.  R.  Q.  B.  468 ;  Morse  v.  Con- 
necticut, etc.,  R.  R.  Co.,  6  Gray,  450 ;  Lane  v.  Boston,  etc.,  R. 
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22.  Co.,  112  Mass.  455  ;  Gott  v.  Dinsmore,  111  Mass.  45.  Nor 
is  the  rule  different  where  the  agent  is  authorized  to  conduct 
a  single  transaction,  for,  as  to  that  transaction,  he  is  a  general 
agent,  invested  with  authority  to  perform  all  acts  necessary 
to  fully  consummate  the  transaction.  Cruzan  v.  Smith,  41 
Ind.  288 ;  Toledo,  etc.,  22.  W.  Co.  v.  Owen,  43  Ind.  405.  But, 
it  is  proper  to  say,  to  avoid  possible  misconception,  the  rule 
does  not  permit  the  declarations  of  an  agent  narrating  a  past 
transaction  to  be  given  in  evidence.  Boston,  etc.,  22.  22.  Co. 
v.  Ordway,  140  Mass.  510. 

The  facts  stated  in  the  special  finding  are,  in  most  partic- 
ulars, substantially  the  same  as  those  stated  in  the  complaint, 
but  there  are  differences  between  the  facts  pleaded  and  those 
found  by  the  court,  and  those  differences  will  be  indicated, 
but  not  expressly  detailed,  as  we  discuss  the  questions  made 
upon  the  special  finding.  Many  of  the  questions  presented 
by  the  special  finding  are  disposed  of  in  the  preceding  dis- 
cussion,  and  we  shall  not  again  consider  them. 

It  was  not  necessary  for  the  shippers  to  prove  that  the 
rate  charged  and  paid  by  them,  under  their  contract,  was 
excessive  or  unjust,  for  the  right  to  recover  rests  upon  the 
contract  providing  for  a  drawback.  If  a  common  carrier 
makes  a  special  contract  to  repay  part  of  the  sum  received 
from  the  shipper  he  must  perform  his  part  of  the  contract, 
unless  he  overthrows  the  presumption  of  fairness  and  right 
by  countervailing  facts. 

If  the  contract  made  by  Closser  &  Co.  with  the  appellant 
was  illegal,  then  there  can  be  no  recovery,  and  the  cases  of 
Morris  v.  Philpot,  11  Ind.  447,  Judah  v.  Trustees,  etc.,  16 
Ind.  56,  Oscanyon  Co.  v.  Arms  Co.,  103  U.  S.  261,  Craft  v» 
McConoughy,  22  Am.  Rep.  171,  Arnott  v.Pittson,  etc.,  Coal 
Co.,  23  Am.  Rep.  190,  and  Gregory  v.  Wendell,  139  Mich. 
337,  would  be  of  influential  importance,  but  as  the  contract 
between  the  parties  was  not  illegal,  a  recovery  is  not  de- 
feated, and  those  cases  are  not  relevant. 

It  is  true,  as  counsel  contend,  that  a  finding  beyond  the 
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issues  made  by  the  pleadings  is  ill,  and  will  not  support  a 
judgment.  Buchanan  v.  Milligan,  108  Ind.  433;  Board" 
man  v.  Griffin,  52  Ind.  101.  If  they  have  established  their 
proposition  that  the  special  finding  goes  outside  of  the  issues, 
they  must  succeed,  to  the  extent,  at  least,  that  the  judgment 
rests  upon  facts  not  within  the  Issues. 

Before  giving  consideration  to  the  precise  question  argued 
by  counsel,  it  is  proper,  and,  indeed,  necessary,  to  speak  of  a 
matter  of  procedure,  since  it  is  tacitly  assumed,  although  not 
expressly  asserted,  that  a  special  finding  may  be  considered 
in  detached  parts.  This  position  is  not  tenable.  A  plead- 
ing does  not  supply  an  analogue  for  guidance  in  construing 
and  giving  effect  to  a  special  finding,  for  a  special  finding, 
like  a  special  verdict,  a  series  of  instructions,  or  the  like, 
must  be  considered  as  a  whole,  and  it  can  not  be  dissected 
into  fragmentary  parts  and  successfully  assailed  in  detail. 
One  part  may  be  considered  in  connection  with  other  con- 
nected parts,  or  parts  referring  to  the  same  transaction,  and 
if  taken  as  a  whole  the  finding  legitimately  supports  the 
judgment  it  will  be  upheld. 

To  determine  whether  the  finding  is  beyond  the  issues  it 
was  necessary  to  analyze  so  much  of  it  as  is  sought  to  be  im- 
peached, and  this  we  have  done  with  care,  but  we  think  it 
unnecessary  to  give  the  result  of  our  analysis  in  detail.  It 
may  be  said,  generally,  that  the  facts  are  essentially  the  same 
as  those  pleaded  in  the  complaint,  although  it  is,  perhaps, 
true  that  the  special  finding  makes  a  somewhat  stronger  case 
than  the  pleading  does,  but  this  does  not  take  the  founda- 
tion from  under  the  judgment.  It  is  sufficient  if  the  sub- 
stance of  the  issue  is  established,  and  a  finding  containing 
more  facts  than  the  plaintiff  is  required  to  prove  is  not  ill, 
provided,  of  course,  the  facts  are  connected  with  the  main 
issue,  support  it,  and  do  not  establish  a  distinct  and  inde- 
pendent cause  of  action. 

It  is  suggested  that  a  contract,  binding  a  carrier  to  trans- 
port as  many  car  loads  of  grain  as  the  shipper  may  desire 
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transported,  is  ineffective,  for  the  reason  that  the  shipper  is 
under  no  obligation  to  ship  any  definite  or  designated  quan- 
tity of  grain.  In  our  judgment  the  fact  that  there  is  no 
designation  of  quantity  does  not  invalidate  a  contract  unim- 
peachable in  all  other  respects.  Possibly  such  a  contract 
may  be  revoked,  but  if  acts  are  done  in  performance,  it  is, 
at  all  events,  valid  as  to  those  acts,  for  until  there  is  an  ef- 
fective revocation  the  contract  remains  in  force.  A  proposal, 
although  revocable  in  its  nature,  becomes  effective  if  ac- 
cepted and  acted  upon  before  annulled  by  revocation.  Wel- 
lington v.  Apthoip,  145  Mass.  69 ;  Louisville,  etc.,  R.  W.  Go. 
v.  Flanagan,  supra. 

A  question  made  on  the  evidence  requires  a  brief  consid- 
eration. Some  of  the  grain  shipped  by  the  appellees  was 
intended  for  a  firm  known  as  Gill  &  Fisher,  with  whom  it 
appears  the  appellant  had  entered  into  a  contract  in  which  it 
was  agreed  that  they  should  be  allowed  a  drawback  or  re- 
bate on  grain  consigned  to  them.  On  the  25th  of  September, 
1884,  after  the  first  contract  described  in  the  fourth  para- 
graph of  the  complaint  had  been  entered  into,  but  before  the 
second  contract  there  described  was  made,  the  appellant,  by 
one  of  its  officers,  forbade  the  allowance  of  drawbacks  on 
grain  shipped  to  Gill  &  Fisher,  and  the  evidence  shows  that 
notice  of  the  interdiction  was  given  to  Closser  &  Co.  on  the 
26th  day  of  the  same  month.  If  no  more  than  this  ap- 
peared we  should  be  inclined  to  hold  that  there  was  a  valid 
revocation  and  an  effective  interdiction  upon  contracts  allow- 
ing Closser  &  Co.  a  drawback  on  grain  consigned  to  Gill  & 
Fisher,  but  more  does  appear,  for  it  appears  that  a  person 
representing  the  company — one,  too,  who  had  acted  for  it  in 
making  former  contracts  with  Closser  &  Co. — solicited  and 
obtained  the  contract  entered  into  on  the  2d  of  October, 
treated  the  order  referred  to  as  ineffective,  and  induced 
Closser  &  Co.  to  believe  that  it  had  no  force.  It  is  prob- 
ably true  that  the  evidence  is  not  so  satisfactory  upon  the 
question  of  the  authority  of  the  agent  who  represented  the 
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appellant  in  making  the  contract  of  October  2d,  or  as  to 
whether  the  interdiction  was  abrogated  or  withdrawn,  as 
might  be  desired,  but  there  is  evidence  tending  to  prove  that 
an  agent  superior  to  the  one  who  gave  the  order  forbidding 
drawbacks  on  grain  shipped  to  Gill  &  Fisher,  authorized  the 
contracts  to  be  made,  and  that  all  agents  of  the  company  con- 
cerned in  the  transactions  declared  that  the  interdiction  was 
withdrawn,  and  treated  it  as  devoid  of  force.  In  this  state 
of  the  evidence  we  must,  in  obedience  to  a  long  settled  rule, 
decline  to  disturb  the  decision  of  the  trial  court  upon  the 
controverted  question  of  fact. 

A  cross-error  assigned  by  the  appellees  challenges  the  cor- 
rectness of  the  conclusion  of  law  which  denies  a  full  recov- 
ery upon  the  cause  of  action  stated  in  the  third  paragraph 
of  the  complaint,  and  we  have  carefully  studied  the  finding 
upon  that  branch  of  the  case.  The  result  of  our  examina- 
tion is  that  the  facts  stated  are  not  so  full  and  clear  as  to  au- 
thorize us,  as  in  favor  of  a  party  having  the  burden  of  proof, 
to  overthrow  the  conclusion  of  law  stated  by  the  trial  court, 
although  the  question  is  a  very  close  one,  and  our  conclusion 
upon  it  is  reached  with  some  hesitation. 

Judgment  affirmed. 

Filed  Dec.  17, 1890. 
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Bridge. — County  Bridge  within  Otiy  Limits. — Negligence  of  County  in  Mak- 
ing Repain. — Liability  of  County. — Complaint. — Insufficiency  of. — A  com- 
plaint in  an  action  against  a  county  for  a  personal  injury  resulting  from 
the  negligence  of  the  county  in  failing  to  properly  guard  a  bridge,  within 
the  city  limits,  while  making  repairs  thereon,  which  does  not  show  that 
the  bridge  belonged  to  the  county,  or  that  it  was  its  duty  to  keep  it  in 
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repair,  is  bad.  The  fact  that  the  county  had  built  the  bridge,  and  had 
contracted  for  its  repair  did  not  disclose  the  county's  liability  to  main- 
tain it. 

From  the  La  Grange  Circuit  Court. 

J.  if.  Vanfleet,  for  appellant. 

W.  L.  Stonex  and  E.  E.  Mnmmert,  for  appellee. 

Berkshire,  J. — The  appellant  was  the  plaintiff  in  the 
court  below.  The  appellee  addressed  a  demurrer  to  the  com- 
plaint, which  was  sustained,  and  an  exception  to  the  ruling 
of  the  court  noted. 

The  appellant  refused  to  amend  her  complaint,  and  judg- 
ment was  rendered  against  her  for  want  of  a  sufficient  cause 
of  action. 

The  only  question  presented  by  the  record  is  whether  or 
not  the  complaint  stated  a  good  cause  of  action. 

The  action  was  to  recover  damages  for  personal  injuries. 
The  complaint  alleges  that  for  ten  years  preceding  the  in- 
stitution of  the  action  there  had  been  an  iron  bridge  across 
the  St.  Joseph  river,  and  within  the  corporate  limits  of  the 
city  of  Elkhart,  erected  by  the  appellee  at  a  cost  of  $20,000. 

It  further  appears  that  said  bridge  was  a  part  of  one  of 
the  main  travelled  streets  in  said  city. 

That  the  appellee,  in  the  year  1886,  let  a  contract  to  re- 
pair the  said  bridge  at  the  sum  of  $4,650,  to  one  William 
Smith,  and  at  the  same  time  employed  one  John  T.  Newman 
to  superintend  the  work,  and  to  see  that  it  was  properly 
done ;  that  in  making  said  repairs  the  planks  forming  the 
floor  of  said  bridge  were  taken  up  and  removed  for  a  space 
of  twelve  feet,  leaving  an  open  hole  twelve  feet  wide  and 
sixteen  feet  deep ;  that  no  barricades  were  put  around  said 
hole,  and  no  lights  placed  so  that  it  could  be  seen  after  night* 
fall ;  that  in  the  evening,  near  half  past  ten  o'clock,  the 
appellant  was  walking  across  said  bridge,  on  her  way  home 
from  the  paper-mill ;  that  it  was  very  dark,  and  she  was 
walking  slowly  and  carefully,  and  using  due  care,  when, 
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without  fault  on  her  part,  she  fell  into  said  hole  and  was  se- 
verely injured. 

Brushing  aside  all  other  questions,  we  deem  the  complaint 
bad,  for  this  reason  :  It  does  not  appear  that  the  bridge  be- 
longed to  the  appellee,  nor  that  it  was  its  duty  to  keep  it  in 
repair. 

The  bridge  being  within  the  city  of  Elkhart,  and  forming 
one  of  its  streets,  it  was  incumbent  upon  the  appellant  to 
show  by  affirmative  averments  that  it  was  the  duty  of  the 
county  to  maintain  the  structure.  City  of  Goshen  v.  Myers, 
119  Ind.  196 ;  Board,  etc.,  v.  Deprez,  87  Ind.  509. 

The  fact  that  the  county  had  built  the  bridge,  and  had 
contracted  for  its  repair,  did  not  disclose  the  county's  liabil- 
ity to  maintain  it. 

By  the  statute,  section  3161,  R.  S.  1881,  exclusive  power 
was  given  to  the  common  council  of  cities  over  streets,  al- 
leys, and  bridges,  within  such  cities. 

In  the  case  of  City  of  Goshen  v.  Myers,  supra,  the  bridge 
brought  in  question  was  erected  by  the  county  of  Elkhart  in 
the  year  1877,  and  it  was  held  that  the  city,  and  not  the 
county,  was  charged  with  its  maintenance,  citing  the  statute 
referred  to  above,  and  Board,  etc.,  v.  Deprez,  supra. 

Whether  or  not  the  individual  members  of  the  board  were 
guilty  of  an  actionable  wrong  is  a  question  in  regard  to  which 
we  intimate  no  opinion  ;  nor  as  to  whether  there  was  any 
liability  on  the  part  of  the  city. 

The  act  of  the  Legislature,  approved  March  7,  1885  (El- 
liott's Supp.,  beginning  with  section  1518),  referred  to  by 
counsel  on  both  sides  of  the  case,  is  not  involved,  as  the 
bridge  was  built  long  before  the  statute  was  enacted,  and  it 
has  no  retroactive  force. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dtc.  17, 1890. 
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Supreme  Couet.  —  Assignment  of  Error. — Joint  Assignment. — Practice. — 
Where  several  appellants  join  in  an  assignment  of  error  they  will  fail 
unless  the  errors  are  well  assigned  as  to  all  who  unite  in  the  assign- 
ment. 

Same. — Bill  of  Exceptions. — Evidence. — Question  not  Presented.— Where  it  is 
not  shown  that  the  bill  of  exceptions  contains  all  the  evidence  given  in 
the  cause,  no  question  is  presented  upon  a  ruling  denying  a  new  trial. 

From  the  Jay  Circuit  Court. 

C  Gorwin  and  J.  M.  Smith,  for  appellants. 

D.  T.  Taylor  and  R.  H.  Hartford,  for  appellee. 

Elliott,  J. — The  appellee  insists  that  as  the  appellants 
join  in  their  assignment  of  errors  they  must  fail  unless  the 
errors  alleged  are  well  assigned  as  to  both,  and  under  the 
settled  rule  it  is  our  duty  to  sustain  this  contention,  for  the 
errors  are  not  well  assigned  as  to  all  who  unite  in  the  assign- 
ment. It  is  a  rule  of  practice,  essential  to  the  orderly  ad* 
ministration  of  the  law,  that  all  who  join  in  a  motion  or 
pleading  must  show  a  right  to  the  relief  demanded.  The 
rule  applies  to  complaints,  answers,  demurrers,  motions  for 
new  trials,  and  other  matters  of  procedure.  Again  and  again 
it  has  been  applied  to  assignments  of  error.  Hanshew  v. 
State,  ex  rel.,  113  Ind.  261  ;  Walker  v.  Hill,  111  Ind.  223; 
Orton  v.  Tilden,  110  Ind.  131 ;  Hochstedler  v.  Hochstedler, 
108  Ind.  506 ;  Tucker  v.  Conrad,  103  Ind.  349;  Hinkle  v. 
Shelley,  100  Ind.  88. 

No  question  is  presented  upon  the  ruling  denying  a  new 
trial,  for  the  reason  that  it  is  not  shown,  in  any  form,  that 
the  bill  of  exceptions  contains  all  the  evidence  given  in  the 
cause. 

Judgment  affirmed. 

Filed  Deo.  18, 1890. 
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Covenant. — Agreement  to  Maintain  Levee. — Covenant  not  Running  with  land. 
— Right  to  Enter  to  Make  Repairs. — Breach  of  Contract. — In  1877  the  water- 
works company  of  Indianapolis  was  in  possession  as  owner  of  that  part 
of  the  Central  canal  which  is  situated  in  Marion  county,  together  with 
certain  dams,  etc.,  one  of  which  was  at  Broad  Bipple.  An  abutting 
owner  near  the  dam  at  Broad  Bipple,  across  whose  land  the  water- 
works company  had  built  a  levee,  agreed  with  the  company  that  if  it 
would  continue  the  levee  to  a  certain  point  he  would  extend  it  across 
his  land  at  his  own  expense,  and  maintain  it,  and  release  the  company 
from  all  damages  from  high  water  in  the  past  and  future.  At  a  ju- 
dicial sale  the  water-works  property  was  sold  to  the  Indianapolis  Water 
Company.  The  abutting  owner  having  failed  to  keep  his  part  of  the 
levee  in  repair,  it  broke,  and  the  water  escaping  washed  out  a  part  of  a 
gravel  road.  The  company  paid  damages  to  the  gravel  road  company, 
and  made  repairs,  the  land-owner  having  failed  to  do  so. 

Held,  that  the  complaint,  stating  the  facts  as  above,  did  not  show  a  cause 
of  action  as  to  the  first  element  of  damages,  it  not  appearing  from  any 
of  the  averments  that  there  was  any  liability  on  the  part  of  the  water- 
works company  for  injuries  occasioned  the  gravel  road  company  by 
overflows  and  freshets. 

Held,  also,  that  the  water  company  was  not  entitled  to  recover  for  repairs 
made,  since  the  land-owner's  contract  to  repair  did  not  create  a  cove- 
nant running  with  the  land,  and,  therefore,  the  purchasing  company  ac- 
*     quired  no  rights  under  it. 

Held,  also,  that  the  company  had  no  right  under  the  contract  to  enter 
upon  the  land  to  make  repairs,  and  could  not  recover  for  the  repairs  so 
made  in  an  action  for  a  breach  of  the  contract  to  maintain  the  levee. 

From  the  Marion  Superior  Court. 

F.  Whiter,  A.  Baker  and  E.  Daniels,  for  appellant. 

G.  T.  Porter,  for  appellee. 

Coffey,  J. — The  material  facts  in  this  cause,  as  they  are 
disclosed  by  the  complaint,are,  that  on  the  7th  day  of  March, 
1877,  and  for  some  years  prior  thereto,  and  until  the  18th 
day  of  April,  1881,  the  water- works  Company,  of  Indian- 
apolis, Indiana,  a  duly  organized  corporation,  was  the  owner, 
and  in  the  posession  of  that  part  of  the  Central  canal  which  is 
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situated  in  Marion  county,  together  with  certain  dams,  water- 
powers,  leases,  and  contracts,  pertaining  to  said  canal  and 
its  use.  Of  said  dams  one  was  at  Broad  Ripple,  across 
White  river,  appurtenant  to  which  were  valuable  water- 
powers  and  privileges,  connected  with  which,  on  the  east 
bank  of  the  river,  was  a  levee  which  protected  the  dam  and 
the  lands  abutting  on  that  side  of  the  river  from  the  over- 
flow of  the  water  held  back  by  the  dam,  and  especially  pro- 
tected the  land  from  high  water  in  the  river.  On  the  7th 
day  of  March,  1877,  the  appellee  in  this  case,  being  the 
owner  of  a  certain  described  tract  of  land  abutting  on  the 
east  bank  of  White  river,  near  the  dam  at  Broad  Ripple, 
upon  a  part  of  which  the  water-works  company  had  built 
aud  then  owned  a  levee,  submitted  to  said  company  the  fol- 
lowing written  proposition : 
"To  the  Water- Works  Company  of  Indianapolis,  Indiana : 

"  I  hereby  propose  and  agree  that  if  you  will  continue  and 
raise  the  levee  on  the  bank  of  White  river  from  the  point  on 
the  south  where  you  did  the  work  in  1876,  to  the  fence  run- 
ning across  my  land  dividing  the  field  in  corn  last  year 
from  the  field  now  in  wheat,  I  will  extend  the  levee  north 
from  said  land  as  far  as  it  is  necessary,  across  my  land,  at 
my  expense,  and  that  I  will  maintain  and  keep  up  the  same,* 
and  relieve  and  release  the  said  water-works  company  from 
all  damages  or  liability  for  damages  from  high  water  in  the 
past  or  the  future.  The  levee  above  referred  to  is  on  the  east 
bank  of  White  river,  on  my  farm  known  as  the  '  Bacon 
farm,'  in  section  36,  town.  17  north,  of  range  3  east,  in  Ma- 
rion county,  Indiana ;  and  the  water-works  company  can 
take  earth  from  the  land  adjoining  to  make  said  levee.1' 

The  water- works  company  accepted  the  above  proposition, 
and  constructed  the  levee  to  the  point  indicated  therein, 
whereupon  the  appellee  extended  the  same  as  proposed. 

Under  a  judicial  decree  rendered  in  the  superior  court  of 
Marion  county,  all  of  the  water- works  property  of  the 
water-works  company  of  Indianapolis,  Indiana,  was  sold  on 
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the  18th  day  of  April,  1881,  and  purchased  by  Edward  Ham* 
ilton,  John  M.  Dennison  and  Deli  van  Woodruff.  On  the  23d 
day  of  April,  1881,  said  purchasers,  under  the  provisions  of 
an  act  of  the  General  Assembly  of  the  State,  approved  Feb- 
ruary 4th,  1881,  organized  the  Indianapolis  Water  Company, 
the  appellant  here,  as  a  corporation,  which  succeeded  to  all 
their  rights  in  said  property.  By  reason  of  the  failure  of  the 
appellee  to  keep  that  part  of  the  levee  constructed  by  him 
in  repair,  the  same  was  broken  on  the  10th  day  of  February, 
1883,  and  the  water  escaping  through  the  break,  in  a  strong 
current,  ran  over  the  land  on  the  east  side  of  White  river, 
and  over  the  road  of  "  The  Westfield  Gravel  Road  Com- 
pany," and  washed  out  a  part  of  its  road. 

The  appellant  paid  to  the  Westfield  Gravel  Road  Com- 
pany, on  account  of  the  damage  done  to  its  road,  the  sum 
of  $325.  The  appellee,  failing  to  repair  the  broken  levee 
after  notice,  the  same  was  repaired  by  the  appellant  at  a  cost 
of  $1,000.  This  action  was  brought  by  the  appellant  against 
the  appellee  to  recover  the  damages  paid  by  it  to  the  West- 
field  Gravel  Road  Company,  and  to  recover  the  amount  paid 
to  repair  the  levee. 

To  a  complaint  setting  out  the  facts  above  stated,  the  Ma- 
rion Superior  Court,  at  special  term,  sustained  a  demurrer, 
which  ruling  was  affirmed  upon  appeal  to  the  general  term. 

The  question  for  our  Consideration  relates  to  the  propriety 
of  the  ruling  of  the  court  in  holding  the  complaint  before 
us  insufficient  as  a  cause  of  action. 

Under  this  complaint  the  appellant  contends  for  two  ele- 
ments of  damages : 

First.  For  the  money  paid  to  the  Westfield  Gravel  Road 
Company  by  way  of  damages ;  and, 

Second.  For  money  paid  by  the  appellant  for  repairs  to 
the  levee  constructed  by  the  appellee. 

It  is  contended  by  the  appellee  that  as  to  the  first  element 
of  damages  no  cause  of  action  is  shown  by  the  complaint, 
because  it  does  not  appear  that  the  water-works  company 
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owed  it  as  a  duty  to  the  gravel  road  company  to  maintain 
the  levee  through  which  the  water  escaped,  and  that  if  it  did 
owe  such  duty  the  agreement  on  the  part  of  the  appellee  to 
build  and  maintain  such  levee  was  without  consideration. 

Independent  of  the  question  as  to  whether  we  should  take 
judicial  notice  of  the  fact  that  the  Central  canal,  and  the 
dam  across  White  river,  at  Broad  Ripple,  were  built  by  the 
State,  as  part  of  a  system  of  internal  improvement,  we  do 
not  think  the  complaint  states  facts  sufficient  to  authorize  a 
recovery  against  the  appellee  for  the  damages  paid  to  the 
gravel  road  company.  The  object  sought  to  be  attained  by 
this  contract  seems  to  us  to  be  plain,  namely,  the  protection 
of  the  appellee's  land  against  overflows  from  White  river. 

This  object  is  made  manifest  by  the  proposition  of  the  ap- 
pellee to  the  water- works  company  to  release  it  from  all  dam- 
ages, past  and  future,  in  consideration  of  the  construction 
by  the  latter  of  the  levee  to  a  given  point.  But  whatever 
construction  is  to  be  given  to  the  contract  in  suit,  there  are 
no  facts  stated  in  the  complaint  tending  to  show  a  liability 
on  the  part  of  the  water- works  company  for  injuries  occa- 
sioned by  overflows  and  freshets  in  White  river.  We  are 
not  at  liberty  to  presume  that  the  parties  erecting  the  dam 
across  White  river,  at  Broad  Ripple,  did  so  in  violation  of 
law,  in  the  absence  of  some  showing  to  that  effect,  and  that 
they  did  not  take  the  necessary  steps  to  have  the  damages 
assessed  which  might  accrue  to  abutting  land-owners  by 
reason  of  its  construction.  Having  reached  the  conclusion 
that  the  complaint  does  not  otherwise  state  facts  sufficient  to 
authorize  a  recovery  against  the  appellee  for  the  damages 
paid  to  the  Westfield  Gravel  Road  Company,  we  need  not 
inquire  into  the  question  of  the  consideration  upon  which 
the  contract  was  executed. 

As  to  the  second  element  of  damages,  it  is  contended  by 
the  appellee  that  as  the  contract  in  suit  was  not  made  with 
the  appellant,  but  was  made  with  the  water-works  company, 
the  appellant  can  not  maintain  an  action  for  its  breach.  It  is 
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urged  by  the  appellee  that  the  contract  does  not  create  a  cov- 
enant running  with  the  land,  and  as  the  levee  vas  to  be  con- 
structed by  the  appellee  upon  his  own  land,  and  was  to  be 
wholly  maintained  by  himself,  the  appellant,  by  its  purchase 
of  the  water-works  property,  did  not  acquire  any  rights  in  this 
contract.  On  the  other  hand,  it  is  contended  by  the  appel- 
lant that  the  contract  in  suit  did  create  a  covenant  running 
with  the  land,  and  that  those  purchasing  the  water-works 
property  succeeded  to  the  rights  of  that  company  in  this  con- 
tract. 

We  are  of  the  opinion  that  the  contract  before  us  does 
not  create  a  covenant  running  with  the  land.  A  covenant 
which  may  run  with  the  land  must  have  relation  to  the  in- ' 
terest  or  estate  granted,  and  the  act  to  be  done  must  concern 
the  interest  created  or  conveyed.  Conduitt  v.  Row,  102  Ind. 
166 ;   Wells  v.  Benton,  108  Ind.  585. 

In  this  case  no  estate  was  granted  by  the  appellee  to  the 
water-works  company.  The  levee  in  controversy  was  built 
by  the  appellee  upon  his  own  land,  at  his  own  expense,  and 
was  to  be  wholly  maintained  by  him.  Not  even  an  ease- 
ment was  granted  to  the  water-works  company,  and  it  had 
no  right  to  enter  upon  the  land  upon  which  this  levee  was 
constructed  for  the  purpose  of  repairing  it.  As  no  estate 
was  granted  to  the  water-works  company  by  the  contract  be- 
fore us,  there  was  none  to  which  it  could  attach.  It  created 
a  mere  personal  obligation  on  the  part  of  the  appellee  for  a 
breach  of  which  he  was  personally  liable.  It  may  be  con- 
ceded that  the  appellant  succeeded,  under  the  judicial  sale 
named  in  the  complaint,  to  all  the  rights  of  the  water-works 
company  in  the  water- works  property,  but  there  are  no  aver- 
ments of  fact  tending  to  show  that  it  succeeded  to  any  con- 
tract of  a  personal  nature  not  attached  to  and  forming  a  part 
of  that  property. 

In  the  absence  of  some  showing  we  can  not  presume  that 
such  judicial  sale  transferred  to  the  purchasers  the  choses  in 
action  belonging  to  the  water-works  company. 
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Furthermore,  under  the  contract  before  us,  no  right  to 
enter  the  appellee's  land  is  granted.  The  duty  to  construct 
the  levee  and  maintain  it  was  imposed  upon  the  appellee/  In 
our  opinion  the  appellant  had  no  right  to  enter  upon  the 
land  of  the  appellee  and  make  the  repairs  for  which  it  now 
seeks  to  recover.  Its  remedy,  if  it  had  any,  was  by  action 
against  the  appellee  for  any  damages  sustained  by  reason  of 
a  breach  of  the  contract.  The  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  appellee. 

Judgment  affirmed. 

Filed  Dec.  19, 1890. 


No.  14,636. 

196    878 

x3-"l  De  Hart  v.  Haun. 


Malpractice.—  Complaint — When  Sounding  in  Tort. — Exemption, — In  an 
action  against  a  physician  for  damages  growing  out  of  alleged  mal- 
practice, the  complaint  alleged  that  the  plaintiff,  having  injured  his 
right  shoulder  and  arm,  "  the  defendant,  being  then  a  practicing  phys- 
ician and  surgeon,  as  such  undertook  faithfully,  skilfully  and  dili- 
gently to  treat  and  set,  and  endeavor  to  cure  and  heal  said  arm  and 
shoulder."  Then  follow  proper  averments  as  to  his  lack  of  skill,  neg- 
ligence, etc. 

Held,  that  the  action  was  in  tort,  and  not  on  contract,  and  that  judgment 
having  been  recovered  against  the  defendant  he  was  not  entitled  to  an 
exemption. 

From  the  Warren  Circuit  Court. 

W.  P.  Rhodes  and  E.  Stansbury,  for  appellant. 
J.  McCabe  and  E.  F.  McCabe,  for  appellee. 

Olds,  C.  J. — This  was  an  action  brought  by  the  appellant 
in  replevin,  for  the  possession  of  a  mare.  Execution  was 
issued  against  the  property  of  the  appellant  on  a  judgment 
rendered  against  him  in  the  Warren  Circuit  Court,  in  favor 
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of  Jacob  Etmire  for  $500  in  an  action  for  malpractice. 
The  writ  was  placed  in  appellee's  hands,  as  sheriff  of  said 
county,  and  levied  upon  said  mare,  which  was  the  property 
of  appellant.  The  appellant  filed  at  the  proper  time,  with 
the  sheriff,  a  schedule  of  his  property,  duly  verified,  and  de- 
manded the  mare  as  exempt  from  execution,  and  the  sheriff 
refusing  to  allow  the  appellant  an  exemption,  this  suit  was 
brought  for  the  possession  of  the  mare,  alleging  the  facts. 
The  appellee  answered  in  denial,  and  by  a  second  paragraph. 
The  second  paragraph  alleged  that  the  judgment  upon  which 
execution  was  issued  was  rendered  in  said  case  of  Etmire 
against  De  Hart,  which  was  one  of  tort,  setting  out  a  copy  of 
the  complaint  in  said  cause,  and  that  issue  was  joined  by 
general  denial  and  a  trial  had,  and  the«judgment  rendered 
upon  the  issue  so  joined.  The  appellant  demurred  to  the 
second  paragraph  of  answer,  which  was  overruled  and  excep- 
tions reserved,  and  the  ruling  assigned  as  error.  It  is  con- 
tended by  counsel  for  appellant  that  the  action  of  Etmire 
against  De  Hart  was  on  contract,  and,  therefore,  he  is  enti- 
tled to  an  exemption  ;  on  the  other  hand,  it  is  contended  by 
counsel  for  appellee  that  the  action  was  in  tort,  and  that  ap- 
pellant is  not  entitled  to  an  exemption.  The  question  to  be 
determined  arises  upon  the  complaint  in  the  action  for  mal- 
practice. 

The  complaint  is  as  follows : 

"The  plaintiff,  Jacob  Etmire,  complains  of  the  defendant, 
Jacob  De  Hart,  and  says  that  on  June  8th,  1885,  from  a  fall 
from  his  horse  he  dislocated,  bruised  and  injured  his  right 
shoulder  and  arm,  and  the  defendant,  being  then  a  practicing 
physician  and  surgeon,  as  such  undertook  faithfully,  skil- 
fully and  diligently  to  treat  and  set,  and  endeavor  to  cure 
and  heal  said  arm  and  shoulder.  But  the  plaintiff  avers  that 
on  the  contrary  thereof,  the  said  defendant  conducted  him- 
self in  and  about  his  endeavoring  to  set  said  arm  and  shoul- 
der, and  in  and  about  curing  the  same,  so  unskilfully,  neg- 
ligently and  unprofessionally  that  by  reason  of  the  improper 
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treatment  and  unskilful  and  negligent  conduct  of  the  defend- 
ant, said  arm  and  shoulder  were  not  set,  nor  healed  and 
cured,  but  were  permitted  to  remain  out  of  place  for  the 
space  of  four  weeks,  until  it  became  impossible  to  properly 
set  or  cure  the  same.     Whereby,"  etc. 

We  think  it  clear  that  this  complaint  is  for  the  tort,  and 
not  a  suit  upon  a  contract.  The  complaint  alleges  no  more 
than  the  law  imposed  upon  the  defendant,  and  is  implied  on 
the  part  of  the  surgeon  from  undertaking  the  services,  and 
it  does  not  attempt  to  allege  a  contract  and  breach  thereof. 

In  1  Chitty  Pleading,  p.  397,  it  is  said:  "When  the 
plaintiff's  right  consists  in  an  obligation  on  the  defend- 
ant to  observe  some  particular  duty,  the  declaration  must 
state  the  nature  of  §uch  duty,  which  we  have  seen  may  be 
founded  either  on  a  contract  between  the  parties,  or  on  the 
obligation  of  law,  arising  out  of  the  defendant's  particular 
character  or  situation  ;  and  the  plaintiff  must  prove  such 
duty  as  laid,  and  a  variance  will,  as  in  actions  on  contracts, 
be  fatal.  When  the  declaration  is  for  the  breach  of  an  express 
or  implied  contract,  and  proceeds  for  nonfeasance,  the  con- 
sideration of  the  contract  must  be  stated  either  in  terms  or 
in  substance ;  but  when  it  is  for  a  misfeasance  or  malfeasance, 
no  consideration  need  be  stated.  And  when  it  is  founded  on 
the  obligation  of  law,  unconnected  with  any  contract  be- 
tween the  parties,  it  is  sufficient  to  state  very  concisely  the 
circumstances  which  gave  rise  to  the  defendant's  particular 
duty  or  liability." 

In  the  complaint  in  question  no  consideration  is  alleged. 
It  is  simply  alleged  that  the  defendant,  as  such  surgeon,  "  un- 
dertook faithfully,  skilfully  and  diligently  to  treat  and  set 
and  endeavor  to  cure  and  heal  said  arm  and  shoulder."  It 
does  not  allege  that  the  defendant  undertook  or  promised  to 
do  any  thing  more  in  the  treatment  of  the  case  than  the  law 
made  it  his  duty  to  do.  The  word  im  undertook  "  is  not  a 
synonym  for  "  promised,"  "  agreed  "  or  "  contracted."  A 
party  may  have  undertaken  to  do  an  act  without  any  con- 
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tract  or  agreement  with  another  to  do  the  act  or  promise 
made  to  another.  The  word  is  used  in  the  sense  of "  entered 
upon." 

In  the  case  of  Qoble  v.  Dillon,  86  Ind.  327,  the  complaint 
alleged  that  the  defendants  "  were  called  upon  and  requested 
to  exercise  their  professional  knowledge  and  skill  in  adjust- 
ing and  setting  said  broken  bone,  and  cure  and  heal  the 
same ;  that  they  undertook  the  same  as  such  physicians  and 
surgeons,  for  a  reasonable  fee,  to  be  thereafter  paid  them." 
And,  in  speaking  of  the  complaint,  the  court  in  that  case 
said :  "  Though  his  pleading  is  not  in  good  form,  we  think 
that  upon  a  reasonable  construction  of  the  language  em- 
ployed, according  to  its  ordinary  meaning,  the  complaint  was 
in  tort.  No  promise  of  the  appellees  is  alleged.  The  word 
4  undertook,9  taken  with  the  context,  may  perhaps  be  said  to 
be  used  in  the  sense  of  entered  upon,  and  not  in  the  sense  of 
promised,  engaged  or  became  bound.' " 

This  case  is  limited  in  some  respects  in  the  case  of  Boor 
v.  Lowrey,  103  Ind.  468,  but  not  in  relation  to  the  construc- 
tion of  the  complaint.  In  the  latter  case  the  complaint  al- 
leged an  employment  by  the  plaintiff,  and  "  they  under- 
took, for  a  certain  reward,  to  set,"  etc.,  and  the  court  says : 
u  It  might  well  be  said  within  the  holding  in  Ooble  v.  Dil- 
lon, 86  Ind.  327  (44  Am.  Rep.  308),  that  the  action  was 
brought  in  form  ex  delicto."  Judges  Elliott  and  Zollabs 
concurred  in  the  principal  opinion,  for  the  reason,  as  stated 
in  their  separate  opinion,  that  the  complaint  is  in  tort,  and 
not  in  contract.  These  decisions  are  conclusive  of  the  ques- 
tions involved. 

In  Hoopingarner  v.  Levy,  77  Ind.  455,  the  same  rule  is  ap- 
plied in  the  construction  of  a  complaint.  It  is  contended 
that  the  complaint  in  this  case  is  in  form  the  same  as  in  the 
case  of  Coon  v.  Vaughn,  64  Ind.  89,  which  was  held  to  be 
founded  upon  contract,  but  the  allegations  are  different.  In 
the  complaint  in  the  case  of  Coon  v.  Vaughn,  supra,  it  is  al- 
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leged  that  the  defendant  undertook  and  promised  the  plain* 
tiff  in  consideration  of  a  reasonable  reward. 

As  we  construe  the  complaint  it  is  an  action  in  ex  delicto; 
and  the  defendant  was  not  entitled  to  an  exemption. 

There  was  no  error  in  overruling  the  demurrer  to  the  an- 
swer. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  19, 1890. 


No.  14,465. 

Keeler  v.  Heims. 

Bill  of  Exceptions.—  When  not  Presented  in  Season.— Where  the  motion 
for  a  new  trial  was  overruled  on  Jane  24th,  1887,  and  ninety  days  given 
from  that  time  within  which  to  file  a  bill  of  exceptions,  a  bill  of  excep- 
tions presented  to  the  judge  for  his  signature  on  September  24th,  fol- 
lowing, is  not  presented  in  season. 

From  the  Hancock  Circuit  Court. 

2J.  J.  Everett,  for  appellant. 

H.  Speed  and  0.  B.  Jameson,  for  appellee. 

Berkshire,  J. — The  judgment  rendered  in  the  trial  court 
is  within  the  issues. 

The  errors  assigned  are  not  effectual  in  the  absence  of  the 
evidence. 

The  court  gave  to  the  appellant  ninety  days  from  the  date 
at  which  the  motion  for  a  new  trial  was  overruled  in  which 
to  file  his  bill  of  exceptions. 

The  motion  was  overruled  on  the  24th  day  of  June,  1887, 
and  the  bill  of  exceptions  was  not  presented  to  the  judge  for 
his  signature  until  the  24th  day  of  the  following  September, 
ninety-two  days, excluding  the  first  and  including  the  last  days. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  19, 1890. 


NOVEMBER  TERM,  1890. 


383 


Straight  v.  Roberts  et  al. 


No.  14,670. 

Straight  v.  Robebts  et  al. 

Fraudulent  Conveyance. — Evidence  of  Fraud.— Where  a  mortgage  is 
founded  upon  a  valuable  consideration  it  will  not  be  decreed  void  unless 
the  mortgagee  united  with  the  mortgagor  to  defraud  the  creditors  of  the 
latter.  If,  in  such  a  case,  there  is  no  affirmative  evidence  of  fraud  on 
the  part  of  the  mortgagee,  the  mortgage  will  stand. 

Sake. — Mortgage  to  Creditor.  —  Preference  of  Creditor. — Where  a  chattel 
mortgage  was  executed  to  secure  a  debt  due  the  mortgagee,  knowledge 
that  a  verdict  had  been  returned  against  the  mortgagor,  which  he  was 
unable  to  pay,  did  not  make  it  a  fraud  on  the  part  of  the  mortgagee  to 
take  the  security,  as  a  creditor  may  obtain  a  preference  from  his  debtor. 

From  the  Benton  Circuit  Court. 

2).  E.  Straight  and  D.  Fraser,  for  appellant. 
if.  JT.  Walker  and  G.  H.  Gray,  for  appellees. 

Elliott,  J. — The  appellant  assails  a  chattel  mortgage  ex- 
ecuted to  the  appellee,  Richard  B.  Roberts,  by  his  brother 
and  co-appellee,  Carroll  K.  Roberts,  upon  the  ground  that 
it  was  fraudulent. 

The  only  point  made  against  the  finding  of  the  trial  court 
is  that  it  is  contrary  to  the  evidence,  but  we  are  required  by 
a  long  settled  rule  to  adjudge  that  the  point  is  not  well  taken, 
for  there  is  evidence  supporting  the  finding.  It  appears  that 
tha  chattel  mortgage  was  executed  to  secure  a  debt  due  the 
mortgagee,  and  hence  it  was  supported  by  a  sufficient  con- 
sideration. It  is  a  familiar  rule  that  where  a  mortgage  is 
founded  upon  a  valuable  consideration  it  will  not  be  decreed 
void  unless  the  mortgagee  united  with  the  mortgagor  to  de- 
fraud the  creditors  of  the  latter.  If  there  is  in  such  a  case 
no  affirmative  evidence  of  fraud  on  the  part  of  the  mort- 
gagee, the  mortgage  will  stand.  We  think  there  was  no  ev- 
idence of  that  character  in  this  instance  sufficient  to  justify 
us  in  setting  aside  the  finding  of  the  trial  court.  The  mort- 
gagee, it  is  true,  knew  that  a  verdict  had  been  returned 
against  the  mortgagor,  and,  knew,  also,  it  may,  perhaps,  be 
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inferred,  that  the  mortgagor  was  unable  to  pay  the  sum 
named  in  the  verdict,  but  this  knowledge  did  not  make  it  a 
fraud  on  the  part  of  the  mortgagee  to  take  security  for  a 
debt  due  him,  for  it  is  well  settled  that  a  creditor  may  obtain 
a  preference  from  his  debtor.  Lard  v.  Fisher,  19  Ind.  7 ; 
Wilcox8on  v.  Annesley,  23  Ind.  285 ;  McGoldrick  v.  Slevin,  43 
Ind.  522 ;  Broohrille  NaVl  Bank  v.  Kimble,  76  Ind.  195  ; 
Boling  v.  Howell,  93  Ind.  329. 

There  may  be  circumstances  indicative  of  fraud,  but  they 
do  not  outweigh  the  evidence,  which  the  trial  court  accepted 
as  trustworthy. 

Judgment  affirmed. 

Filed  Dec  20, 1890. 


No.  14,633. 

The  Midland  Railway  Company  v.  The  Island 

Coal  Company  et  al. 

Practice.— Actions. —  Consolidation. — Stipulation  for  Continuance. —  Where 
two  plaintiffs  in  suits  against  a  corporation  each  songht  a  judgment  on 
account  and  the  appointment  of  a  receiver,  and  the  two  actions  were 
consolidated,  an  agreement  by  one  of  the  plaintiffs,  after  the  appoint- 
ment of  a  receiver,  for  a  stay  of  proceedings  and  a  continuance,  was  not 
binding  on  the  other,  who  was  entitled  to  prosecute  his  claim  to  final 
judgment. 

From  the  Boone  Circuit  Court. 

H.  Orawford,  for  appellant. 

jP.  Winter  and  J".  B.  Elam,  for  appellees. 

Olds,  C.  J. — The  appellee,  the  Island  Coal  Company, 
filed  its  complaint  in  the  Boone  Circuit  Court  against  the  ap- 
pellant upon  an  account,  alleging  the  insolvency  of  the  ap- 
pellant and  other  facts,  and  asking  judgment  for  the  amount 
due  it,  and  for  the  appointment  of  a  receiver. 

The  appellee,  the  Scranton  Steel  Company,  also  filed  its 
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complaint  in  said  court  against  the  appellant  on  an  account 
for  $39,912.10,  and  alleging  tbe  insolvency  of  tbe  appellant 
and  other  facts,  and  also  asking  for  the  appointment  of  a  re- 
ceiver. 

By  agreement  of  all  the  parties,  as  shown  by  the  record, 
the  two  causes  were  consolidated.  The  court  then  made  an 
order  and  rendered  a  judgment  appointing  a  receiver,  from 
which  judgment  appellant  prayed  an  appeal  and  filed  an  ap- 
peal bond. 

The  appellant  then  moved  for  a  stay  of  proceedings  and 
a  continuance  of  the  cause  as  to  both  plaintiffs  in  the  cause, 
and  filed  an  affidavit  in  support  of  the  motion,  based  upon  a 
written  agreement  signed  by  the  Island  Coal  Company,  agree- 
ing to  stay  proceedings  in  said  cause  for  six  months.  The 
Scranton  Steel  Company  was  not  a  party  to  such  agreement, 
and  a  counter-affidavit  was  filed  on  behalf  of  the  Scranton 
Steel  Company,  made  by  the  president  of  said  company, 
showing  said  Scranton  Steel  Company  had  made  no  such 
agreement,  and  was  in  no  way  bound  by  the  agreement  made 
by  the  Island  Coal  Company.  The  motion  was  sustained  by 
the  court,  and  the  cause  continued  as  to  the  Island  Coal 
Company,  and  overruled  as  to  the  Scranton  Steel  Company. 
The  appellee  then  filed  an  answer  to  the  complaint  of  the 
Scranton  Steel  Company,  admitting  the  indebtedness  sued  for 
in  the  complaint,  but  denying  the  allegations  in  the  com- 
plaint stating  reasons  for  the  appointment  of  a  receiver. 
Thereupon  the  court  rendered  judgment  for  the  amount  ad- 
mitted in  the  answer  to  be  due  the  Scranton  Steel  Company, 
whereupon  the  appellant  prayed  an  appeal  from  said  judg- 
ment. 

The  appeal  from  both  judgments  is  sought  to  be  presented 
by  the  record  in  this  case. 

The  principal  questions  discussed  in  appellant's  brief  re- 
late to  the  appointment  of  a  receiver,  but  on  motion  of  the 
Vol.  126.— 25 
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appellee  the  appeal  from  the  order  and  decree  appointing  a 
receiver  has  been  dismissed,  and  there  remains  no  real  ques- 
tions to  be  passed  upon. 

Objection  is  made  to  the  sufficiency  of  the  complaint,  bnt 
it  is  clearly  sufficient  to  sustain  the  judgment  on  the  account, 
which  is  the  only  judgment  appealed  from,  and  no  good  pur- 
pose would  be  subserved  by  setting  out  its  averments. 

There  is  the  further  question  presented  as  to  the  ruling  of 
the  court  in  overruling  the  motion  to  stay  proceeding  as  to 
the  Scranton  Steel  Company. 

No  objection  was  made  to  the  consolidation  of  the  two  ac- 
tions ;  the  consolidation  was  ordered  by  the  court  on  agree- 
ment of  all  the  parties.  The  consolidation,  no  doubt,  was 
made  for  the  reason  that  both  complaints  asked  for  the  ap- 
pointment of  a  receiver;  but  notwithstanding  such  consoli- 
dation the  rights  of  the  plaintiffs  in  the  two  actions,  as  re- 
gards their  claims  against  the  appellant,  remained  separate 
and  distinct,  and  separate  and  distinct  proof  had  to  be  made 
of  each  claim ;  and  in  so  far  as  the  action  was  for  judgment 
on  the  accounts  of  the  respective  parties,  it  was  separate  and 
distinct,  and  one  plaintiff  could  not  make  an  agreement  in 
regard  to  it  that  would  bind  the  other,  and  did  not  attempt 
to  do  so.  By  the  agreement  relied  on,  the  Island  Coal  Com- 
pany agreed  that,  in  so  far  as  it  was  concerned,  it  would  not 
press  its  claim  to  judgment  for  six  months,  and  as  to  it  the 
case  might  stand  continued.  The  appellant  received  all  that 
he  was  entitled  to,  under  his  contract.  There  is  no  showing 
that  any  harm  resulted  from  this  ruling  of  the  court. 

If,  when  cases  in  favor  of  several  parties  plaintiff  are  con- 
solidated, the  plaintiff  in  one  of  the  cases  can  suspend  pro- 
ceedings as  to  the  whole  case  at  his  will,  by  agreement  with  the 
defendant,  then  a  party  having  but  a  small  claim,  or  per- 
haps, in  fact,  no  legal  or  equitable  claim  at  all  upon  which 
he  is  entitled  to  final  judgment  may,  by  a  simple  agreement 
relating  to  his  own  claim,  postpone  the  case  indefinitely,  and 
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prevent  other  just' creditors  from  prosecuting  their  claims  to 
final  judgment.     We  can  not  consent  to  this  theory. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dec  20, 1890. 
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Exemption  FEOM  Execution.— Action  against  Sheriff.— Complaint— Suffi- 
ciency of. — In  an  action  against  a  sheriff  for  selling  the  property  of  the 
plaintiff  which  he  claimed  he  was  entitled  to  as  exempt  from  execu- 
tion, the  complaint  alleged  that  the  defendant  levied  an  execution  is- 
sued on  a  judgment  recovered  against  the  plaintiff  on  a  promissory 
note  upon  the  land  of  the  plaintiff,  of  the  value  of  $7,000;  that  the 
plaintiff  was  entitled  to  claim  the  benefit  of  the  exemption  laws  of  the 
State  of  Indiana,  and  that  he  made  out  and  delivered  to  the  defendant 
the  schedule  prescribed  by  statute  and  demanded  that  all  of  his  per- 
sonal property  contained  therein,  of  the  value  of  $287,  be  set  off  as  ex- 
empt from  execution,  and  that  the  defendant,  after  having  made  a  sale 
of  said  real  estate,  pay  to  him  the  difference  between  the  appraised 
value  of  the  personal  property  and  the  sum  of  $600  allowed  him  as  ex- 
empt from  execution,  from  the  proceeds  of  the  sale ;  that  the  defendant 
sold  the  real  estate  and  refuses  to  pay  any  part  of  the  purchase-money 
received  therefor  to  the  plaintiff. 

Held,  that  the  complaint  states  a  good  cause  of  action,  and  is  sufficiently 
certain. 

Same. — Second  Exemption  as  Against  Alias  Execution. — Right  of  Plaintiff  to 
Claim. — In  an  action  against  a  sheriff  for  selling  property  claimed  as 
exempt  from  execution,  the  defendant  answered  that  the  execution 
levied  upon  the  property  was  an  alias,  and  that  as  against  the  original 
execution  an  exemption  had  been  allowed. 

Held,  that  the  answer  did  not  state  a  good  defence ;  that  the  fact  that  the 
plaintiff  had  had  one  exemption  did  not  defeat  his  right  to  another  if 
made  in  good  faith,  and  that  if  the  demand  for  the  second  exemption 
was  not  made  in  good  faith  the  burden  was  on  the  defendant  to  allege 
and  prove  the  fraud. 

From  the  Elkhart  Circuit  Court. 
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H.  D.  Wilson  and  JF.  «/".  Davis,  for  appellant. 
JF.  i.  Stonex  and  jE.  JE.  Mummert,  for  appellee. 

Berkshire,  J. — The  complaint  in  this  action  sounds  in 
tort.  The  appellant  is  sued  in  his  individual  capacity  for  an 
alleged  wrong  charged  to  have  been  committed  under  color 
of  his  office  as  sheriff  of  Elkhart  county. 

Three  several  errors  are  assigned :  the  first  is  that  the 
court  erred  in  overruling  the  demurrer  to  the  complaint,  and 
the  second  in  sustaining  the  demurrer  to  the  answer. 

The  third  is  embraced  in  the  first  and  second,  and  need 
not  be  stated. 

h?  After  carefully  considering  the  complaint  we  are  satisfied 
that  it  states  a  good  cause  of  action. 

It  has  been  held  many  times  by  this  court,  since  the  adop- 
tion of  our  civil  code,  that  nothing  more  than  certainty  to  a 
common  intent  is  required  in  a  pleading. 

The  complaint  under  consideration  comes  up  to  this 
standard,  and  the  facts  stated  disclose  a  cause  of  action. 

It  appears  that  Henry  Bemenderfer,  as  executor  of  the 
last  will  of  George  A.  Snider,  on  the  2 2d  day  of  June,  1887, 
recovered  a  judgment  in  the  Elkhart  Circuit  Court  against 
the  appellee  for  $2,070.43,  and  for  costs,  in  an  action  on  a 
promissory  note  executed  by  the  appellee  to  the  testator,  and 
on  the  14th  day  of  February,  1888,  execution  issued  upon 
the  judgment,  and  was  placed  in  the  hands  of  the  appellant 
as  sheriff  of  said  county  ;  that,  on  the  —  day  of  February, 
1888,  the  appellant  levied  said  execution  upon  certain  real 
estate  belonging  to  the  appellee  (describing  it)  of  the  value 
of  $7,000 ;  that  the  appellee  was  then,  and  still  is,  a  resident 
householder  of  said  county,  and  entitled  to  claim  the  benefit 
of  the  exemption  laws  of  the  State  of  Indiana,  and  on  the 
24th  day  of  March,  1888,  made  out  and  delivered  to  the  ap- 
pellant an  inventory  covering  the  provisions  of  the  statute, 
and  demanded  that  all  of  his  personal  property  contained  in 
said  schedule,  amounting  to  (257  in  value,  be  set  off  to  him 
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as  exempt  from  execution,  and  also  demanded  that  the  ap- 
pellant, after  having  made  sale  of  said  real  estate,  pay  over 
to  him  the  difference  between  the  appraised  value  of  said  per- 
sonal property,  and  the  sum  of  $600  allowed  him  as  exempt 
from  execution,  out  of  the  proceeds  of  said  sale  ;  that  at  the 
same  time  the  appellee  demanded  an  appraisement  of  all  of 
his  property,  and  selected  George  Burhans,  a  disinterested 
householder  of  the  neighborhood,  as  an  appraiser,  to  act  in 
his  behalf  in  making  said  appraisement. 

It  is  then  averred  that  the  appellant  refused  to  recognize 
the  appellee's  claim  to  an  exemption,  and  went  on  and  sold 
said  real  estate,  received  the  purchase-money  therefor,  and 
refuses  to  pay  any  part  thereof  to  the  appellee. 

It  appears  that  the  judgment  is  founded  upon  a  debt  grow- 
ing out  of  contract. 

A  promissory  note  is  a  contractual  obligation,  and,  as  al- 
ready indicated,  the  judgment  was  rendered  upon  a  promis- 
sory note. 

We  think  it  sufficiently  appears  that  a  demand  was  made 
in  proper  time,  and  that  the  appellee  was  entitled  to  some 
relief  whether  he  was  entitled  to  the  $600  exemption  claimed 
or  only  to  a  $300  exemption. 

This  brings  us  to  the  court's  ruling,  brought  in  question 
by  the  second  alleged  error. 

The  answer,  in  short,  averred  that  the  execution  referred 
to  in  the  complaint  was  an  alias  ;  that,  as  against  the  first  or 
original  execution,  the  appellee  demanded  an  exemption  of 
$600,  and  filed  his  inventory  and  schedule  with  the  appel- 
lant, and,  pursuant  to  such  demand,  $600  in  personal  prop- 
erty was  set  off  and  delivered  to  him,  and  the  personal  prop- 
erty referred  to  in  the  complaint  is  a  part  of  the  exemption 
of  which  the  appellee  has  had  the  benefit. 

It  is  well  settled  that  exemption  laws  are  to  be  liberally 
construed,  with  a  view  to  favoring  the  judgment  debtor,  and 
that  the  exemption  is  not  alone  for  the  benefit  of  the  debtor, 
but  for  his  family  as  well,  and  that  such  construction  should 
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be  given  thereto  as  will  save  to  the  debtor  and  his  family  at 
all  times  the  full  exemption  which  the  law  bestows.  Butner 
v.  Bowser,  104  Ind.  255;  Astley  v.  Capron,  89  Ind.  167; 
State,  ex  rel,  v.  Read,  94  Ind.  103  ;  Goudy  v.  Werbe,  117  Ind. 
154  (163) ;  Thompson  Homestead  and  Exemptions,  sec- 
tion 40. 

Applying  this  construction  to  our  statute,  and  the  consti- 
tutional provision  upon  which  it  rests,  the  fact  that  the  ap- 
pellee had  already  had  one  exemption  did  not  cut  off  his 
right  to  another  if  made  in  good  faith. 

If  the  demand  for  the  second  exemption  was  not  made  in 
good  faith,  the  burden  was  on  the  appellant  to  allege  and 
prove  the  fraud.     Wets  v.  Levy,  69  Ala.  309. 

The  right  of  exemption  did  not  exist  at  common  law.  7 
Am.  and  Eng.  Encyc.  of  Law,  130,  note  4. 

As  the  right  is  a  mere  statutory  or  constitutional  one,  the 
character  of  the  exemption  and  circumstances  under  which 
it  may  be' claimed  depend  upon  the  construction  to  be  given 
to  the  statute  or  constitutional  provision  upon  which  the 
right  depends.     Robinson  v.  Hughes,  117  Ind.  293. 

We  are,  therefore,  not  inclined  to  follow  the  rule  as  stated 
in  Herman  Executions,  112,  and  Thompson  on  Homestead 
and  Exemptions,  section  856,  and  Vogelsong  v.  Bdtzhoover, 
59  Pa.  St.  59. 

Our  constitutional  provision  is  as  follows  :  "  The  privilege 
of  the  debtor  to  enjoy  the  necessary  comforts  of  life  shall  be 
recognized  by  wholesome  laws,  exempting  a  reasonable 
amount  of  property  from  seizure  or  sale  for  the  payment  of 
any  debt  or  liability  hereafter  contracted."  Article  1,  sec- 
tion 22.     See  section  67,  R.  S.  1881. 

The  statute  is  as  as  follows:  "An  amount  of  property  not 
exceeding  in  value  six  hundred  dollars,  owned  by  any  resi- 
dent householder,  shall  not  be  liable  to  sale  on  execution  or 
any  other  final  process  from  a  court,  for  any  debt  growing 
out  of  or  founded  upon  a  contract,  express  or  implied,  after 
the  taking  effect  of  this  act."     Section  703,  R.  S.  1881. 
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The  sole  question  involved  by  the  record  in  this  case  is  one 
of  new  impression  in  this  court,  but  the  conclusion  which 
we  have  reached  seems  to  be  in  harmony  with  the  intention 
of  the  framers  of  the  Constitution,  as  manifested  by  the  hu- 
mane provision  to  which  we  have  referred,  found  in  that  in- 
strument. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  20, 1890. 


No  14,661. 

The  Ohio  and  Mississippi  Railway  Company  v.  Trow- 
bridge, by  Next  Friend. 

Negligence.— Railroad, — Occupancy  of  Highway  by  Hand-Cars, — A  railroad 
company  has  do  right  to  use  a  highway  for  the  storage  of  cars,  or  as  a 
place  for  their  temporary  deposit.  The  permanent  or  temporary  occu- 
pancy of  a  highway  by  the  cars  of  a  railroad  company  is,  prima  facie, 
unlawful. 

Same.— Obstruction  of  Highway  by  Hand-car. — Injury  to  Traveller. — Proximate 
Cause. — Liability  of  Company, — For  a  distance  of  one-half  mile  west  of  a 
highway  crossing,  the  highway  and  the  railway  ran  parallel  one  hun- 
dred feet  apart.  For  this  distance  the  view  of  one  travelling  upon 
the  highway  is  unobstructed  and  the  employees  of  the  railway  could 
plainly  see  any  one  travelling  along  the  public  road.  On  a  day  the 
plaintiff  was  travelling  the  road,  riding  a  gentle  horse,  the  employees 
moved  a  hand-caiy  which  they  were  using,  in  the  direction  in  which  the 
plaintiff  was  going,  passing  her  on  their  way.  When  they  reached  the 
crossing  they  removed  the  hand-car  from  the  track,  and  placed  it  upon 
the  highway.  As  there  was  no  way  for  the  plaintiff  to  go  except  by  passing 
the  hand- car,  she  kept  on  along  the  highway.  When  near  the  hand-car 
standing  on  the  highway,  her  horse  took  fright  at  the  hand-car,  and  she 
was  thrown  to  the  ground  and  injured.  In  answer  to  interrogatories  the 
jury  found  that  the  hand-car  was  about  ten  feet  from  the  center  of  the 
highway,  which  was  about  forty-five  feet  in  width,  and  constituted  an 
obstruction  ;  that  the  hand-car  could  be  seen  at  a  distance  of  sixty  feet 
from  the  place  where  it  was  standing,  and  was  seen  by  the  plaintiff; 
that  there  was  nothing  unusual  in  the  appearance  of  the  hand-car,  and 
that  it  had  been  standing  on  the  highway  about  two  minutes  before  the 
plaintiff  was  thrown. 
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Held,  that  the  obstruction  of  the  highway  by  the  hand-car  was  unlawful, 
and  the  proximate  cause  of  the  injury,  and  that  a  verdict  for  the  plain* 
tiff  was  sustained,  notwithstanding  the  answers  to  interrogatories. 

Same. — Knowledge  of  Obstruction, —  Contributory  Negligence. — The  fact  that 
the  plaintiff  knew  that  the  hand-car  was  in  the  highway  did  not  neces- 
sarily prove  that  she  was  guilty  of  contributory  negligence  in  continu- 
ing on  her  way  and  passing  it. 

Verdict. —  What  Determined  by. —  Answers  to  Interrogatories, — A  general 
verdict  necessarily  covers  the  whole  issue,  and  determines  every  mate- 
rial fact  against  the  unsuccessful  party ;  while  answers  to  special  inter- 
rogatories do  not  necessarily  do  more  than  determine  special  questions 
of  fact. 

Same. —  When  wUl  be  Upheld. — Intendment. — A  general  verdict  will  be  up- 
held, unless  the  facts  stated  in  the  answers  to  special  interrogatories 
are  so  antagonistic  as  to  preclude  reconciliation.  The  general  verdict 
may  be  aided  by  fair  intendment  in  giving  to  it  its  full  effect,  but  the 
special  verdict  will  not  be  so  aided. 

From  the  Lawrence  Circuit  Court. 

—  Ramsey,  L.  Maxwell  Jr.,  —  Ramsey,  M.  F.  Dunn  and 
Q.  G.  Dunn,  for  appellant. 
J.  W*  Buskirk  and  /.  Giles,  for  appellee. 

Elliott,  J. — The  facts  pleaded  as  the  appellee's  cause  of 
action  are,  in  brief,  these :  The  railway  of  the  appellant 
crosses  a  highway  known  as  the  Huron  and  Mitchell  road. 
For  a  distance  of  one-half  mile  west  of  the  crossing  the 
highway  and  the  railway  run  on  parallel  lines,  the  space  be- 
tween them  being  one  hundred  feet;  for  this  distance  the 
view  of  one  travelling  upon  the  highway  is  unobstructed, 
and  persons  in  the  service  of  the  appellant,  engaged  in  work 
upon  the  railway,  could  plainly  see  any  one  travelling  along 
the  public  road.  On  the  4th  day  of  August,  1887,  the  ap- 
pellee was  riding  along  the  road  on  horseback,  and  the  horse 
she  was  riding  was  a  gentle  one.  On  that  day  the  employees 
of  the  appellant  were  using  a  hand-car  upon  the  railway, 
and  they  moved  it  over  the  rails  to  the  crossing  in  the  direc- 
tion in  which  the  appellee  was  going,  passing  her  on  their 
way.  When  they  reached  the  crossing  they  negligently  re- 
moved the  hand-car  from  the  track  and  placed  it  upon  the 
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highway  in  such  a  position  as  to  frighten  the  horse  which 
the  appellee  was  riding,  knowing  at  the  time  that  she  was 
approaching.  As  there  was  no  way  for  the  appellee  to  go 
save  by  passing  the*  hand -car  she  kept  on  along  the  highway. 
When  near  the  hand-car  standing  on  the  highway  her  horse 
took  fright  at  the  hand-car  and  she  was  thrown  to  the  ground 
and  injured.  A  general  verdict  was  returned  in  her  favor, 
but  with  the  general  verdict  were  returned  answers  to  special 
interrogatories.  The  facts  as  they  are  exhibited  in  these  an- 
swers are  these :  The  hand-car  was  about  ten  feet  from  the 
center  of  the  public  highway,  and  it  constituted  an  obstruc- 
tion. The  appellee  could  have  seen  the  hand-car  at  a  dis- 
tance of  sixty  feet  from  the  place  where  it  was  standing,  and 
she  did  see  it.  The  highway  was  forty-five  feet  in  width. 
There  was  nothing  unusual  in  the  appearance  of  the  hand-car, 
and  it  had  been  standing  on  the  highway  about  two  minutes 
before  the  appellee  was  thrown  from  her  horse  and  injured. 

The  appellant  brings  this  case  before  us  upon  the  facts  stated 
in  the  answers  of  the  jury  to  the  special  interrogatories,  ami 
upon  those  facts  plants  its  claim  to  a  judgment  of  reversal. 

A  general  verdict  necessarily  covers  the  whole  issue,  and 
determines  every  material  fact  against  the  unsuccessful 
party ;  while  answers  to  special  interrogatories  do  not  neces- 
sarily do  more  than  determine  special  questions  of  fact. 
Town  of  Poseyville  v.  Lewis,  ante,  p.  80.  Prima  facie,  there- 
fore, the  general  verdict  declares  the  right  of  the  case,  since, 
if  all  the  material  facts  are  established  by  the  party  for 
whom  the  jury  decides,  special  facts  do  not  necessarily 
override  the  general  verdict.  As  the  effect  of  the  general 
verdict  is  as  stated,  it  is  reasonable  to  uphold  it  in  all  cases 
where  the  special  answers  do  not  constitute  an  insurmounta- 
ble barrier  to  a  recovery.  Hence,  it  is  correctly  held  that  a 
general  verdict  will  be  upheld,  unless  the  facts  stated  in  the 
answers  to  special  interrogatories  are  so  antagonistic  as  to 
preclude  reconciliation.  Town  of  Poseyville  v.  Lewis,  supra; 
Graham  v.  Payne,  122  Ind.  403;  Indianapolis,  etc.,  R.  P. Co.  v. 
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Lewis,  119  Ind.  218;  Grand  Rapids,  etc.,  B.  B.  Co.  v.  EUi- 
8onf  117  Ind.  234,  and  cases  cited. 

It  is  reasonable  to -ascribe  to  a  general  verdict  a  fair  and 
full  effect,  and  to  that  end  it  is  necessary  to  give  it  a  very 
liberal  construction,  aiding  it,  if  necessary,  by  fair  intend- 
ment. It  would,  on  the  other  hand,  not  be  reasonable  to 
give  a  liberal  construction  to  special  facts,  or  to  aid  special 
answers  by  intendment,  since  that  would  be  to  break  down 
the  decision  of  the  jury  on  the  whole  issue  as  manifested  by 
their  general  verdict.  Every  judgment  pronounced  on  special 
facts  necessarily  defeats  the  main  decision  embodied  in  a 
general  verdict  by  a  jury.  This  general  doctrine  we  have 
outlined  is  asserted  in  many  cases.  Smith  v.  Heller,  119  Ind. 
212;  Chicago,  etc.,  B.  B.  Co.  v.  Ostrander,  116  Ind.  259; 
Cincinnati,  etc.,  B.  B.  Co.  v.  Clifford,  113  Ind.  460 ;  Bedelr 
sheimer  v.  Miller,  107  Ind.  485. 

The  rules  to  which  we  have  referred  require  us  to  deter* 
mine  whether  the  special  facts,  strictly  construed  and  un- 
aided by  intendment,  can  prevail  against  a  general  verdict 
liberally  construed,  and  by  fair  intendment  aided  and  forti- 
fied. It  is  obvious,  therefore,  that  the  question  comes  to  us 
hedged  in  by  strong  fences. 

The  broad  claim  that  a  railroad  company  may  use  a  high- 
way for  general  railroad  purposes  can  not  be  sustained. 
Neither  authority  nor  principle  sanctions  or  supports  it.  Rail- 
road companies  have  one  right  that,  properly  exercised,  is 
superior  to  that  of  the  public,  the  right  of  passage  for  its 
trains.  All  other  rights  are  subordinate  to  the  paramount 
public  right.  They  have,  no  doubt,  a  right  to  repair  their 
tracks  at  crossings,  but  this  right,  subordinate  in  its  nature, 
must  be  exercised  with  due  regard  to  the  public  safety  and 
convenience,  and  care,  skill,  and  diligence  must  be  used  to 
prevent  injury  to  travellers.  Terre  Haute,  etc.,  B.  B.  Co.  v. 
Clem,  123  Ind.  15.  But  the  right  of  using  a  highway  for  the 
storage  of  cars,  or  even  as  a  place  for  the  temporary  deposit  of 
cars,  is  not  possessed  by  any  railroad  company.  Possibly  an 
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emergency  might  arise  excusing,  or  justifying,  the  temporary 
use  of  a  highway  for  such  a  purpose ;  but  a  permanent  or 
temporary  occupancy  of  a  highway  by  the  cars  of  a  railroad 
company  is,  prima  facie,  unlawful. 

It  is,  therefore,  incumbent  upon  a  railroad  company  which 
places  a  car  upon  a  highway,  to  explain  or  excuse  the  act. 
The  act  of  the  appellant  in  placing  the  hand-car  on  the  high- 
way was,  in  this  instance,  unlawful,  and  calls  for  an  explan- 
ation from  the  authors  of  the  wrong.  We  find  no  satisfac- 
tory explanation,  nor  any  reasonable  excuse,  in  the  facts  ex- 
hibited by  the  answers  to  special  interrogatories.  Finding 
neither  explanation  nor  excuse  in  the  special  facts,  we  must 
adjudge  that  none  exists,  for  so  the  general  verdict  affirms. 

We  assume,  because  we  believe  it  proved  by  what  we  have 
said,  that  the  obstruction  of  the  highway  by  the  hand-car  was 
unlawful,  and  it  remains  to  ascertain  and  declare  whether  it 
was  a  wrong  of  such  a  character  as  to  give  the  appellee  a 
right  of  action.  It  is  not  every  wrongful  obstruction  of 
a  public  way  that  invests  a  plaintiff  with  a  cause  of  ac- 
tion, even  though  he  may  suffer  a  special  grief  from  the 
wrong.  A  man  may,  for  instance,  wrongfully  leave  an  or- 
dinary vehicle  in  the  street  at  which  a  horse  may  take  fright 
and  throw  his  rider,  yet  the  rider  not  have  a  cause  of  action. 
The  principle  underlying  this  doctrine  is  that  there  must  be 
some  connection  between  the  effect  and  the  cause — between 
the  injury  and  the  wrong.  It  is  not  necessary,  however, 
that  there  should  be  a  direct  connection  between  the  wrong 
and  the  injury;  it  is  enough  if  it  appears  that  but  for  the 
wrong  no  injury  would  have  occurred,  and  that  the  injury 
was  oae  which  might  have  been  anticipated.  Louisville,  etc., 
iJ.  W.  Co.  v.  Nitsche,  ante,  p.  229 ;  Milwaukee,  etc.,  R.  W. 
Co.  v.  Kellogg,  94  U.  S.-469.  It  is,  indeed,  not  necessary 
that  the  precise  injury  which,  in  fact,  did  occur  should  have 
been  foreseen ;  it  is  sufficient  if  it  was  to  be  reasonably  ex- 
pected that  injury  might  occur  to  some  person  engaged  in 
exercising  a  legal  right  in  an  ordinarily  careful   manner. 
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Louisville,  etc.,  R.  W.  Co.  v.  Nitsche,  supra;  Terre  Haute,  etc., 
R.  R.  Co.  v.  Clem,  123  Ind.  15;  Cincinnati,  etc.,  R.  R.  Co. 
v.  Cooper,  120  Ind.  469  (472) ;  Dunlap  v.  Wagner,  85  Ind. 
529 ;  Billman  v.  Indianapolis,  etc.,  R.  R.  Co.,  76  Ind.  166, 
and  authorities  cited;  Lane  v.  Atlantic  Works,  111  Mass. 
136;  Hilly.  Winsor,  118  Mass.  251.  We  can  not  escape 
the  conclusion  that  the  facts  specially  found  do  not  negative 
the  implication  of  the  general  verdict  that  the  wrong  of  the 
appellant  was  the  proximate  cause  of  the  appellee's  injury. 

In  affirming  that  the  wrong  of  the  appellant  was  the  prox- 
imate cause  of  the  appellee's  injury,  we  assert  by  implication 
that  there  was  a  sufficient  legal  connection  between  the  cause 
and  the  effect,  and  .we  shall  now  give  our  reasons  for  this 
conclusion.  It  may  be  conceded,  as  we  have  already  indi- 
cated, that  it  is  not  every  object  wrongfully  placed  in  a  high- 
way that  creates  a  cause  of  action  against  the  person  who 
placed  it  there,  since  there  may  be  nothing  in  the  object  rea- 
sonably calculated  to  frighten  horses  of  ordinary  docility. 
And  it  may  be  further  conceded  that  a  hand-car  unlawfully 
in  a  highway  does  not  necessarily  create  a  cause  of  action  in 
favor  of  one  who  receives  an  injury  caused  by  his  horse  tak- 
ing fright  at  the  car.  These  concessions  (which  are  pro- 
visionally made  and  not  authoritatively  affirmed)  carry  us 
as  far  as  the  strongest  decisions  favoring  the  appellant's 
theory  go.  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  114  Ind. 
525 ;  Piolett  v.  Simmers,  106  Pa.  St.  95 ;  Gilbert  v.  Flint, 
etc.,  R.  W.  Co.,  51  Mich.  488. 

Far  as  these  provisional  concessions  carry  us,  they  still  do 
not  go  far  enough  to  warrant  us  in  disregarding  the  general 
verdict.  It  is  probable  that  if  the  appellant  had  not  ob- 
structed the  highway,  as  it  did,  the  appellee  might  have 
passed  in  safety,  for,  had  the  hand-car  been  placed  on  the 
appellant's  right  of  way,  beyond  the  limits  of  the  highway, 
it  is  fair  to  infer,  as  in  favor  of  the  general  verdict,  that  no 
harm  would  have  befallen  the  appellee.  It  is  not  an  unwar- 
rantable inference  to  assume  that  the  fact  that  the  car  was  so 
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placed  in  the  highway  as  to  require  the  appellee  to  pass  near 
it  was  the  proximate  cause  of  her  injury,  since  it  is  a  very 
natural  conclusion  that  unusual  objects  very  near  a  horse 
will  cause  it  to  take  fright,  when,  if  they  were  at  a  consid- 
erable distance,  they,  would  not  frighten  a  horse  of  ordinary 
gentleness.  So,  too,  it  may  be  inferred  with  entire  pro- 
priety, that  the  position  occupied  by  the  car  was  so  unusual 
as  to  cause  the  appellee's  horse  to  take  fright. 

The  appellant  is  certainly  not  in  a  very  favorable  position 
to  ask  us  to  disregard  the  general  verdict,  since  it  is  in  the 
position  of  a  wrong-doer  without  excuse  or  justification.  The 
wrong  it  did  is  not  palliated,  much  less  excused,  for  there 
was  no  reason  for  obstructing  the  public  road,  and  we  can 
not,  as  against  the  general  verdict,  declare  that  it  should  be 
exonerated  from  liability. 

We  deem  it  proper  to  add  that  we  seriously  doubt  whether 
a  railroad  company  can  escape  liability  where,  without  any 
necessity  requiring  it,  a  highway  is  obstructed  by  the  act  of 
its  employees  in  placing  a  car  or  cars  within  the  highway 
limits.  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  supra.  We  are, 
indeed,  strongly  inclined  toihe  opinion  that  while  a  railroad 
company  may  not  be  liable  for  injuries  caused  by  horses  tak- 
ing fright  at  locomotives  and  cars  used  and  kept  upon  its 
tracks,  yet,  it  may  be  liable  where  it  places  them  in  a  public 
road,  but  this  question  we  need  not  here  decide.  A  railroad 
company  certainly  has  no  right  to  increase  the  danger  of 
travellers  by  placing  cars  on  a  public  highway. 

The  fact  that  the  appellee  knew  that  the  hand-car  was  in 
the  highway  does  not  necessarily  prove  that  she  was  guilty 
of  contributory  negligence.  We  have  again  and  again  de- 
cided that  knowledge  of  danger  is  not  conclusive  evidence 
of  contributory  negligence,  although  the  fact  of  knowledge 
may  have  an  important  bearing  upon  the  question.  Turner 
v.  Buchanan,  82  Ind.  147 ;  City  of  Richmond  v.  Mulholland, 
116  Ind.  173;  Board,  etc.,  v.  Legg,  110  Ind.  479,  and  cases 
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cited.     See  authorities  collected  in  note  2,  Elliott  Roads  and 
Streets,  470. 

Judgment  affirmed. 

Filed  Dec.  19, 1890. 
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147    497  PACHER  ET  AL. 

Indiana  Univebsitt. — Lands  of. — Act  of  Congress  Relating  thereto. — &fo» 
Hon  of  Lands  by  Governor. — Judicial  Knowledge. — The  courts  will  take  ju- 
dicial knowledge  of  the  act  of  Congress,  approved  February  23d,  1854, 
which  authorized  the  Governor  of  Indiana  to  select  out  of  lands  of  the 
United  States,  within  the  State  of  Indiana,  a  certain  number  of  acres 
of  land  for  which  patents  should  issue  to  the  State  of  Indiana,  after 
proper  certification  of  the  selection  of  the  land  had  been  made  to  the 
Secretary  of  the  Interior,  the  proceeds  of  said  land,  when  sold,  to  be  and 
forever  remain,  a  fund  for  the  use  of  the  Indiana  University.  They  will 
also  take  judicial  knowledge  of  the  public  acts  of  the  Governor  of  In- 
diana in  exercising  the  authority  conferred  upon  him  by  the  statute  in 
making  selection  of  the  land,  and  the  patent  issued  to  the  State  by  the 
Secretary  of  the  Interior  for  the  land  so  selected  by  the  Governor.  They 
will  also  take  judicial  knowledge  that  a  particular  tract  of  land  was 
selected  by  the  Governor  of  Indiana,  and  a  patent  therefor  issued  for  the 
same  to  the  State  by  the  Secretary  of  the  Interior  under  and  in  accord- 
ance with  said  act  of  Congress. 

Same. — Action  for  Waste. — Auditor  of  County  Must  Bring. — The  auditor  of 
the  county  is  authorized  by  section  4648,  R.  S.  1881,  to  bring  an  action 
in  the  name  of  the  State  for  the  use  of  the  university,  when  there  has 
been  a  sale  of  any  of  the  land  selected  by  the  Governor  in  accordance 
with  the  provision  of  said  act  of  Congress,  to  recover  any  waste  com- 
mitted in  case  of  forfeiture  by  the  purchaser. 

Same. — Lands  of. — Duties  of  Trustees  as  to. —  Waste. — Complaint. — The  statute 
defines  the  duties  of  the  board  of  trustees  of  the  Indiana  University  in 
relation  to  said  land,  and  fixes  their  relations  thereto,  and  they  can  not 
become  the  owners  of  the  legal  title.  In  an  action  for  waste,  ownership 
alleged  in  the  complaint  in  the  trustees  must  be  construed  to  mean  that 
they  occupied  such  relation  to  the  land  as  designated  by  the  statute. 

Same. — Recovery  for  Waste. — Against  whom  May  be  Had. — The  statute  does 
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not  authorize  a  recovery  for  waste  against  a  purchaser  of  said  land,  un- 
less he  committed  the  waste,  or  it  was  done  with  his  knowledge  or  per- 
mission. Where  the  land  is  purchased  by  A.  and  B.,  and  the  evidence 
shows  the  waste  to  have  been  entirely  committed  by  A.,  and  there  is  no 
evidence  to  indicate  that  fi.  was  a  party  to  or  had  knowledge  of  the 
waste,  a  recovery  can  not  be  had  against  him. 

From  the  Dubois  Circuit  Court.' 

J.  E.  McOulloughy  J.  H.  Miller  and  B.  Buettner,  for  ap- 
pellant. 

W.  A.  Traylor  arid  W.  S.  Hunter,  for  appellees. 

Olds,  C.  J. — This  is  an  action  by  the  State,  on  relation 
of  Isadore  Schumacher,  auditor  of  Dubois  county,  appellant, 
for  the  use  of  the  Indiana  University,  against  John  Gram- 
elspacher and  Tobin  Wertz. 

It  is  alleged  in  the  complaint  that  on  the  14th  day  of  July, 
1883,  the  trustees  of  the  Indiana  University  were  the  own- 
ers of  certain  described  real  estate  in  Dubois  county ;  that 
on  the  said  day  the  relator  was  auditor  of  said  county,  and 
as  auditor  sold  said  real  estate  to  the  defendants,  at  publio 
auction,  for  the  sum  of  $903,  said  sum  being  the  full  appraised 
value  of  said  land,  on  the  following  terms :  one-fourth  cash, 
and  the  remaining  three-fourths  payable  at  the  end  of  ten 
years,  with  interest  at  7  per  cent.,  payable  annually  in  ad- 
vance ;  that  defendants  paid  the  cash  payment,  and  said  au- 
ditor issued  to  them  a  certificate  of  purchase,  and  recorded 
said  certificate  in  a  book  kept  in  his  office  for  that  purpose ; 
that  said  defendants  took  immediate  possession  of  said  land 
under  said  sale  and  certificate,  and  have  continued  to  hold, 
and  now  hold,  the  undisputed  possession  of  said  land ;  that 
at  the  time  the  defendants  took  possession  of  said  land  there 
were  standing  and  growing  thereon  a  large  number  of  valua- 
ble trees,  and  a  large  amount  of  wood  and  timber,  of  the 
value  of  $2,000,  and  that  since  taking  possession  of  the  same 
said  defendants  have  cut  and  removed  all  of  said  timber, 
wood,  and  trees,  of  the  value  of  $2,000,  without  the  consent 
of  the  trustees  of  the  Indiana  University,  or  any  other  per- 
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son  authorized  to  give  such  consent;  that  said  defendants 
paid  the  interest  due  on  the  14th  day  of  July,  1884,  but  have 
failed  and  neglected  to  pay  any  interest  since  that  time ;  that 
by  failure  to  pay  the  amount  of  interest  due  July  14th,  1885, 
they  forfeited  said  land,  and  that  said  interest  and  deferred 
payment  are  wholly  unpaid.  Prayer  for  judgment  against 
defendants  for  the  value  of  the  timber  and  damage  to  the 
land. 

Appellees  filed  a  demurrer  to  the  complaint,  which  was 
overruled  and  exceptions  reserved,  and  the  ruling  is  assigned 
as  a  cross-error. 

The  cause  was  put  at  issue  by  an  answer  of  general  denial, 
and  submitted  to  the  court  for  trial  without  the  intervention 
of  a  jury,  and  on  proper  request  of  the  appellant  the  court 
found  the  facts  and  stated  its  conclusions  of  law,  which  were 
in  favor  of  the  appellees.  The  appellant  excepted  to  the 
conclusions  of  law,  also  filed  a  motion  for  a  new  trial,  which 
was  overruled.  Errors  are  assigned  that  the  court  erred  in 
its  conclusions  of  law,  and  in  overruling  the  motion  for  a 
new  trial.  The  only  errors  discussed  by  appellant  arise  on 
the  exceptions  to  the  conclusions  of  law. 

The  facts  found  by  the  court  are,  in  substance,  as  follows : 
The  relator  is,  and  for  six  years  has  been,  auditor  of  Du- 
bois county.  On  July  14th,  1883,  after  having  given  four 
weeks'  notice  of  the  time  and  place  of  sale  by  publication 
for  four  weeks  successively  in  a  newspaper  published  in  Du- 
bois county,  Indiana,  and  by  posting  up  printed  notices 
thereof  in  three  of  the  most  public  places  in  the  township 
where  the  land  is  situated,  and  a  like  notice  at  the  court- 
house door  in  the  town  of  Jasper,  in  said  county,  thirty  days 
before  the  day  of  sale,  said  auditor  did,  on  the  day  last  above 
named,  and  being  the  day  mentioned  in  the  notice,  sell  at 
public  auction,  at  the  door  of  the  court-house  in  said  county, 
to  the  defendants,  Wertz  and  Gramelspacher,  for  the  sum  of 
$903,  said  real  estate,  describing  it ;  that  said  purchasers  paid 
in  cash  on  day  of  sale  $225.75,  whereupon  said  auditor  is- 
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sued  to  them  a  certificate  of  purchase,  setting  out  a  copy  of 
it,  which  certificate  describes  the  real  estate,  states  the  fact 
of  the  sale  and  the  terms  of  it,  and  follows  with  the  condi- 
tion that  "  Should  the  said  T.  Wertz  and  John  Gramels- 
pacher,  or  their  assigns,  pay  the  said  sum  of  $677.25  within 
two  years  from  date,  with  7  per  cent,  interest  annually  in  ad- 
vance until  paid,  he  or  they  shall  be  entitled  to  a  patent  for 
said  lands  from  the  State  of  Indiana.  But  on  failure  to  pay 
any  instalment  of  interest  on  the  deferred  payment  of  pur- 
chase-money, or  said  residue  of  purchase-money,  when  the 
same  becomes  due,  this  contract  shall  become  forfeited, 
and  the  said  lands  shall  immediately  revert  to  said  State 
for  the  use  of  the  Indiana  University,  said  lands  being 
granted  by  the  United  States  to  said  State  for  the  use 
of  said  University;"  that  the  certificate  was  duly  recorded 
in  the  auditor's  office  in  a  book  kept  for  that  purpose  ;  that 
the  treasurer  of  said  county  attended  said  sale ;  that  said  de- 
fendants, at  the  time  of  the  purchase,  paid  the  interest  for 
one  year  in  advance,  and  in  December,  1884,  paid  the  one 
year's  interest  due  July  14th,  1884,  and  thereafter  defend- 
ants failed  to  pay  the  interest  on  the  unpaid  purchase-money, 
and  the  same  remains  wholly  unpaid ;  that,  after  the  date  of 
said  sale,  and  in  the  years  1883,  1884  and  1885,  the  defend- 
ant Gramelspacher  and  his  employees  cut  down  and  removed 
from  said  land  timber,  trees  growing  thereon  of  the  value 
of  $250,  and  committed  unnecessary  injury  and  waste  to  said 
land,  amounting  to  that  sum ;  that  said  land,  at  the  time 
of  said  sale,  was,  and  yet  remains,  unencumbered,  unculti- 
vated wood  land. 

There  are  statements  in  the  finding  as  follows : 
"  Whether  anv  one  of  the  trustees  of  the  Indiana  Uni- 
versity  attended  said  sale,  or  whether  said  land  had  been  ap- 
praised, is  not  shown  by  the  evidence ; "  and  "  there  being 
no  evidence  that  the  defendant  Wertz  cut  any  of  said  trees, 
or  in  any  way  participated  in  the  cutting  or  removing  of  said 
Vol.  126.— 26 
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timber,  the  court  finds  for  the  defendant  Wertz  on  said  is- 
sue." 

These  statements  amount  to  nothing.  If  they  relate  to 
facts  material  to  the  issue  the  finding  is  the  same  as  if  it  were 
silent  in  regard  to  them. 

The  court  stated  its  conclusions  of  law  in  the  nature  of  a 
finding,  as  follows : 

"  As  a  conclusion  of  law  upon  the  foregoing  facts  the  court 
finds  that  the  plaintiff  has  not  shown  that  the  trustees  of  the 
Indiana  University  own  said  land,  and  therefore  finds  for  the 
defendants."  The  tract  of  land  in  controversy  and  described 
in  the  complaint  and  certificate  of  purchase,  is  the  east  half 
of  the  southeast  quarter  of  section  23,  in  township  2  south, 
of  range  3  west,  in  Dubois  county. 

The  decision  of  the  question  presented  depends  upon 
whether  or  not  the  courts  of  this  State  will  take  judicial 
knowledge  of  the  title  to  this  tract  of  land  being  in  the  State 
of  Indiana,  having  been  selected  by  the  Governor  of  the 
State,  and  a  patent  issued  to  the  State  for  the  same,  in  pur- 
suance of  an  act  of  Congress,  approved  February  23d,  1854. 
10  U.  S.  Statutes  at  Large,  p.  267. 

It  has  been  held  by  the  Supreme  Court  of  Illinois,  in  the 
case  of  Smith  v.  Stevens,  82  111.  554,  that  the  court  will  take 
judicial  notice  that  the  United  States  was  the  proprietor  of 
section  17,  township  39  north,  range  14  east,  and  that  it 
granted  the  same  to  the  State  of  Illinois,  and  that  said  sec- 
tion is  in  the  county  of  Cook,  in  said  State,  and  can  by  no 
possibility  be  anywhere  else. 

It  is  a  well-established  principle  that  courts  will  take  ju- 
dicial notice  of  the  history  of  the  country,  and  of  the  State. 
The  history  of  the  State,  or  of  the  country,  like  the  law,  will 
be  investigated  by  the  court  from  its  own  proper  resources. 

In  Andrews  v.  Board)  etc.,  70  111.  65,  it  was  held  that 
the  court  would  take  judicial  knowledge  of  the  result  of  an 
election  for  the  removal  of  a  county-seat. 

In  the  case  of  Hart  v.  State,  55  Ind.  599,  it  was  held  that 
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courts  would  take  notice  of  the  different  classes  of  notes  and 
bills  in  circulation  as  money  at  a  particular  time. 

In  French  v.  Town  of  Barre,  58  Vt.  567,  it  is  held  that 
courts  will  take  judicial  notice  of  the  fact  that  a  certain  vil- 
lage is  not  incorporated,  and  in  People,  ex  reL,  v.  Williams, 
64  Cal.  87,  it  is  held  that  courts  will  take  judicial  notice  of 
the  result  of  the  census  taken  by  the  United  States.  In 
Williams  v.  State,  64  Ind.  553,  it  is  held  that  courts  will 
take  judicial  notice  of  the  history  of  this  State,  and  its  to- 
pography and  condition.  Hentkorn  v.  Doe,  1  Blackf.  157 ; 
Lewis  v.  Harris,  31  Ala.  689.  In  Worcester,  etc.,  Bank  v. 
Cheney,  94  111.  430,  it  is  held  that  the  courts  will  take  judicial 
notice  of  the  population  of  the  counties  by  the  census.  Conger 
v.  Weaver, 6  Cal.  548.  The  Supreme  Court  of  the  United  States 
takes  judicial  notice  of  the  person  who  from  time  to  time 
presides  over  the  patent  office,  whether  permanently  or  tem- 
porarily.    New  York,  etc.,  R.  R.  Co.  v.  Winans,  17  How.  30. 

On  the  subject  of  judicial  notice,  see  28  American  Law 
Reg.,  pp.  193,  321  and  449;  Miller  v.  City  of  Indianapolis, 
123  Ind.  196 ;  Peck  v.  Sims,  120  Ind.  345 ;  Cash  v.  Auditor, 
etc.,  7  Ind.  227.  In  this  last  case  it  is  held  that  this 
court  will  take  notice  judicially  of  the  geographical  posi- 
tion of  the  falls  of  the  Ohio  river.  Atwater  v.  Schenck,  9 
Wis.  151;  Hill  v.  Bacon,  43  111.  477;  Wright  v.  Phillips, 
2  Greene  (Iowa),  191 ;  Hypfner  v.  Walsh,  8  Greene  (Iowa), 
509 ;  Ross  v.  Faust,  54  Ind.  471 ;  Dawson  v.  James,  64  Ind. 
162;  Indianapolis,  etc.,  R.  W.  Co.  v.  Lyon,  48  Ind.  119; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Stephens,  28  Ind.  429 ;  Kal- 
brier  v.  Leonard,  34  Ind.  497  ;  Stultz  v.  State,  ex  reL,  65  Ind. 
492 ;  Carr  v.  McCampbell,  61  Ind.  97 ;  Perkins  v.  Rogers,  35 
Ind.  124;  Urmston  v.  State,  ex  rel.,  73  Ind.  175;  State  v. 
Swift,  69  Ind.  505 ;  Murphy  v.  Hendricks,  57  Ind.  593. 

Courts  take  judicial  knowledge  of  acts  of  Congress.  Mor- 
ris v.  Davidson,  49  Ga.  361 ;  Chesapeake,  etc.,  Canal  Co.  v. 
Baltimore,  etc.,  R.  R.  Co.,  4  Gill  and  J.  (Md.)  1-63 ;  Kessell 
v.  Albetis,  56  Barb.  (N.  Y.)  362 ;  Mims  v.  Swartz,  37  Texas, 
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13 ;  Bird  v.  Comm.,  21  Gratt.  (Va.)  800 ;  Bayly  v.  Chubb, 
16  Gratt.  (Va.)  284 ;  Ihe  Scotia,  14  Wall.  170;  Gooding  v. 
Morgan,  70  111.  275. 

By  the  act  of  Congress,  approved  February  23d,  1854, 
supra,  it  is  provided  "  That  the  Governor  of  the  State  of 
Indiana  be  authorized  to  select  out  of  lands  of  the  United 
States,  within  the  said  State,  now  subject  to  private  entry, 
nineteen  thousand  and  forty  acres  of  land  in  legal  subdivis- 
ions, and  shall  certify  the  same  to  the  Secretary  of  the  In- 
terior, who  shall,  forthwith,  on  receipt  of  said  certificate, 
issue,  to  the  State  of  Indiana,  patents  for  said  lands:  Provided, 
The  proceeds  of  said  lands,  when  sold,  shall  be,  and  forever 
remain,  a  fund  for  the  use  of  the  Indiana  University." 

Courts  will  take  judicial  knowledge  of  this  act  of  Con- 
gress, also  the  public  acts  of  the  Governor  of  the  State  of 
Indiana  in  exercising  the  authority  conferred  upon  him  by 
this  statute  in  making  the  selection  of  the  land  and  the 
patent  issued  to  the  State  by  the  Secretary  of  the  Interior  for 
the  land  so  selected  by  the  Governor.  These  are  public  acts, 
performed  by  high  officials  of  the  State  and  national  Govern- 
ment, by  authority  of  an  act  of  Congress  granting  to  the 
State  a  large  tract  of  land  within  this  State  for  the  use  of 
an  institution  of  learning.  They  constitute  a  material  fact  in 
the  history  of  the  State,  and  are  of  general  notoriety,  of 
which  courts  will  take  judicial  notice,  and  courts,  therefore, 
will  take  judicial  knowledge  that  the  south  half  of  the  south- 
east quarter  of  section  23,  town.  2  south,  range  3  west,  was 
selected  by  the  Governor  of  the  State  of  Indiana,  and  a  patent 
therefor  issued  for  the  same  to  the  State  by  the  Secretary  of 
the  Interior  under  and  in  accordance  with  said  act  of  Con- 
gress. 

This  disposes  of  the  only  material  question  in  the  case. 
Section  4648,  R.  S.  1881,  authorizes  the  action  to  be  brought 
by  the  county  auditor  in  the  name  of  the  State  for  the  use 
of  the  University,  to  recover  any  waste  committed  in  case  of 
forfeiture. 
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While  the  complaint  is  badly  constructed,  yet  we  think 
it  shows  that  the  land  was  sold  by  the  auditor  to  the  appel- 
<  lees,  and  that  there  was  a  forfeiture  by  reason  of  the  failure 
of  the  purchasers  to  pay  the  annual  interest  on  the  deferred 
payment,  and  that  they  had  committed  waste  by  cutting  and 
removing  a  large  amount  of  valuable  timber,  whereby  they 
became  liable  to  an  action  therefor.  The  court  having  ju- 
dicial knowledge  as  to  the  title  to  this  land,  in  view  of  the 
other  facts  alleged,  the  ownership  alleged  in  the  trustees  must 
be  construed  to  mean  that  they  occupied  such  relation  to 
the  land  as  designated  by  the  statute. 

The  statute  defines  the  duties  of  the  board  of  trustees  of 
the  Indiana  University  in  relation  to  this  particular  land, 
and  fixes  their  relation  thereto,  and  they  could  not  become 
the  owners  of  the  legal  title.  They  are  charged  with  certain 
duties  under  the  statute  in  regard  to  such  lands,  and  occu- 
pying such  relation  as  they  do  to  it  they  could  not  have  pur- 
chased the  same. 

In  construing  the  complaint  the  court  must  keep  in  mind 
that  the  ownership  of  this  land  is  in  the  State  for  the  use  of 
the  University,  and  with  the  ownership  thus  fixed,  the  facts 
alleged  in  the  complaint  show  a  sale  of  such  land  by  the 
auditor  of  Dubois  county  in  accordance  with  the  statute  au- 
thorizing the  sale  of  the  lands  held  by  the  State  for  the  use 
of  the  Indiana  University. 

The  averments,  as  a  whole,  when  construed  in  the  light 

of  the  knowledge  that  the  State  owns  the  land,  show  the  title 

to  be  in  the  State  for  the  use  of  the  University,  and  that  it 

.  was  sold  by  the  county  auditor  and  forfeited,  and  that  the 

purchasers  cut  and  removed  timber  and  trees  from  it. 

The  objections  made  to  the  complaint  on  the  cross-assign- 
ment of  errors,  that  it  does  not  show  that  the  auditor  made 
the  sale  at  the  request  of  the  board  of  trustees  of  the  In- 
diana University,  and  that  it  does  not  show  that  any  appraise- 
ment was  made  and  filed, are  not  well  taken. 

The  presumption  is  that  the  auditor  and  the  board  of 
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trustees  discharged  their  duties,  and  this  is  true  as  to  the 
special  findings  of  fact. 

The  findings  of  fact  show  a  sale  by  the  auditor  to  the  ap- 
pellees, and  a  forfeiture  and  waste  committed  by  appellee 
Gramelspacher,  and  the  facts  found  authorize  a  judgment  in 
favor  of  the  appellant  against  Gramelspacher  for  the  amount 
of  the  waste  committed  and  damage  done,  and  the  court  erred 
in  its  conclusion  of  law  as  to  Gramelspacher. 

As  to  the  appellee  Wertz  the  facts  found  show  he  was  in 
no  way  connected  with  the  cutting  or  removing  of  the  timber. 
We  do  not  think  the  statute  authorizes  a  recovery  against  a 
person  in  no  way  responsible  for  the  injury  or  waste  to  the 
land.  For  aught  that  appears  it  may  have  been  done  in  his 
absence  and  without  his  knowledge  or  against  his  protest. 
We  do  not  think  the  statute  authorizes  a  recovery  against  a 
purchaser  unless  he  committed  the  waste,  or  that  it  was 
done  with  his  knowledge  or  permission.  The  statute  author- 
izes the  recovery  of  a  judgment  for  double  the  amount  of 
the  waste  done,  which  in  this  case,  under  the  facts  found, 
would  be  five  hundred  dollars. 

The  judgment  is  reversed,  with  instruction?  to  the  court 
below  to  restate  its  conclusions  of  law  in  accordance  with 
this  opinion,  and  to  render  judgment  in  favor  of  appellant 
against  appellee  Gramelspacher  for  the  sum  of  $500,  and  in 
favor  of  the  appellee  Wertz. 

Filed  Jan.  6",  1691. 
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Vaughan  v.  Dowden,  Administrator,  et  al. 

MutaiED  Woman. — Embanks  Real  Estate. — Foreclosure  of  Mortgage  on.— 
Wife's  Right  of  Redemption. — A  wife  who  has  joined  with  her  husband 
in  the  execution  of  a  mortgage  upon  his  real  estate  to  secure  his  debt, 
after  foreclosure  and  sale  upon  a  decretal  order,  she  being  a  party  to 
the  foreclosure  proceeding,  and  her  husband  being  still  in  life,  has  a 
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right,  ander  section  769,  R.  S.  1881,  to  redeem  from  the  sale.  She 
holds  such  a  contingent  interest  in  her  husband's  real  estate  as  amounts 
to  a  qualified  ownership,  and  she  has  a  right  to  protect  it.  She  has  a 
right  to  redeem  on  the  same  terms  as  others  who  are  embraced  within 
the  statute. 

From  the  Dearborn  Circuit  Court. 

H.  D.  Mc  Mullen,  W.  R.  Johnston  and  H.  B.  Mc  Mullen, 
for  appellant. 

N.  8.  Grivan  and  if.  J.  GHvan,  for  appellees. 

Berkshire,  J. — There  is  but  a  single  question  presented 
by  the  record  in  this  case :  Has  a  wife,  who  has  joined  with 
her  husband  in  the  execution  of  a  mortgage  upon  his  real 
estate  to  secure  his  debt,  after  foreclosure  and  sale  upon  a 
decretal  order,  she  being  a  party  to  the  foreclosure  proceed- 
ings and  her  husband  being  still  in  life,  a  right  to  redeem 
from  the  sale  ? 

The  right  of  redemption  from  a  sheriff's  sale  is  purely  a 
statutory  right,  and  therefore,  unless  the  person  who  claims 
the  benefit  of  the  statute  is  one  who  comes  within  its  pro* 
visions,  it  will  afford  him  no  relief. 

Section  768,  R.  S.  1881,  gives  to  the  owner  of  the  real  es- 
tate sold  the  right  of  redemption. 

Section  769  confers  this  right  upon  one  who  has  an  undi- 
vided interest  in  the  real  estate  sold. 

Section  771  allows  judgment  creditors  to  redeem,  and  sec- 
tion 774  is  for  the  benefit  of  other  lien-holders  than  judg- 
ment creditors. 

These  are  the  only  classes  of  persons  to  whom  the  statute 
extends  the  right  of  redemption,  and  unless  the  appellant 
belongs  to  one  of  these  classes  she  can  not  redeem. 

But  the  statute  is  remedial  in  its  character,  and  is,  there- 
fore, entitled  to  a  liberal  construction ;  and,  although  the 
wife  is  not  a  joint  owner  with  her  husband  of  real  estate,  the 
title  to  which  belongs  to  him,  in  the  broad  sense  of  owner- 
ship, at  the  same  time  we  think  that  she  holds  such  a  con- 
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tingent  interest  as  amounts  to  a  qualified  ownership,  and 
which  she  has  a  right  to  protect,  that  it  may  ripen  into  an 
absolute  title. 

Possessing  such  an  interest  as  this,  we  think  she  belongs 
to  the  class  embraced  in  section  769,  supra. 

At  common  law,  where  the  rights  of  married  women  were 
much  more  restricted  than  they  are  under  our  statute,  the 
wife  was  entitled  to  redeem  from  a  mortgage  in  which  she 
had  joined  to  protect  her  inchoate  interest  in  the  lands  of 
her  husband.  Davis  v.  Wetherell,  13  Allen,  60 ;  Lamb  v. 
Montague,  112  Mass.  352. 

In  Jones  Mortgages,  section  1067,  it  is  said,  by  the  au- 
thor :  "  And  even  a  wife  having  only  an  inchoate  right  of 
dower  may  redeem  land  from  a  mortgage  in  which  she  has 
joined  with  her  husband  to  release  dower." 

In  Gatewood  v.  Gatewood,  75  Virginia,  407,  the  court 
says :  "  The  dower  interest  of  the  wife  constitutes  a  valuable 
consideration  for  a  settlement  which  will  be  upheld  against 
the  claims  of  creditors ;  and  this  doctrine  has  been  re-affirmed 
and  followed  in  a  number  of  cases.  That  the  dower  interest 
of  the  wife  in  the  husband's  estate  is  such  as  entitles  her  to 
redeem,  seems,  therefore,  too  clear  for  .controversy.  For- 
tunately we  are  not  without  express  authority  on  the  sub- 
ject, and  very  high  authority  too."  The  court  then  refers  to 
the  elementary  author  referred  to  above,  and  quotes  the 
language  which  we  have  quoted.  But  the  Virginia  court, 
after  referring  to  the  two  Massachusetts  cases  above,  goes  on 
to  say :  "  If  there  is  a  single  decision  or  dictum  to  the  con- 
trary, I  have  not  been  able  to  find  it.  In  both  the  Massa- 
chusetts cases  it  was  held,  that  although  the  wife's  inter- 
est is  of  a  limited  kind,  she  has  the  right  to  protect  it,  and 
prevent  its  extinction,  by  paying  off  the  entire  mortgage 
debt;  for  the  mortgage  creditor  is  not  bound  to  receive 
less  than  the  whole  amount  due  him ;  and  the  rule  seems 
to  be  well  established,  that  however  partial  or  limited  may 
be  the  party's  interest  in  the  property,  he  has  the  right  to 
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protect  it  by  redeeming  the  mortgage,  and  he  will  hold  the 
estate  until  he  is  indemnified  for  the  amount  he  has  advanced." 
3  Pomeroy  Eq.  Jur.,  section  1220 ;  5  Wait  Aotions  and  Def. 
427. 

The  same  forcible  reasons  exist  for  giving  to  the  wife  the 
right  of  redemption  under  the  statute  that  existed  at  eommon 
law,  and  it  was  evidently  the  intention  of  the  Legislature  to 
confer  this  right  upon  all  persons  who  held  it  at  common 
law,  and  they  have  done  so  unless  the  wife  is  excluded. 
There  is  nothing  in  the  language  employed  which  would 
justify  us  in  holding  that  she  is  excluded,  and  we  are  not 
inclined  to  so  hold. 

In  Buser  v.  Shepard,  107  Ind.  417,  although  the  question 
now  under  consideration  was  not  before  the  court  for  decision, 
aud  what  was  said  relating  to  it  must  be  regarded  as  dicta, 
still  it  indicates  the  mind  of  the  court  at  that  time  and 
strongly  supports  our  conclusion  :  "  The  right  of  redemp- 
tion exists  only,  in  favor  of  one  who  has  an  interest  in  the 
land  sold.  This  interest  may  be  either  legal  or  equitable, 
absolute  or  inchoate.  It  may  have  arisen  by  operation  of 
law  or  otherwise,  but  it  must  be  an  interest,  the  security  and 
protection  of  which  render  the  equitable  right  of  redemp- 
tion necessary,  and  it  must  have  been  derived  mediately  or 
immediately  from  the  mortgagor  or  judgment  debtor."  See 
Eiceman  v.  Finch,  79  Ind.  511. 

At  common  law  there  could  be  no  redemption  except 
upon  the  payment  of  the  entire  indebtedness  secured  by  the 
mortgage,  as  is  suggested  by  counsel  for  the  appellees,  but  if 
the  wife  is  entitled  to  redeem  under  the  statute  where  she 
has  an  inchoate  interest  she  may  do  so  on  the  same  terras  as 
others  who  are  embraced  within  it. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint. 

Judgment  reversed,  with  costs. 

Filed  Jan.  6, 1801. 
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Insurance. — Avoidance  of  Policy. — Judgment  Paid,  but  Unsatisfied  of  Record, 
— Not  a  Lien.-~A  policy  of  insurance  which  contains  a  provision  suffi- 
ciently comprehensive  to  include  all  liens  that  constitute  encumbrances 
in  a  legal  sense,  is  not  avoided  by  a  judgment  which  was  a  lien  of  rec- 
ord on  the  property  insured  at  the  date  of  the  issuance  of  the  policy, 
but  which  had,  in  fact,  been  fully  paid  prior  to  that  date,  although  the 
satisfaction  was  not  entered  of  record  until  subsequent  thereto.  When 
the  amount  of  the  judgment  was  paid,  the  lien  ceased  to  exist. 

Same. — Payment  of  Judgment  by  Collection  of  Bents, —  When  Judgment  Ceases  to  be 
a  Lien. — When  judgment  creditors  agree  with  the  judgment  debtor  that 
a  person  shall  be  appointed  to  collect  the  rents  from  property  owned  by 
the  judgment  debtor,  and  apply  them  to  the  payment  of  the  judgment, 
the  judgment  ceases  to  constitute  such  an  encumbrance  within  the 
meaning  of  the  law  as  will  avoid  a  policy  of  insurance  containing  a  pro- 
vision against  encumbrances,  when  the  representative  so  appointed  by 
the  creditors  has  received  in  rents  the  amount  of  the  judgment. 

Same. — Mortgage  for  Maintenance, — Encumbrance  that  will  Avoid  Policy. — 
Belief  of  Mortgagor  Immaterial, — A  mortgage  was  executed  by  the  assured 
prior  to  the  issuance  of  the  policy  of  insurance  on  the  premises  insured, 
which  provided  that  he  had  taken  a  conveyance  of  the  real  estate  upon 
the  condition  subsequent  that  he  should  furnish  to  his  father  (his  ven- 
dor) a  maintenance  and  support  during  the  life  of  the  latter,  which 
maintenance  it  was  agreed  should  be  one-half  of  the  net  proceeds  of 
the  farm,  to  be  delivered  annually  to  the  father.  It  was  further  pro- 
vided that  in  case  of  a  performance  of  the  contract  by  the  son  the  mort- 
gage should  be  null  and  void,  and  at  the  death  of  the  father  the  same 
should  be  cancelled,  and  said  real  estate  should  vest  absolutely  in  the 
son,  free  from  encumbrance.  The  mortgagor  expressly  agreed  to  per- 
form the  said  contract,  and  upon  his  failure  to  do  so  it  was  provided 
that  the  mortgage  might  be  foreclosed. 

2ftW,that  the  mortgage  constituted  a  continuing  charge  upon  the  land,  and 
was  an  encumbrance  within  the  meaning  of  the  policy  of  insurance. 

Held,  also,  that  the  belief  of  the  assured  that  the  said  mortgage  to  his 
father  was  not  an  encumbrance  could  not  affect  the  question. 

Same. — Provisions  of  Forfeiture  in  Policy  of  Insurance. — How  Construed. — 
Provisions  intended  to  create  a  forfeiture,  wherever  found,  are  strictly 
construed  in  order  to  avert  a  forfeiture ;  but  such  provisions  are  re- 
stricted, with  special  care  and  strictness,  in  contracts  of  insurance, 
which  must  be  strictly  and  rigidly  construed  against  the  insurance  com- 
pany whenever  a  strict  construction  is  necessary  to  prevent  the  forfeit- 
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are  of  the  policy.  Liberal  as  the  rule  is,  however,  in  favor  of  the  as- 
sured, it  will  not  authorize  the  court  to  make  a  contract  for  the  parties, 
nor  to  disregard  one  made  by  the  parties  themselves. 
13AMB. — Heading. — Bight  of  Forfeiture. —  Waiver  of. — How  Must  be  Pleaded. 
— General  Denial — Where  an  answer  pleads  facts  showing  the  existence 
of  such  an  encumbrance  as  avoids  the  policy,  it  is  incumbent  upon  the 
assured,  if  he  seeks  to  avail  himself  of  a  waiver,  to  plead  the  facts  con- 
stituting the  waiver,  for  the  general  denial  does  not  tender  such  an  issue. 
A  waiver  arises  out  of  new  and  affirmative  matter,  and  such  matter 
must  be  replied  in  order  to  avoid  an  answer  which  pleads  an  affirmative 
defence. 

From  the  Howard  Circuit  Court. 

C.  E.  Hendry  and  B.  C.  Moon,  for  appellant. 
N.  B.  Smith,  L.  J.  Kirkpatrick,  A.  B.   Kirkpatrick  and 
J.  F.  Elliott,  for  appellee. 

Elliott,  J. — The  appellee  reoovered  judgment  upon  a 
policy  of  insurance  issued  to  him  by  the  appellant,  and  from 
that  judgment  this  appeal  is  prosecuted. 

The  first  question  for  our  decision  is  whether  there  was 
such  an  encumbrance  upon  the  property  insured  as  avoided 
the  policy.  The  words  of  the  policy  are  sufficiently  com- 
prehensive to  include  all  liens  that  constitute  encumbrances 
in  a  legal  sense,  and  if  such  an  encumbrance  exists  the  ac- 
tion must  fail,  for  it  is  unquestionably  the  law  that  a  legal 
incumbrance  will  defeat  the  assured,  where  it  is  created  or 
suffered  in  violation  of  the  terms  of  the  contract.  Pfister  v. 
Gerwig,  122  Ind.  567 ;  Continental  Ins.  Co.  v.  Munns,  120 
Ind.  30, 

The  only  point  open  to  debate  is  whether  an  encumbrance 
was  created  in  violation  of  the  provisions  of  the  policy,  and 
to  determine  this  question  it  is  necessary  to  refer  to  the  facts 
which  bear  upon  it.  On  the  17th  day  of  July,  1877,  a  tran- 
script of  a  judgment  in  favor  of  Armstrong,  Nixon  &  Co., 
against  William  F.  Giles,  was  filed  in  the  office  of  the  clerk 
of  the  county  in  which  the  property  insured  was  situated. 
On  this  judgment  William  Vanlue,  the  appellee's  vendor 
and  then  the  owner  of  the  property,  was  replevin  bail.  After 
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the  filing  of  the  transcript  William  Vanlue  conveyed  the 
property  to  his  son,  Albert  M.  Vanlue,  the  appellee  in  this 
case.  Prior  to  the  filing  of  the  transcript  the  judgment  cred- 
itors entered  into  a  contract  with  Giles,  the  judgment 
debtor,  in  which  it  was  agreed  that  William  P.  Vaile  should 
collect  the  rents  from  property  owned  by  Giles  and  apply 
them  to  the  payment  of  the  judgment.  During  the  year  1877 
Vaile  collected  rents  more  than  sufficient  to  pay  the  judg- 
ment, but  satisfaction  was  not  entered  of  record  until  April, 
1884.  On  the  28th  day  of  April,  1883,  appellant  issued  to 
the  appellee  the  policy  of  insurance  on  which  the  action  is 
founded. 

We  have  assumed  in  our  statement  that  the  policy  em- 
braced prior  as  well  as  future  encumbrances,  as  this  is  tacitly 
conceded  by  the  appellee,  and  we  do  not  touch  upon  the 
question  of  construction,  decided  in  the  case  of  Continental 
Ins.  Co.  v.  Munns,  supra.  We  have  also  assumed  that  the 
rents  collected  by  Vaile  under  the  agreement  with  the  judg- 
ment creditors  and  their  debtor  were  more  than  sufficient  to 
satisfy  the  judgment,  and  this  we  have  done  because  there  is 
evidence  of  that  fact,  which  we  have  no  right,  under  a  long 
settled  rule,  to  disregard. 

The  judgment  was  originally  an  encumbrance  upon  the 
property  of  the  replevin  bail,  as  our  statute  creates  a  lien 
against  the  property  of  one  who  enters  himself  as  replevin 
bail  upon  a  judgment.  But  it  does  not  follow  that  a  lien 
continues  although  there  is  no  satisfaction  of  record.  It 
would  be  an  inexcusable  sacrifice  of  substance  to  shadow  to 
hold  that  a  lien  continued  after  payment  of  the  judgment 
because  the  formal  entry  of  satisfaction  on  the  record  was 
not  made.  It  is  very  clear  that  when  the  amount  of  the 
judgment  was  paid  the  lien  ceased  to  exist.  State,  ex  rel.,  v. 
Salyers,  19  Ind.  432 ;  Myers  v.  Cochran,  29  Ind.  256  ;  Shields 
v.  Moore,  84  Ind.  440 ;  Klippel  v.  Shields,  90  Ind.  81 ;  Chapin 
v.  McLaren,  105  Ind.  563. 

The  application  of  the  principle  that  payment  extinguishes 
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a  lien  to  insurance  cases  is  no  more  than  a  just  extension  of 
it,  for  such  cases  fall  far  within  its  sweep.  Merrill  v.  Ag- 
ricultural Ins.  Co.,  73  N.  Y.  452  (29  Am.  Rep.  184) ;  Hawkes 
v.  Dodge  County  Ins.  Co.}  11  Wis.  196;  Smith  v.  Niagara 
F.  Ins.  Co.,  60  Vt.  682  (6  Am.  St.  Rep.  144). 

It  is  immaterial  whether  the  amount  collected  by  Vaile 
reached  the  judgment  creditors  prior  to  the  time  the  policy 
was  taken  out  or  not,  for  as  soon  as  Yaile  received  the 
amount  the  replevin  bail  was  released.  It  is  probably  true 
that  the  bail  was  released  as  soon  as  the  contract  providing 
for  a  collection  of  rents  by  Vaile  was  entered  into,  inasmuch 
as  the  effect  of  that  contract  was  to  extend  the  time  of  pay- 
ment, and  if  it  did  have  this  effect  the  replevin  bail  was  re- 
leased, because  an  extension  of  time  releases  one  who  oc- 
cupies, as  he  did,  the  position  of  a  surety.  But,  however 
this  may  be  (we  decide  nothing  upon  this  point),  we  think 
it  clear  that  when  Vaile,  as  the  representative  of  the  judg- 
ment creditors,  received  the  amount  of  the  judgment,  it  ceased 
to  constitute  an  encumbrance  within  the  meaning  of  the  law. 

There  is,  however,  another  phase  of  the  question,  whether 
there  was  or  was  not  an  encumbrance  upon  the  property  in- 
sured. On  the  day  that  the  land  was  conveyed  to  the  ap- 
pellee he  executed  to  the  vendor  a  mortgage  containing  this 
condition  :  "  The  condition  of  this  mortgage  is  that  the  said 
Albert  M.  Vanlue  has  taken  a  conveyance  of  the  above  real 
estate  upon  the  condition  subsequent  that  he  shall  furnish  to 
the  said  William  Vanlue  a  maintenance  and  support  during 
the  life  of  the  latter,  which  maintenance  is  agreed  to  be  one- 
half  of  the  net  proceeds  of  said  farm,  which  is  to  be  deliv- 
ered annually  to  William  Vanlue.  In  case  of  a  perform- 
ance of  the  oon tract  by  the  said  Albert  M.  Vanlue,  this 
mortgage  shall  be  null  and  void,  and  at  the  death  of  Will- 
iam Vanlue  the  same  shall  be  cancelled  and  said  real  estate 
shall  vest  absolutely  in  said  Albert  M.  Vanlue  free  from 
this  encumbrance.  And  the  mortgagor  expressly  agrees  to 
perform  the  contract  above  secured,  and  upon  failure  this 
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mortgage  may  be  foreclosed  accordingly ."  The  appellee  in 
all  things  faithfully  performed  his  contract,  and  at  the  time 
he  received  the  policy,  as  well  as  at  the  time  the  loss  oc- 
curred, he  was  free  from  fault,  having  done  all  that  he  was 
bound  to  do  up  to  that  time.  If  the  contract  was  not  a 
continuing  one  we  should  have  no  difficulty  in  applying  to 
the  mortgage  lien  the  rule  which  we  have  applied  to  the 
judgment  lien,  but,  as  the  contract  is  a  continuing  one, 
terminating  only  upon  the  death  of  the  mortgagee,  there  is 
much  difficulty  in  reaching  a  satisfactory  conclusion. 

In  almost  any  other  case  than  that  of  an  action  upon  an 
insurance  policy  the  question  would  be  entirely  free  from 
difficulty,  for  the  mortgage  would  unquestionably  be  re- 
garded as  an  encumbrance  in  ordinary  cases,  such  as  actions 
between  vendor  and  vendee,  and  the  like.  Rickter  v.  Ilickter, 
111  Ind.  456;  Copeland  v.  Copeland,  89  Ind.  29;  Wilsonv. 
Wilsorty  86  Ind.  472;  Prescott  v.  Trueman,  4  Mass.  627; 
Mitohell  v.  Warner,  5  Conn.  497  ;  Spurr  v.  Andrew,  6  Allen, 
420 ;  Cathoart  v.  Botcman,  5  Pa.  St.  317 ;  Post  v.  Gampau, 
42  Mich.  90;  6  Am.  &  Eng.  Encyc.  of  Law,  639. 

There  is  some  diversity  of  opinion  as  to  whether  an  in- 
strument securing  the  performance  of  a  contract  for  support 
and  maintenance  can  be  deemed  a  mortgage.  We  think  it 
clear,  however,  that  whatever  name  may  be  given  the  instru- 
ment, the  effect  is  the  same  in  all  ordinary  cases,  for  an  en- 
cumbrance is  created.  Bryant  v.  Erskine,  55  Me.  153 ;  Beth- 
lehem v.  Annis,  40  N.  H.  34 ;  Soper  v.  Guernsey,  71  Pa.  St. 
219 ;  Austin  v.  Austin,  9  Vt.  420.  But  decisions  in  cases 
concerning  deeds  and  mortgages  do  not  fully  control  cases 
where  the  controversy  concerns  the  right  to  forfeit  a  policy 
of  insurance,  and  a  close  adherence  to  those  decisions  would 
lead  to  an  erroneous  conclusion  in  a  case  where  the  issue  is 
whether  there  has  been  a  forfeiture  of  a  policy  of  insurance. 
The  ground  upon  which  rests  the  distinction  between  con- 
tracts of  insurance  and  other  contracts  is  a  solid  one,  for  the 
contract  of  insurance  is,  in  many  essential  respects,  a  peca- 
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liar  one.  There  is  strong  reason  for  limiting  the  effect  of, 
the  word  "  encumbrance,"  when  employed  in  policies  of  in- 
surance, since  to  give  the  word  a  broad  meaning  would  be 
to  do  injustice,  in  many  instances,  without  excuse  or  justifi- 
cation. The  purpose  for  which  provisions  prohibiting  en- 
cumbrances are  written  in  policies  is  to  create  a  cause  for 
forfeiture,  not  to  protect  the  company  issuing  a  policy  from 
a  defect  in  the  title  of  property  conveyed  to  it,  nor  to  vest  in 
it  an  unencumbered  title,  and  the  only  just  reason  for  recog- 
nizing such  prohibitions  is  that  if  the  property  is  encumbered 
there  may  be  some  temptation  to  the  owner  to  himself  burn  the 
property  and  thus  secure  the  amount  of  the  insurance.  It  is 
obvious,  therefore,  that  there  should  be  a  distinction  between 
insurance  contracts  and  contracts  of  a  different  class.  Pro- 
visions intended  to  create  a  forfeiture,  wherever  found,  are 
strictly  construed  in  order  to  avert  a  forfeiture ;  but  such 
provisions  are  restricted,  with  especial  care  and  strictness, 
in  contracts  of  insurance,  the  courts,  with  an  almost  unan- 
imous voice,  deciding  that  such  contracts,  because  of  their 
peculiar  character,  shall  be  strictly  and  rigidly  construed 
against  the  insurance  company  wherever  a  strict  construction 
is  necessary  to  prevent  the  forfeiture  of  the  policy.  Ken- 
tucky Mut.  Ins,  Go.  v.  Jenks,  5  Ind.  96 ;  Grant  v.  Lexington, 
etc.,  Ins.  Co.,  5  Ind.  23;  Rogers  v.  Phenix  Ins.  Co.,  121  Ind. 
570 ;  First  National  Bank  v.  Hartford  F.  Ins.  Co.,  95  U.  8. 
673;  Moulaur  v.  Am.  Life  Ins.  Co. , 111  U.  8.  335. 

We  are  required  by  the  rules  to  which  we  have  referred, 
to  give  the  policy  before  us  a  very  strict  construction  against 
the  appellant,  and  to  avert  a  forfeiture  if  we  can  do  so  with- 
out doing  violence  to  the  language  of  the  contract.  But,  lib- 
eral as  the  rule  is  in  favor  of  the  assured,  it  will  not  author- 
ize a  court  to  make  a  contract  for  the  parties,  nor  to  disre- 
gard one  made  by  the  parties  themselves.  Havens  v.  Home 
Ins.  Co.,  111  Ind.  90;  Phenix  Ins.  Co.  v.  Lamar,  106  Ind. 
513  (55  Am.  Rep.  764) ;  McGowan  v.  Peoples  M.  F.  Ins. 
Cb.f  54  Vt.  211 ;  Supple  v.  Iowa  St.  Ins.  Co.,  58  Iowa,  29. 
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The  duty  of  the  court  is  to  construe  the  contract,  and  in 
this  work  it  must  be  guided  by  the  rules  of  law  which  govern 
the  subject  which  the  contract  concerns,  and  to  which  it  re- 
lates. 

The  decisions,  as  we  have  indicated,  declare  that  the  word 
"  encumbrance  "  has  a  limited  effect  in  contracts  of  insur- 
ance, and  upon  the  general  doctrine  there  is  little,  if  any, 
diversity  of  opinion.  The  clash  is  upon  the  application  of 
the  approved  general  doctrine,  not  as  to  the  doctrine  itself. 
Whether  the  provision  declaring  that  an  encumbrance  shall 
forfeit  the  policy  before  us  is  violated  by  the  instrument  ex- 
ecuted by  the  assured  to  his  vendor  is  the  problem  which  we 
are  required  to  solve,  for  we  regard  the  general  doctrine,  of 
which  we  have  spoken,  as  too  firmly  established  and  too 
strongly  grounded  on  principle  to  be  successfully  challenged. 
In  order  to  justly  solve  this  problem  it  is  necessary  to  an- 
alyze the  instrument  and  the  evidence  respecting  it.  The 
instrument  is  a  peculiar  one.  It  does  not  secure  the  pay- 
ment of  money,  nor  does  it  provide  for  the  performance 
of  a  general  engagement  to  perform  a  designated  contract; 
it  provides  for  the  performance  of  a  specific  act,  namely, 
the  delivery  to  the  vendor  of  one-half  of  the  net  proceeds 
of  the  farm,  and  that  the  delivery  of  the  net  proceeds  of 
the  farm  shall  render  the  instrument  "  null  and  void."  But 
while  the  instrument  provides  for  the  performance  of  a 
specific  act  and  that  performance  shall  defeat  its  enforce- 
ment, it  also  provides  that  in  case  of  default  "  this  mortgage 
may  be  foreclosed  accordingly."  There  is,  therefore,  an  en- 
gagement to  perform  a  specific  act,  and  a  provision  for  en- 
forcing performance  by  a  decree  of  foreclosure.  If  the 
instrument  has  any  force  at  all  it  creates  a  lien  upon  the 
land  it  describes,  for  it  declares  in  express  words  that  a 
lien  is  created,  and  provides  for  the  foreclosure  of  the  lien. 
It  is  not  possible  to  escape  the  force  of  the  provisions  re- 
specting the  conveyance  of  the  land  and  the  mode  of  en- 
forcing the  lien  created,  for  they  clearly  import  that  there  is 
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an  enforceable  encumbrance.  >  It  is  true,  that  when  the  as- 
sured received  his  policy,  and  when  the  loss  occurred,  he  was 
not  in  default,  but  although  not  in  default  his  engagement 
continued  and  the  security  for  its  performance  in  the  future 
remained  unannulled.  In  every  instance  where  a  valid 
mortgage  is  executed  it  constitutes  an  encumbrance  and  re- 
mains an  encumbrance  until  the  engagement  for  which  it 
stands  as  a  security  is  performed.  It  seems  beyond  con- 
troversy that  a  lien  was  charged  upon  the  land  in  this  in* 
stance,  and  that  it  continued  in  force  during  the  life  of  Will- 
iam Vanlue,  since  no  other  construction  can  be  given  the 
instrument  without  totally  disregarding  the  language  con- 
cerning the  lien  and  the  right  to  a  foreclosure.  If  there 
was  a  continuing  charge  upon  the  land  we  can  conceive  no 
valid  reason  for  holding  that  it  did  not  constitute  an  en- 
cumbrance within  the  meaning  of  the  contraot  of  insurance. 
It  was  none  the  less  an  encumbrance  because  the  engage- 
ment it  secures  was  performed  as  fully  and  promptly  as  it 
was  possible  for  the  appellee  to  perform  it,  up  to  the  time 
the  policy  was  issued  to  him,  for  the  reason  that  the  lien 
was  a  continuous  one,  requiring  the  yearly  performance  of 
an  act,  and  terminating  only  upon  the  death  of  the  lien- 
holder.  Reluctant  as  we  are  to  deny  a  recovery  we  can  see 
no  avenue  which  will  lead  us  to  a  conclusion  adverse  to  the 
appellant.  We  do  not  doubt  that  the  appellee  acted  in  good 
faith,  believing  that  the  mortgage  to  his  father  was  not  an 
incumbrance,  but  neither  his  belief  nor  that  of  the  com- 
pany can  affect  the  question,  for  if  the  mortgage  did  consti- 
tute an  encumbrance  it  must  be  so  adjudged  irrespective  of 
the  opinion  or  belief  of  the  parties.  Watertown  Ins.  Go* 
v.  Orover  8.  if.  Co.,  41  Mich.  131. 

We  have  given  careful  consideration  to  the  cases  referred 
to  by  the  appellee,  but  we  are  unable  to  regard  them  as  sus- 
taining the  position  that  the  mortgage  executed  by  him  was 
not  an  encumbrance.     The  case  of  Mason  v.  Agricultural, 
Vol.  126.— 27 
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etc.,  Ass'n,  18  Upper  Can.  C.  P.  19,  was  decided  for  the  as- 
sured, upon  the  ground  that  the  recitals  of  the  deed  provid- 
ing for  the  support  of  the  vendor  did  not  create  s  charge 
upon  the  property.  It  is  tacitly  assumed  in  that  case  that 
if  the  deed  had  created  a  lien  the  policy  would  be  avoided. 
The  decision  in  Watertovm  Ins.  Co.  v.  Orover  8.  M.  Co., 
8upra9  proceeds  upon  the  ground  that  the  mortgage  which 
was  alleged  to  create  an  encunlbrance  was  absolutely  void. 
The  question  in  Newman  v.  Springfield,  etc.,  Ins.  Co.,  17  Minn. 
123,  was  as  to  the  validity  of  a  tax  deed,  the  court  adjudg- 
ing that  as  the  deed  was  absolutely  void  no  encumbrance 
was  created.  In  the  case  of  Commercial  Ins.  Co.  v.  Spank- 
neble,  52  111.  53,  the  question  arose  on  the  provision  of  the 
policy  declaring  that  if  the  assured  was  not  the  owner  of  the 
property  the  policy  should  be  void,  and  the  decision  was  that 
the  assured  was  the  owner  notwithstanding  the  fact  that  her 
husband  had  an  estate  by  the  courtesy.  Proceeding  upon  sim- 
ilar reasons  other  courts  have  held  that  a  contingent  dower 
interest  of  a  wife  does  not  make  the  husband  a  conditional  or 
part  owner  of  property  within  the  meaning  of  a  clause  in  a 
policy  of  insurance  requiring  the  assured  to  be  the  uncondi- 
tional and  sole  owner.  Virginia,  etc.,  Ins.  Go.  v.  Kloeber,  9 
Ins.  L.  J.  354 ;  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10. 
These  cases,  it  must  be  plain  to  every  one,  do  not  apply  to  a 
case  where,  as  here,  there  is  an  instrument,  in  form  a  mort- 
gage, securing  an  engagement,  and  providing  for  enforcement 
of  the  lien  by  foreclosure  in  the  event  of  a  default.  If  such  an 
instrument  does  not  create  an  encumbrance  it  is  difficult  to 
conceive  how  it  is  possible  to  frame  one  that  will  do  so.  Sep 
bert  v.  Pennsylvania,  etc.,  M.  F.  Ins.  Co.,  103  Pa.  St.  282. 

The  appellee  argues  that  the  appellant  waived  its  right  to 
insist  upon  a  forfeiture,  and  there  might  be  plausibility,  if 
not  strength,  in  the  argument,  if  facts  constituting  a  waiver 
had  been  replied  to  the  answer  pleading  the  encumbrance. 
Phenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84;  Sohreiber  v. 
German-American,  etc.,  Ins.  Co.,  43  Minn.  367 ;  McMartin 
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v.  Continental  Ins.  Co.,  41  Minn.  196 ;  Phoenix  Ins.  Co.  v. 
Lansing,  15  Neb.  494. 

But  where  an  answer  pleads  facts  showing  the  existence  of 
such  an  encumbrance  as  avoids  the  policy,  it  is  incumbent 
upon  the  assured,  if  he  seeks  to  avail  himself  of  a  waiver,  to 
plead  the  facts  constituting  the  waiver,  for  the  general  de- 
nial does  not  tender  such  an  issue.  A  waiver  arises  out  of 
new  and  affirmative  matter,  and  such  matter  must  be  replied 
in  order  to  avoid  an  answer  which  pleads  an  affirmative  de- 
fence. A  single  paragraph  of  a  reply  can  ndt  be  good  as  a 
denial  and  in  confession  and  avoidance. 

Judgment  reversed. 

Filed  Jan.  6, 1801. 
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MARRTET)  Woman. — Joining  in  Mortgage  to  Secure  Husband?*  Debt—Sale  of 
Wife'*  One-Third. — Right  to  Proceeds. — Where  a  wife  joins  her  husband  in 
mortgaging  his  land  to  secure  his  debt,  she  has  a  right,  under  section 
2508,  B.  8.  1881,  to  an  order  directing  that  his  interest  be  first  offered 
for  8 ale  to  satisfy  the  mortgage  debt,  and  if  his  interest  does  not  sell  for 
enough  to  satisfy  the  debt,  and  the  wife's  one-third  is  also  sold,  she  is 
entitled  to  the  proceeds  thereof  as  against  all  creditors  of  the  husband 
other  than  the  mortgagee. 

From  the  Huntington  Circuit  Court. 

T.  G.  Smith,  for  appellants. 
JT.  M.  Hatfield,  for  appellee. 

McBride,  J.— On  the  25th  day  of  May,  1885,  Sexton 
Emley  was  the  owner  of  270  acres  of  land  in  Huntington 
county,  and  on  said  day,  with  his  wife,  Julia  A.  Emley,  the 
appellee  herein,  executed  a  mortgage  on  said  land  to  secure 
a  debt  of  said  Sexton  Emley  to  the  Michigan  Mutual  Life  In* 
surance  Company.  This  mortgage  was  foreclosed  in  the  Hunt* 
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ington  Circuit  Court,  January  14, 1890,  a  personal  judgment 
was  rendered  against  Sexton  Emley  for  $5,818.96,  and  the 
sale  of  the  land  decreed.  In  the  decree  it  was  ordered,  at 
the  instance  of  the  wife,  that  the  undivided  two-thirds  of  the 
land  be  first  offered  for  sale  to  satisfy  the  mortgage  debt. 

November  18, 1889,  the  appellant  David  A.  Purviance 
recovered  two  judgments  against  said  Sexton  Emley,  in  the 
Huntington  Circuit  Court,  one  for  $4,115.44,  with  $57.93 
costs,  and  the  other  for  $279.08  and  costs. 

These  judgments,  to  the  amount  of  $3,420.79,  are  still  un- 
paid, and  Purviance  was,  for  that  reason,  made  a  party  to 
the  foreclosure  proceeding,  and  *the  mortgage  foreclosed  as 
against  him  as  well  as  against  Emley  and  wife.  An  order 
of  sale  issued  to  the  sheriff  of  Huntington  county  on  the  de- 
cree of  foreclosure.  The  sheriff,  being  unable  to  sell  the  two- 
thirds  of  the  land  for  enough  to  satisfy  the  mortgage  debt, 
on  the  16th  day  of  August,  1890,  sold  the  entire  premises 
for  $7,280.  The  amount  then  due  on  the  decree,  with  costs, 
amounted  to  $6,208.29. 

After  satisfying  the  decree,  there  remained  in  the  hands 
of  the  sheriff  a  balance  of  $1,071.61,  which  he,  when  he 
made  his  return  on  the  order  of  sale,  paid  to  appellant  John 
S.  Glenn,  clerk  of  the  Huntington  Circuit  Court. 

August  13th,  1890,  three  days  before  the  sale,  appellant 
Purviance  caused  executions  to  issue,  on  bis  said  judgments, 
to  the  sheriff  of  Huntington  county,  who  held  them  when 
the  sale  was  made,  and  had,  prior  to  said  sale,  levied  them 
on  the  interest  of  Sexton  Emley  in  said  land. 

Before  the  sheriff  made  his  return  on  the  order  of  sale, 
Purviance  asked  to  have  the  balance  in  the  sheriff's  hands 
applied  to  the  payment  of  the  amount  due  him  on  his  two 
executions.  This  was  refused,  and,  after  the  payment  of  the 
money  to  the  clerk  by  the  sheriff,  and  before  the  commence- 
ment of  this  suit,  he  demanded  the  money  of  the  clerk,  who 
also  refused  compliance.  The  appellee,  Julia  A.  Emley,  then 
demanded  the  money  of  the  clerk.     He  refused  to  pay  it  to 
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her,  and  she  brought  this  suit  against  him  to  recover  it.  He 
filed  an  answer  in  the  nature  of  a  bill  of  interpleader,  asking 
to  have  Purviance  joined  as  a  defendant,  disclaiming  any  per- 
sonal interest  in  the  subject-matter,  etc.,  and  thereupon  Pur- 
viance voluntarily  appeared. 

It  was  then  agreed  by  all  the  parties  that  John  S.  Glenn 
had  no  personal  interest  in  the  subject-matter  of  the  suit, 
and  that  he  should  be  relieved  of  all  costs  in  the  case.  This 
agreement  was  entered  of  record,  and  Purviance  filed  his  an- 
swer, reciting,  substantially,  the  foregoing  facts,  and  also 
averring  that  Sexton  Emley  was  insolvent,  and  had  left  the 
State,  and  that  his  wife,  t}ie  appellee,  had,  in  his  absence, 
claimed  and  had  set  off  as  exempt  from  execution  against 
him  property  amounting  to  $600  in  value,  and  claiming  two- 
thirds  of  the  $1,071.61  in  the  hands  of  the  clerk. 

To  this  answer  appellee  demurred,  on  the  ground  that  it 
did  not  state  sufficient  facts,  etc.  The  demurrer  was  sus- 
tained, and  Purviance  excepted,  refused  to  plead  further,  and 
elected  to  abide  by  the  ruling  of  the  court.  The  court  ren- 
dered judgment  in  favor  of  the  appellee  on  the  pleadings. 
The  ruling  on  this  demurrer  presents  the  only  question  in 
the  record. 

To  whom  does  the  $1,071.61  belong?  If  any  part  of  it 
belongs  to  Sexton  Emley,  appellant  is  entitled  to  have  it  ap- 
plied, so  far  as  it  will  go,  to  the  payment  of  his  judgments, 
and  the  ruling  on  the  demurrer  was  wrong.  If  the  money 
all  belongs  to  appellee  the  ruling  was  right,  and  the  judg- 
ment below  should  be  affirmed. 

It  is  settled  law  in  this  State  that  a  wife  who  joins  her  hus- 
band in  mortgaging  his  land  to  secure  his  debt,  after  her  in- 
choate interest  in  the  mortgaged  lands  has  from  some  cause 
become  absolute,  has  a  right  to  an  order  directing  that  his 
interest  be  first  offered  for  sale  to  satisfy  the  mortgage  debt. 
Medsker  v.  Parker,  70  Ind.  509 ;  Haggerty  v.  Byrne,  75  Ind. 
499  ;  Leary  v.  Shaffer,  79  Ind.  567 ;  Grave  v.  Bunch,  83  Ind. 
4  ;  Hardy  v.  Miller,  89  Ind.  440 ;  Main  v.  Ginthert,  92  Ind. 


422  SUPREME  COURT  OF  INDIANA, 

Purviance  et  al.  v.  Emley. 

180 ;  Trentman  v.  Eldridge,  98  Ind.  525 ;  Pouder  v.  Ritstr 
inger,  102  Ind.  571.. 

We  think,  in  view  of  section  2508,  R.  S.  1881,  she  is  en- 
titled to  such  an  order  in  such  cases,  whether  her  inchoate 
interest  has  already  become  absolute  or  not. 

The  court,  therefore,  properly,  at  the  instance  of  Mrs.  Em- 
ley,  made  such  an  order  in  this  case.  There  seems  to  have 
been  no  objection  to  the  order  below.  If  the  two-thirds  had 
sold  for  enough  to  satisfy  the  mortgage  debt  and  costs,  her 
title  to  the  remaining  one-third  would,  under  section  2508, 
supra,  have  become  absolute,  and  would  have  vested  in  her 
in  the  same  manner,  and  to  the  same  extent  as  would  her  in- 
choate interest  in  her  husband's  lands  in  case  of  his  death. 
Of  such  interest  this  court  has  said  :  "  The  right  of  a  widow, 
under  our  statute,  to  one-third  of  the  real  estate  of  her  de- 
ceased husband  is  absolute  against  creditors,  unless,  by 
joining  with  her  husband  in  a  mortgage,  she  waives  it.  Such 
waiver  can  only  operate  in  favor  of  the  mortgagee ;  and  other 
creditors  can  not  surely  reap  advantages  against  her  from  the 
fact  that  she  has  thus  joined  in  a  mortgage  to  one/'  Perry 
v.  Boi-ton,  25  Ind.  274. 

The  two-thirds,  however,  did  not  sell  for  enough  to  sat- 
isfy the  debt,  and  by  virtue  of  her  waiver  of  her  right  by 
the  execution  of  the  mortgage,  her  one-third  was  sold  with 
the  husband's  two-thirds. 

The  price  for  which  it  sold — $7,280 — presumably  repre- 
sents the  value  of  the  entire  land,  two-thirds  of  which  sum, 
or  $4,853.33£,  represents  the  value  of  the  two-thirds,  which* 
in  the  absence  of  the  waiver,  is  all  the  creditors  could  have 
claimed  or  taken  as  against  her,  and  $2,426.66$  represents 
her  interest. 

Two-thirds  of  the  property  being  insufficient  to  satisfy 
the  claim,  her  one-third  was  drawn  upon  to  the  amount  of 
$1,355.06,  leaving  to  her  only  the  sum  in  controversy — 
$1,071.61. 

After  the  sale  of  the  land  by  the  sheriff,  one-third  of  the 
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proceeds  of  such  sale  became  the  absolute  property  of  Mr«. 
Emley  as  to  all  persons  except  the  mortgagee.  So  far  as  the 
appellant  in  this  case  is  concerned,  she  was  entitled  to  $2,- 
426.66},  and  appellant  has  no  valid  claim  to  any  part  of  the 
sum  in  controversy. 

There  was  no  error  in  sustaining  the  demurrer  to  the  an- 
swer. 

The  judgment  below  is  affirmed. 

Filed  Jan.  8, 1891. 


No.  14,812. 

The  First  National  Bank  of  Huntington  v.  Will- 
iams et  AL. 

Former  Adjudication. — Question  not  Raised. — Motion  to  Dismiss  Complaint 
— Where  the  pleadings  do  not  show  affirmatively  that  there  has  been  an 
adjudication  of  the  questions  presented,  a  motion  to  dismiss  on  the 
ground  of  a  former  adjudication  may  be  properly  overruled. 

Same. — Improper  Presentation  of  Question. — Where  a  cross-complaint  is  de- 
murred to  on  the  ground  that  the  questions  presented  are  the  same  aB 
presented  in  a  former  case,  but  the  cross-complaint  contains  no  refer- 
ence to  the  former  action,  the  question  of  res  judicata  is  not  properly 
presented  by  the  demurrer,  and  it  is  not  error  to  overrule  it. 

Practice. — Reversal  of  Erroneous  Ruling  by  Trial  Court. — Where  the  trial 
court  makes  a  ruling  and  afterwards  during  the  progress  of  the  case  is 
convinced  that  the  ruling  is  erroneous,  it  may  of  its  own  motion  re- 
consider and  reverse  it. 

Same. — Harmless  Error. — Available  error  can  not  be  predicated  on  the 
overruling  of  a  demurrer  to  a  complaint  where  judgment  is  rendered 
against  the  plaintiff  and  is  not  appealed  from. 

Same. — Action  for  Cancellation  of  Judgment. — Separate  Issues  Joined  on  Com- 
plaint and  Cross- Complaint. — New  Trial.— Where  the  principal  instituted 
an  action  to  cancel  a  judgment  against  him  and  the  surety,  and  the 
surety,  who  was  made  a  party  defendant,  also  sought  in  his  cross-com- 
plaint the  cancellation  of  the  judgment  as  to  him,  and  separate  issues 
were  joined,  their  rights  were  separate  and  distinct,  and  it  was  not 
error  to  grant  a  new  trial  to  the  surety,  who  was  entitled  to  it,  and  deny 
it  to  the  principal  who  was  not. 

Estoppel.— Representations  to  Surety. — Where  a  creditor  represented  to  the 
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surety  of  the  debtor  that  a  certain  note  and  mortgage  executed  by  the 
debtor  were  delivered  to  the  judgment  creditor  as  collateral  security 
for  the  note  executed  by  the  surety,  and  for  other  notes  of  tbe  debtor 
in  the  hands  of  the  creditor,  and  that  the  surety  should  be  free  from 
liability  by  seeing  to  it  that  the  land  covered  by  the  mortgage  sold  for 
enough  to  satisfy  it,  and  represented  to  the  surety,  after  judgment  upon 
the  note  executed  as  collateral  security,  that  if  the  mortgaged  premises  , 
sold  for  enough  to  satisfy  the  judgment  on  such  note  he  would  have 
nothing  to  pay,  he  is  not  estopped  to  enforce  his  judgment  against  the 
surety,  where  it  does  not  appear  that  the  surety  acted  upon  the  repre- 
sentations made. 
Judicial  Notice. — Supreme  Court. — Pleadings  in  Former  Gate, — This  court 
will  take  judicial  notice  of  the  pleadings,  issues  and  judgment  in  a 
former  case  decided  by  it 

From  the  Huntington  Circuit  Court. 

W.  H.  Trammel,  for  appellant. 

jB.  F.  Ibach,  L.  P.  Milligan,  0.  W.  Whttelock,  J.  C.  Bran- 
yan  and  M.  L.  Spencer,  for  appellees. 

Olds,  C.  J. — The  complaint  in  this  case  is  by  Oliver  Will- 
iams to  cancel  a  judgment  rendered  in  favor  of  the  appel- 
lant against  said  Williams  and  William  H.  Helm,  in  the 
Huntington  Circuit  Court  on  December  31st,  1878,  for 
$663.07,  in  which  Helm  was  adjudged  surety  for  said 
Williams,  and  to  enjoin  proceedings  upon  the  execution  is- 
sued thereon.  Defendant  Helm  filed  a  cross-complaint  ask- 
ing that  the  sheriff,  Bowman,  be  enjoined  from  selling  prop- 
erty on  said  execution,  and  that  appellant  be  enjoined  from 
collecting  said  judgment.  The  appellant  moved  to  dismiss 
the  complaint  and  cross-complaint,  on  the  grounds  that  there 
had  been  a  former  adjudication  of  the  question  sought  to  be 
litigated  by  said  complaint  and  cross-complaint.  The  court 
overruled  the  motion.  This  ruling  of  the  court  is  assigne" 
as  error,  and  is  the  first  question  discussed.  There  i8  n0 
error  in  the  ruling,  the  question  of  res  judicata  can  not  be 
presented  in  this  way.  The  pleadings  do  not  aflBrmativety 
show  that  there  had  been  an  adjudication  of  the  questions 
presented. 
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The  next  alleged  error  is  that  the  court  erred  in  reconsid- 
ering its  ruling  on  the  demurrer  to  Helm's  cross-complaint. 
This  the  court  had  the  right  to  do.  If  the  court  made  a 
ruling  upon  the  demurrer  and  was  afterwards,  during  the 
progress  of  the  case,  convinced  that  such  ruling  was  errone- 
ous it  had  the  right,  of  its  own  motion,  to  reconsider  and 
reverse  its  ruling,  giving  the  party  against  whom  such  rul- 
ing was  made  an  exception,  and  it  does  not  appear  that  the 
appellant  was  harmed  by  such  action  of  the  court. 

The  next  alleged  error  discussed  is  the  ruling  of  the 
court  in  overruling  the  demurrers  to  the  complaint  of 
Williams  and  the  cross-complaint  of  Helm.  There  is  no  avail- 
able error  in  the  ruling  on  the  demurrers  to  the  complaint 
even  if  the  complaint  was  bad,  for  there  was  a  finding  and 
judgment  against  the  plaintiff  Williams,  and  he  has  not  ap- 
pealed from  the  judgment.  It  seems  there  was  a  former 
case  brought  by  Helm  against  Williams  and  the  appellant 
herein  to  cancel  said  judgment,  in  which  there  was  a  trial 
resulting  in  favor  of  the  appellant,  and  an  appeal  taken  by 
Helm  to  this  court  and  the  judgment  affirmed  (91  Ind.  44), 
and  the  only  theory  upon  which  it  is  urged  that  the  court 
erred  in  overruling  the  demurrer  to  Helm's  cross-complaint 
in  this  action  is,  that  the  questions  presented  by  the  cross- 
complaint  are  the  same  as  presented  in  the  former  case,  and 
the  court  will  take  judicial  notice  of  the  former  case,  the 
pleadings,  issues  and  judgment,  in  ruling  upon  the  de- 
murrers in  this  case. 

The  cross-complaint  in  no  way  refers  to  the  former  case  of 
Helm  v.  First  Nat'l  Bank  appealed  to  this  court.  There  is 
nothing  in  this  contention  of  counsel.  If  it  is  desired  to  raise 
the  question  of  res  judicata  it  must  be  pleaded. 

There  was  a  trial  of  the  cause  and  a  finding  of  facts  by  the 
court.  Motions  made  by  appellant  for  judgment  were  over- 
ruled,and  a  motion  made  for  a  new  trial  by  Helm  was  granted; 
these  rulings  are  assigned  as  error.  There  is  no  question 
presented  by  the  record  in  regard  to  such  rulings.  The  grant- 
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ing  of  a  new  trial  to  Helm  set  aside  the  former  trial,  and 
the  finding  of  the  court  as  to  him,  and  left  the  case  open  for 
a  new  trial.  It  is  objected  that  the  court  erred  in  overruling 
the  plaintiff  Williams's  motion  for  a  new  trial,  and  granting  a 
new  trial  to  Helm  on  his  motion,  but  there  was  no  error  in 
this,  if  Helm  was  entitled  to  a  new  trial  and  Williams  was 
not.  Their  rights  were  separate  and  distinct.  Williams 
brought  the  suit,  and  stated  his  cause  of  action  against  the 
appellant,  and  made  Helm  a  party ;  Helm  filed  a  cross-com- 
plaint, setting  out  facts  which  entitled  him  to  relief  against 
the  judgment,  and  issues  were  joined  on  both  the  complaint 
and  cross-complaint.  The  rights  of  the  plaintiff  and  cross- 
complainant  Helm  were  separate,  based  upon  a  different 
state  of  facts,  and  separate  issues  were  joined  on  the  plaintiff's 
complaint,  and  the  cross-complaint  of  Helm,  although  the 
end  sought  by  each  of  the  parties  was  to  cancel  the  judg- 
ment as  to  himself.  Helm  would  have  had  the  right  to 
maintain  his  action  separately,  and  independent  of  the  suit 
brought  by  the  plaintiff  Williams. 

Appellant  filed  an  answer,  setting  up  the  former  judgment 
in  the  case  of  Helm  v.  First  NaVl  Bank,  91  Ind.  44.  Upon 
the  last  trial  of  the  case,  on  proper  request,  there  was  a  spe- 
cial finding  of  facts  by  the  court  and  conclusions  of  law 
stated,  upon  which  final  judgment  was  rendered  in  favor  of 
Helm.  The  appellant  excepted  to  the  conclusions  of  law, 
aud  assigns  error  that  the  court  erred  in  its  conclusions  of 
law. 

The  court  made  the  following  finding  of  facts : 

"  First.  The  court  finds  that,  on  the  22d  day  of  March, 
1878,  said  Oliver  Williams  and  William  Helm  executed 
their  note  for  $600,  with  interest  at  ten  per  cent,  per  annum 
and  five  per  cent,  attorney's  fees  to  the  said  First  National 
Bank  of  Huntington,  Indiana,  payable  in  90  days  ;  that  said 
Williams  executed  said  note  as  principal  and  said  Helm  as 
surety. 

"Second.   That  said  note  was  delivered  to  said  bank  on  the 
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28th  day  of  March,  1878,  as  collateral  security  for  debts  then 
due  said  bank. 

"Third.  That  afterwards,  to  wit,  on  the  22d  day  of  May, 
1878,  said  Williams  executed  to  said  bank  his  promissory 
note  for  $3,200,  with  interest  at  ten  per  cent,  per  annum  and 
five  per  cent,  attorney's  fees,  and  executed  a  mortgage  to  se- 
cure the  same  on  certain  lands  situate  in  Wells  county,  In- 
diana, which  note  and  mortgage  were  delivered  to  said  bank 
as  collateral  security  for  other  notes  of  said  Williams  held 
by  said  bank,  which  note  of  $600,  of  said  Williams  and 
Helm,  was  included  in  and  covered  by  said  note  of  $3,200. 

"Fourth.  That,  on  the  31st  of  December,  1878,  judgment 
was  rendered  in  said  court  in  favor  of  said  bank  against  said 
Oliver  Williams,  as  principal,  and  said  Helm,  as  surety,  on 
said  $600  note, for  the  sum  of  $663,  and  costs,  requiring  said 
bank  to  levy  and  exhaust  the  property  of  said  Williams 
before  levying  upon  the  property  of  said  Helm. 

"Fifth.  That  the  said  bank  represented  to  said  Helm  that 
said  note  for  $3,200,  together  with  the  mortgage,  was  ex- 
ecuted and  delivered  to  said  bank  as  collateral  security  for 
said  $600  note  executed  by  said  Helm  as  surety,  and  for 
other  notes  held  by  said  bank  against  said  Williams,  and  that 
all  that  was  necessary  for  Helm  to  do  to  protect  himself 
against  liability  on  said  $600  note  was  to  see  to  it  that  the 
land  covered  by  said  mortgage  sold  for  enough  to  equal  the 
amount  of  said  mortgage  debt  and  costs. 

"Sixth.  That  afterwards,  to  wit,  on  the  19th  day  of  Sep- 
tember, 1879,  judgment  was  rendered  by  the  Wells  Circuit 
Court  in  favor  of  said  bank  on  said  note  of  $3,200,  and  costs 
taxed  at  $20.45 ;  that  said  lands  were  duly  sold  by  the  sheriff 
of  Wells  county,  Indiana,  to  said  bank  for  the  sum  of  $3,- 
919.68,  being  in  full  of  said  judgment  and  costs  of  sale 
thereof,  and  obtained  a  sheriff's  certificate,  and  afterwards  a 
sheriff's  deed,  and  afterwards,  and  after  the  year  for  redemp- 
tion had  expired,  said  bank  sold  said  land  for  the  sum  of 
$4,800. 


428  SUPREME  COURT  OF  INDIANA, 

The  First  National  Bank  of  Huntington  v.  Williams  el  al. 

"Seventh.  That  from  the  date  of  the  judgment  on  said 
note  of  $600,  up  to  the  time  that  judgment  of  foreclosure 
was  rendered  on  the  $3,200  note,  the  said  bank  from  time  to 
time  assured  said  Helm  that  if  the  mortgaged  premises 
sold  for  enough  to  satisfy  the  judgment  on  the  $3,200,  he, 
Helm,  would  have  nothing  to  pay  on  the  judgment  on  the 
$600  note,  and  that  the  said  Helm  relied  upon  said  represen- 
tations and  assurances. 

"Eighth.  That  there  was  no  stay  of  execution  on  the 
judgment  for  $600,  and  that  said  Helm  paid  the  costs  con- 
nected with  the  rendition  of  the  judgment  on  the  $600  note 
and  attorney's  fee. 

"Ninth.  That  a  short  time  after  said  lands  of  said  Will- 
iams were  sold  to  satisfy  said  judgment  on  the  $3,200  note 
and  the  costs  thereon,  said  Williams  became  insolvent,  and 
has  continued  to  be  insolvent  ever  since. 

"  Tenth.  That  no  execution  has  ever  been  ordered  or  is- 
sued to  the  sheriff  of  Wells  county,  Indiana,  or  against  the 
property  of  said  Williams  in  said  Wells  county,  nor  was  any 
execution  ordered  or  issued  against  said  Williams  directing  a 
levy  to  be  first  made  on  property  of  said  Williams  to  satisfy 
said  judgment  against  Williams  and  Helm. 

"Eleventh.  That  after  the  return  of  the  execution  unsatis- 
fied the  said  bank  caused  to  be  issued  a  venditioni  exponas 
for  the  sale  of  the  property  of  defendant  Helm  levied  upon 
by  virtue  of  said  execution. " 

From  the  foregoing  facts  the  court  drew  the  following 
conclusions  of  law  :  "  That  the  said  bank  is  estopped  from 
asserting  any  right  to  enforce  the  judgment  on  said  $600 
note  against  said  Helm,  and  that  said  Helm  is  entitled  to  a 
perpetual  injunction  restraining  said  bank  from  enforcing 
said  judgment  against  him."  The  appellant  also  moved  the 
court  for  a  new  trial,  by  which  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  is  questioned.  The  transcript  of 
the  record  and  former  judgment,  including  the  judgment  on 
appeal  to  this  court,  was  in  evidence.     The  question  as  to 
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whether  the  $600  note  was  included  in  the  $3,200  note,  and 
whether  the  judgment  on  the  $600  note  was  satisfied  by  the 
payment  of  the  $3,200  note,  was  in  issue  in  that  case,  and  was 
tried  and  determined  in  favor  of  the  appellant.  The  adju- 
dication in  the  former  case  upon  those  questions  was  final 
and  put  them  at  rest  forever  as  between  these  parties,  and 
the  finding  in  this  case  that  the  $600  was  included  and  cov- 
ered by  the  $3,200  note  is  not  supported  by  the  evidence, 
and  is  in  direct  conflict  with  the  former  judgment,  which 
former  judgment  estops  the  parties  from  again  litigating  the 
same  question.  When  this  fact  is  eliminated  from  the  find- 
ing, which  it  must  be,  there  are  no  facts  found  authorizing 
the  conclusions  of  law  drawn  by  the  court.  The  judgment 
on  the  $600  note  is  against  Williams,  as  principal,  and 
Helm,  as  surety,  and  requires  that  the  property  of  Will- 
iams be  exhausted  before  levying  on  the  property  of  Helm, 
but  the  facts  found  show  that  Williams  has  no  property  sub- 
ject to  execution,  hence  no  necessity  exists  for  the  issuing 
of  an  execution  to  be  first  levied  of  the  goods  of  Williams 
as  no  good  would  be  accomplished  by  it,  and  the  law  re- 
quires no  useless  thing  to  be  done,  but  even  if  notwithstand- 
ing the  fact  that  Williams  has  no  property  subject  to  execu- 
tion, yet  appellant  would  be  compelled  to  go  through  the 
form  of  having  an  execution  issued  against  his  property  and 
a  return  of  no  property  as  to  Williams,  the  conclusions 
of  law  and  judgment  would  be  erroneous,  for  in  that  event 
the  appellant  could  only  be  required  to  first  proceed  to  ex- 
haust the  property  of  Williams  before  levying  upon  the 
property  of  Hehn.  As  we  have  said,  there  are  no  facts 
found  authorizing  the  conclusions  of  law. 

To  constitute  an  estoppel  there  must  be  :  1.  A  represen- 
tation or  concealment  of  material  facts.  2.  The  represen- 
tation must  have  been  made  with  knowledge  of  the  facts.  3. 
The  party  to  whom  it  was  made  must  have  been  ignorant 
of  the  truth  of  the  matter.  4.  It  must  have  been  made  with 
the  intention  that  the  other  party  should  act  upon  it.  5.  The 
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other  party  must  have  been  induced  to  act  upon  it.  Watts 
v.  Mian,  122  Ind.  124;  Hosford  v.  Johnson,  74  Ind.  479; 
Bigelow  Estoppel  (5th  ed.),  p.  570. 

To  authorize  a  conclusion  of  law  that  the  party  is  estopped 
the  facts  must  be  found  clearly  showing  these  five  elements. 
In  this  case  it  is  found  that  some  representations  were  made 
by  the  bank  officers,  but  it  is  not  found  that  the  appellee 
Helm  acted  upon  them ;  that  he  did  anything  that  he  would 
not  have  done  in  the  absence  of  the  representations,  or  that 
he  refrained  from  doing  anything  that  he  would  have  done 
had  it  not  been  for  the  representations.  It  is  not  shown  that 
he  was  harmed  by  such  representations.  In  the  absence 
of  a  finding  that  he  acted  upon  the  representations,  it  does 
not  authorize  or  constitute  estoppel,  even  if  all  the  other  el- 
ements necessary  to  constitute  an  estoppel  were  found  to  ex- 
ist. Bigelow  Estoppel,  supra,  pp.  638,  639.  It  is  exceed- 
ingly questionable  whether  or  not  the  former  adjudication  to 
enjoin  the  collection  of  this  judgment  does  not  bar  the  appel- 
lee's right  to  maintain  this  action,  based,  as  it  is  sought  to  be, 
on  slightly  different  grounds.  It  is  sought  to  enjoin  the  collec- 
tion of  the  judgment  now,  on  the  ground  that  appellant  is  es- 
topped on  account  of  certain  representations  made  by  its  offi- 
cers to  the  appellee ;  these  representations  were  made,  and 
were  known  to  the  appellee  prior  to  the  commencement  of  the 
former  suit,  and  it  is  doubtful  if  he  can  divide  his  causes  of 
action  for  enjoining  the  judgment  by  commencing  one  case 
alleging  one  state  of  facts,  and  when  defeated  commence  an- 
other case  alleging  some  other  and  additional  facts,  the  action 
being  for  the  same  purpose ;  but  it  is  not  necessary  to  decide 
this  question,  and  in  view  of  the  irregularity,  informality, 
and  bad  condition  of  the  record  in  this  case  we  pass  upon 
only  such  questions  as  are  necessary  for  the  disposition  of  it 

For  the  reasons  we  have  stated,  that  the  evidence  does  not 
sustain  the  finding,  and  the  court  erred  in  its  conclusions  of 
law,  the  judgment  must  be  reversed. 
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Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  court  below  to  grant  a  new  trial. 

Filed  Jan.  7, 1891. 


No.  14,628. 

Booth  v.  Cottingham,  Guardian. 

Agbeed  Case. — Affidavit  in. — By  whom  May  be  Made. — Agreement  Signed  by 
Party  through  Attorney. — Effect  of. — In  an  agreed  case  under  the  statute, 
the  affidavit  required  by  section  553,  R.  S.  1881,  is  sufficient  if  made  by 
one,  only,  of  the  parties.  Where  the  agreement  is  signed  by  the  appel- 
lant in  person,  and  by  the  appellee,  acting  through  the  attorney  who 
represented  him  in  the  court  below,  and  who  represents  him  as  counsel 
in  the  Supreme  Court,  and  it  appears  from  the  record  that  the  agree- 
ment as  to  the  facts  was  submitted  to  the  trial  court  by  the  parties,  that 
it  was  acted  upon  by  the  trial  court,  and  that  a  finding  and  judgment 
were  made  upon  it,  and  there  is  nothing  in  the  record  showing  that  the 
appellee  repudiated  the  act  of  his  attorney  who  represented  him  in  the 
court  below  and  represents  him  here,  the  appellee  is  bound  by  the  agree- 
ment. 

Same. —  When  will  be  so  Considered. — Supreme  Court. — Where  both  the  parties 
to  an  action  submit  a  case  upon  the  theory  that  it  is  an  agreed  case 
under  the  statute,  it  will  be  so  regarded  by  the  Supreme  Court  unless  to 
do  so  would  work  a  manifest  injustice. 

Insane  Person. —  Wife  of  Entitled  to  Medical  Attention. — Estate  of  Husband 
Bound. — Guardian. — The  wife  of  an  insane  man  is  entitled  to  medical 
attention,  and  the  physician  who  renders  it  upon  the  request  of  the 
guardian  of  the  insane  husband  is  entitled  to  compensation  out  of  the 
estate  held  in  trust  for  him  by  his  guardian. 

From  the  Hamilton  Circuit  Court. 

W.  Booth,  for  appellant. 
W.  Garver,  for  appellee. 

Elliott,  J. — Both  parties  assert  that  this  is  an  agreed 
case  under  the  statute ;  upon  that  theory  they  submit  the 
case  to  us,  and  it  was  submitted  to  the  trial  court  upon  the 
same  theory.    Accepting,  without  investigation  or  decision, 
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the  statement  of  both  parties  that  this  is  an  agreed  case  un- 
der the  statute,  and  taking  as  our  guide  the  rule  that  parties 
are  bound  by  the  theory  which  they  assume  to  be  the  cor- 
rect one,  we  shall  treat  this  case  as  an  agreed  case.  Carver 
v.  Garver,  97  Ind.  497  (516)  ;  Louisville,  etc.,  R.  W.  Co.  v. 
Wood,  113  Ind.  544  (564)  ;  Brink  v.  Reid,  122  Ind.  257. 
Where  parties  agree  upon  a  theory  we  can  not  with  propriety 
deny  their  agreement,  except,  perhaps,  where  it  is  plainly 
necessary  to  do  so  in  order  to  prevent  manifest  injustice. 

Acting  upon  the  assumption  that  this  is  an  agreed  case,  the 
appellee's  counsel  asserts  that  we  can  not  examine  it  because 
the  affidavit  required  by  the  statute  is  made  by  one,  only,  of 
the  parties,  but  this  contention  can  not  prevail.  The  statute 
does  not  require  more  than  one  affidavit;  it  can  not  be  con- 
strued as  requiring  two  without  doing  violence  to  the  lan- 
guage employed  by  its  framers.     Section  553,  R.  S.  1881. 

The  further  point  is  made  that  the  agreement  is  not  signed 
by  both  parties.  The  agreement  is  signed  by  the  appellant 
in  person  and  by  the  appellee,  acting  through  the  attorney 
who  represented  him  in  the  court  below,  and  who  represents 
him  as  counsel  in  this  court.  It  appears,  moreover,  from  the 
record  that  the  agreement  as  to  the  facts  was  submitted  to 
the  trial  court  -by  the  parties,  that  it  was  acted  upon  by  the 
trial  court,  and  that  a  finding  and  judgment  were  made  upon 
it.  But  more  than  this,  there  is  nothing  in  the  record  of  the 
trial  court,  nor  in  the  record  in  this  court  beyond  the  bare 
statement  of  counsel  in  argument,  showing  that  the  appellee 
repudiated  the  act  of  his  attorney  who  represented  him  in 
the  court  below  and  represents  him  here.  It  is  clear  beyond 
controversy  that  the  agreement  binds  the  appellee.  It  is 
enough  to  suggest  that  he  would  have  received  the  benefit 
of  the  judgment  had  it  remained  in  force,  and  that  the  judg- 
ment in  that  event  would  have  been  sufficient  to  bar  another 
action,  and,  holding  this  benefit,  the  appellee  is  in  no  situa- 
tion to  repudiate  the  act  of  his  attorney,  even  if  it  had  not 
been  so  fully  ratified  and  confirmed  as  it  was. 


NOVEMBER  TERM,  1890.  433 

Booth  v,  Cottingham,  Guardian. 

The  case  must  be  decided  upon  its  merits,  by  applying  the 
law  to  the  facts  exhibited  in  the  agreement  of  the  parties. 
The  facts  are,  briefly  stated,  these  :  W.  D.  Carlin  was  ap- 
pointed the  guardian  of  Joseph  Brittainhaim,  who  had  been 
adjudged  to  be  insane.  During  the  time  Carlin  was  acting 
as  such  guardian  Brittainhaim's  wife  was  so  ill  as  to  require 
the  services  of  a  physician,  and  the  appellant  was  employed 
by  Carlin  to  render  the  required  medical  assistance,  and  he 
did  render  it  as  requested.  Subsequently  Carlin  resigned 
and  Cottingham  became  his  successor  in  the  trust.  The  trial 
court  held  that  the  appellee  was  not  entitled  to  recover  from 
the  guardian,  and  in  so  holding  clearly  erred. 

The  wife  of  an  insane  man  is  entitled  to  medical  attention, 
and  the  physician  who  renders  it  upon  the  request  of  the 
guardian  of  the  insane  husband  is  entitled  to  compensation 
out  of  the  estate  held  in  trust  for  him  by  his  guardian.  The 
proposition  that  a  sick  and  suffering  wife  shall  be  provided 
with  reasonable  medical  attention  seems  so  clear  that  we  can 
not  conceive  how  any  one  can  doubt  its  correctness.  It 
would  be  a  reproach  to  the  law  if  the  wife  of  an  insane  man, 
whose  estate  is  in  the  hands  of  a  guardian,  were  denied  the 
necessaries  of  life  (and,  surely,  medical  attention  in  illness  is 
necessary),  but  no  such  reproach  rests  upon  the  law.  For 
many  years  it  has  been  settled  that  the  wife  of  an  insane 
man  shall  be  provided  with  such  things  as  are  reasonably 
necessary  to  her  comfort  and  welfare.  Read  v.  Legard,  6 
Exch.  636 ;  In  re  Wood,  1  De  G.  J.  &  8.  465 ;  Selby  v. 
Jackson,  6  Beav.  192. 

The  case  of  Clark  v.  Coder,  1  Ind.  243,  is  not  in  point,  and 
can  have  no  effect  upon  our  decision. 

Judgment  reversed,  with  instructions  to  render  the  proper 
judgment  in  favor  of  the  appellee,  payable  out  of  the  trust 
funds  of  the  lunatic's  estate. 

Filed  Jan.  7, 1891. 

Vol.  126.— 28 
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No.  14,725. 

Barnes  v.  Zoercher  et  al. 

Execution. — Sale, —  Separate  Bids. — Holding  in  Abeyance. —  The  sheriff 
upon  a  decree  foreclosing  a  tax  lien,  first  offered  the  lots  for  sale  sepa- 
rately. The  judgment  debtor,  by  his  attorney,  bid  for  the  separate  par- 
cels a  sum  insufficient  to  satisfy  the  writ,  and  the  sheriff  held  the  bids 
in  abeyance  until  he  offered  the  property  as  a  whole.  The  debtor,  whose 
bid  on  the  property,  in  gross,  was  the  highest,  being  uuable  to  pay  the 
full  amount  bid,  the  attorney,  on  the  refusal  of  the  sheriff  to  grant  an 
extension  of  time,  withdrew  all  bids  made  on  her  behalf,  and  the  prop- 
erty was  sold  to  another. 

Held,  that  the  sale  was  valid. 

From  the  Perry  Circuit  Court. 

C.  H.  Mason,  for  appellant. 

J.  T.  Patrick  and  E.  E.  Drumb,  for  appellees. 

Olds,  C.  J. — This  is  an  action  to  set  aside  a  sheriff's  sale 
made  upon  a  decree  foreclosing  a  tax  lien  upon  five  town 
lots  in  the  town  of  Tell  City,  Perry  county,  Indiana. 

The  question  presented  by  the  record  and  the  errors  as- 
signed relate  to  the  validity  of  the  sale. 

It  appears  that  the  sheriff  first  offered  the  rents  and  profits 
of  each  lot  separately,  then  in  groups  of  two,  three,  four  and 
five,  then  offered  the  fee  simple  of  one  lot  separately,  and  ap- 
pellant, who  was  the  judgment  debtor  in  said  case,  bid  therefor 
$20,  he  then  offered  another  lot  separately  and  appellant  bid 
therefor  $26,  then  offered  each  of  the  other  three  lots  sep- 
arately, and  receiving  no  bid,  offered  two,  and  then  all  three 
of  the  remaining  lots,  and  appellant  bid  therefor  $26.  Ap- 
pellant insisted  upon  the  sheriff  striking  the  lots  off  and 
selling  them  to  the  appellant  for  the  sums  so  bid  for  them, 
she  being  the  highest  and  best  bidder  therefor.  The  sheriff 
declined  to  do  so  for  the  reason  that  the  sums  so  bid  were 
not  sufficient  to  satisfy  the  writ  on  which  he  was  selling,  and 
held  the  bids  in  abeyance  until  he  offered  all  the  lots  in 
gross  to  ascertain  whether  or  not  they  would  bring  more 
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than  the  amount  bid  for  them  separately,  and  then  offered 
all  the  lots  in  gross,  and  the  appellee,  the  judgment  creditor, 
bid  therefor  the  sum  of  $94,  and  the  appellant  bid  therefor 
the  sum  of  $94.05,  and  the  same  were  struck  off  and  sold  to 
her.  Appellant  was  not  present  in  person  at  said  sale,  and 
the  bids  were  made  through  her  attorney.  Upon  the  lots  be- 
ing struck  off  and  sold  to  appellant,  the  sheriff  demanded  the 
pay  therefor,  and  the  attorney  informed  him  that  he  did  not 
have  money  sufficient  to  pay  the  full  amount  bid,  and  asked 
time  to  notify  his  client  and  for  a  few  days  time  for  her  to 
raise  the  money,  which  request  the  sheriff  refused  to  grant, 
and  thereupon  the  attorney,  acting  for  the  appellant,  with- 
drew all  bids  made  on  her  behalf,  and  thereupon  the  sheriff 
within  an  hour  specified  for  the  sale  to  take  place,  and  in 
the  presence  of  the  persons  gathered  at  the  sale  before  they 
dispersed,  reoffered  the  rents  and  profits  and  fee  simple  of 
the  lots  separately,  and  finally  in  gross,  and  the  appellee 
Zoercher  bid  the  sum  of  $94  for  them  and  they  were  struck 
off  and  sold  to  him.  The  appellant  made  no  tender  to  the 
sheriff  in  payment  of  any  of  the  bids  made  for  any  of  the 
lots,  and  withdrew  all  bids  made  for  the  same. 

Under  this  state  of  facts,  which  are  uncontroverted,  there 
can  be  no  question  as  to  the  validity  of  the  sale. 

The  question  discussed  as  to  whether  or  not  the  sheriff 
was  bound  to  sell  a  lot  separately,  when  an  amount  less  than 
is  sufficient  to  satisfy  the  writ  is  offered,  is  not  presented,  for 
the  appellant  voluntarily  withdrew  the  bids  made  for  the 
separate  lots,  as  well  as  the  lots  in  gross,  so  that  in  offering 
and  selling  them  to  the  appellee  Zoercher,  the  sheriff  ac- 
cepted the  only  bid  made  for  the  lots,  which  was  for  all  the 
lots.  The  statute,  section  756}  R.  S.  1881,  is  for  the  benefit 
of  the  judgment  or  execution  defendant  to  prevent  the  sale 
of  more  of  his  property  than  may  be  necessary  to  satisfy  the 
debt.  The  holding  of  a  bid  in  abeyance  when  the  separate* 
bids  are  not  sufficient  to  satisfy  the  writ  until  the  property 
is  offered  in  gross  to  see  if  a  better  bid  can  be  had  by  selling 
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the  property  altogether,  and  selling  it  upon  the  best  bid 
made,  whether  it  consists  of  bids  for  parcels  or  for  the  whole 
would  be  to  the  interest  of  the  judgment  debtor.  We  have 
no  doubt  if  a  sum  sufficient  to  satisfy  the  judgment  was 
offered  for  a  single  parcel  of  the  land  the  sheriff  would  be 
bound  to  sell  such  parcel,  and  would  have  no  right  to  offer 
the  other  portions  for  sale,  but  when  the  bid  is  not  sufficient 
to  satisfy  the  judgment  it  is  very  questionable  whether  the 
debtor  can  be  heard  to  complain  if  the  sheriff  holds  the 
bids  for  separate  parcels  in  abeyance  until  he  offers  the  prop- 
erty as  a  whole  to  see  if  he  receives  a  bid  therefor  exceeding 
the  amount  of  all  the  separate  bids,  and  especially  where,  as 
in  this  case,  he  makes  a  sale  for  an  amount  exceeding  the 
gross  amount  of  the  separate  bids  nearly  one-fourth,  but 
owing  to  the  facts  of  this  case  it  does  not  become  necessary 
to  decide  the  question.  Nesbit  v.  Hanway,  87  Ind.  400; 
Brake  v.  Brovmlee,  91  Ind.  359. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  8, 1891. 
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l2g       43<S  Highway. — Public  Street, — Abutting  froperty-Oumer. — The  owner  of  prop- 
169       605      er*y  aDQtting  on  a  public  street  has  a  private  property  right,  distinct 
from  that  of  the  public,  of  which  he  can  not  be  deprived  without  com- 
pensation. 
Same. — ^Diverting  Street  to  Another  Use, — Tender  of  Oompentation. — A  street 
can  not  be  diverted  from  the  use  to  which  it  was  dedicated,  and  an  ad- 
ditional burden  can  not  be  laid  upon  the  property  abutting  on  the 
street  without  lawful  authority,  and  after  compensation  has  been  paid, 
or  tendered. 
Municipal  Corporation.— Maintenance  of  Pump  on  Public  Street.— Nut- 
mmee. —  Urban  Servitude. — A  well  originally  dug  in  a  street  by  a  lot-owner 
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may  be  taken  charge  of  by  the  corporate  authorities,  and  made  fit  for 
convenient  public  use.  A  municipal  corporation  is  not  guilty  of  main- 
taining a  nuisance  where  it  does  no  more  than  construct  a  platform 
\  around  the  mouth  of  a  well  dug  in  the  street  by  an  abutting  property- 
owner,  and  causes  a  pump  to  be  be  placed  in  it  for  the  use  and  conven- 
ience of  the  public. 

Same. — It  is  immaterial  whether  a  well,  hydrant,  fountain,  or  the  like, 
was  dug,  or  erected,  by  a  municipal  corporation  as  a  part  of  a  general 
plan  of  improvement,  for  a  thing  of  that  kind,  promotive,  as  it  pre* 
sumptively  is,  of  public  convenience,  may  be  adopted  by  the  munici- 
pality and  maintained  for  public  use. 

Same. — Officers  of. — Performance  of  Ditties  by.— Presumption  as  to, — How  Re- 
butted.— It  can  not  be  presumed  that  a  wrong  was  committed  by  the 
officers  of  a  public  corporation.  It  must  be  presumed  that  they  right- 
fully performed  their  duty.  The  burden  is  on  the  party  complaining 
to  rebut  the  presumption  by  bringing  forward  countervailing  facts,  not 
by  pleading  bare  conclusions  or  recitals. 

From  the  Dearborn  Circuit  Court. 

H.  D.  McMullen  and  W.  R.  Johnston,  for  appellant. 
W.  &  Holrnan  and  W.  8.  Holman,  Jr.,  for  appellees. 

Elliott,  J. — The  appellant  owns  a  lot  abutting  upon  a 
public  street,  in  the  city  of  Aurora,  on  which  she  erected  a 
dwelling-house,  in  which  she  and  her  husband,  with  their 
family,  reside.  The  street  has  been  improved,  and  has  long 
been  in  general  use.  Years  ago  the  owner  of  the  lot  now 
owned  by  the  appellant  dug  and  walled  a  well  in  the  street 
in  front  of  the  lot,  and  this  he  did  for  his  private  benefit ; 
the  city  had  no  interest,  and  took  no  part  in  the  work.  In 
time  the  old  well  was  abandoned,  but  another  was  dug  by  an 
owner  of  the  lot,  for  his  own  convenience.  In  April,  1887, 
the  city  of  Aurora,  without  any  legal  proceedings,  and  with- 
out the  consent  of  the  appellant,  who  had  then  become  the 
owner  of  the  lot,  caused  a  platform  to  be  constructed  around 
the  mouth  of  the  well,  and  a  pump  to  be  placed  in  it.  The 
appellant  now  asserts  that  the  well  constitutes  a  nuisance ; 
that  the  city  has  no  right  to  maintain  a  well  in  the  street ; 
that  in  doing  so  it  has  invaded  her  rights  as  an  abutting 


438  SUPREME  COURT  OF  INDIANA, 

Lostutter  v.  The  City  of  Aurora  ct  aL 

owner,  and  she  seeks  an  injunction  prohibiting  the  city  from 
maintaining  the  well. 

It  is  undoubtedly  the  law  that  the  abutter  has  a  private 
property  right  in  the  street,  distinct  from  that  of  the  public! 
of  which  he  can  not  be  deprived  without  compensation.  Com* 
mon  Council  v.  Oroas,  7  Ind.  9  ;  Haynes  v.  Thomas,  7  Ind. 
38  ;  State  v.  Berdetta,  73  Ind.  185,  and  cases  cited  ;  Town  of 
Rensselaer  v.  Leopold,  106  Ind.  29 ;  Terre  Haute,  etc.,  R.  22. 
Co.  v.  Bissell,  108  Ind.  113;  City  of  Lafayette  v.  Nagle,  113 
Ind.  425;  Kincaid  v.  Indianapolis,  etc.,  Co.,  124  Ind.  577; 
Porter  v.  Midland  B.  W.  Co.,  125  Ind.  476.  See,  also,  author- 
ities collected  in  note  1,  p.  528,  Elliott  Roads  and  Streets. 

This  established  principle  leads  to  the  doctrine  that  the 
street  can  not  be  diverted  from  the  use  to  which  it  was  ded- 
icated, and  that  an  additional  burden  can  not  be  laid  upon 
the  property  without  lawful  authority,  and  after  compensa- 
tion has  been  paid  or  tendered.  This  much  is  clear.  But 
an  urban  servitude  is  very  comprehensive ;  it  is  always  much 
more  comprehensive  than  a  suburban  one.  Kincaid  v.  In- 
dianapolis, etc.,  Co.,  supra. 

The  immediate  question  which  arises  is  whether  the  urban 
servitude  is  broad  enough  to  vest  in  the  municipality  the 
right  to  maintain  a  well  in  the  street. 

The  rights  of  a  municipality  vested  in  it  as  the  owner  of 
an  urban  servitude  authorize  it  to  use  the  street  for  many 
other  purposes  thaq  that  of  travel.  It  is  true  that  its  pri- 
mary character  is  that  of  a  thoroughfare,  upon  which  cit- 
izens have  a  free  right  to  pass  and  repass,  and  it  is  also  true 
that  its  character  as  a  street  can  not  be  entirely  destroyed 
without  compensation  to  those  injured  by  its  destruction. 
See  authorities  cited  in  notes,  pp.  662,  663,  Elliott  Roads 
and  Streets.  But  while  this  is  true,  it  is  also  true  that  the 
use  of  streets  is  not  confined  to  that  of  travel ;  pipes  for 
water  and  for  gas  may  be  laid  in  them ;  drinking  fountains 
and  hydrants  may  be  placed  in  them,  and  cisterns  may  be  dug 
in  them.     West  v.  Bancroft,  32  Vt.  367 ;  Barton  v.  Comm.,  3 
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Pa.  259 ;  Branson  v.  City  of  Philadelphia,  47  Pa.  St.  329 ; 
City  of  Cincinnati  v.  Penny,  21  Ohio  St.  499  ;  2  Dillon  Mu- 
nicipal Corp.  (4th  ed.)  690.  See  authorities  collected  in  notes, 
Elliott  Roads  and  Streets,  pp.  305,  306. 

We  can  see  no  reason  why  a  well  originally  dug  by  a  lot- 
owner  may  not.  become  a  public  convenience  for  citizens  and 
travellers,  and  as  such  maintained  by  a  municipal  corpora- 
tion. The  principle  asserted  by  the  authorities  to  which  we 
have  referred  clearly  authorize  the  conclusion  that  a  well 
originally  dug  in  a  street  by  a  lot-owner  may  be  taken  charge 
of  by  the  corporate  authorities,  and  made  fit  for  convenient 
public  use.  Town  pumps  have  long  been  in  existence — long 
before  Hawthorne's  historical  pump  poured  forth  its  rill — and 
it  can  not  be  justly  said  that  a  municipal  corporation  is  guilty 
of  maintaining  a  nuisance  where  it  docs  no  more  than  main- 
tain a  pump  in  one  of  its  streets. 

It  is  immaterial  whether  a  well,  hydrant,  fountain,  or  the 
like,  was  dug,  or  erected,  by  a  municipal  corporation  as  a 
part  of  a  general  plan  of  improvement,  for  a  thing  of  that 
kind,  promotive,  as  it  presumptively  is,  of  public  conveni- 
ence, may  be  adopted  by  the  municipality  and  maintained  for 
public  use.  Kindred  cases  prove  that  the  general  principle 
here  involved  has  long  been  recognized.  King  v.  West  Rid- 
ing,  2  East,  342  ;  Board,  etc.,  v.  Washington  Tp.,  121  Ind. 
379  ;  City  of  Indianapolis  v.  Lawyer,  38  Ind.  348.  See,  also, 
authorities  in  notes,  Elliott  Roads  and  Streets,  pp.  22,  34, 
35. 

We  can  not  presume  that  a -wrong  was  committed  by  the 
officers  of  a  public  corporation ;  on  the  contrary,  we  must 
presume  that  they  rightfully  performed  their  duty.  We 
must,  therefore,  presume  that  the  officers  of  the  city  were  not 
guilty  of  an  actionable  wrong  in  doing  what  they  did  in  order 
to  put  the  well  in  a  suitable  condition  for  convenient  public 
use.  The  burden  is  on  the  appellant  to  rebut  this  pre- 
sumption by  bringing  forward  countervailing  facts,  not  by 
pleading  bare  conclusions  or  recitals.     Facts  are  requisite  to 
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constitute  a  cause  of  action,  and  they  are  wanting  in  this  in- 
stance. 

Judgment  affirmed* 

Filed  Jan.  8, 1891. 
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No.  14,743. 

The  Montgomery  County  Union  Agricultural  So- 
ciety v.  Harwood  et  al. 

Measure  of  Damages.— Contract  for  Exclusive  Right  to  Sett.— Breach  o/.— 
True  Measure  of  Damages. — Instruction. — Prospective  Props. — The  plaintiffs 
alleged  in  their  complaint  that  they  rented  a  small  piece  of  ground  of 
the  defendant  for  a  huckster  or  candy  stand  during  the  fair,  in  Sep- 
tember, 1888,  and  that  it  was  a  part  of  the  agreement  that  there  was  to 
be  no  ground  rented  for  competing  stands  within  designated  limits,  and 
that  this  agreement  was  violated  by  the  defendant  by  allowing  com- 
peting stands  within  said  limit.  Prayer  for  damages  for  breach  of  con- 
tract. 

Held,  that  an  instruction  was  erroneous  to  the  effect  that  the  plain  tins 
were  entitled  to  recover  as  damages  the  profits  they  would  have  real- 
ized upon  goods  that  they  did  not  sell  in  consequence  of  the  opposition 
of  rival  sellers  permitted  on  the  ground  in  violation  of  the  contract 

Held,  also,  that  the  true  measure  of  damages  would  be  the  difference  in 
the  rental  of  the  ground  unoccupied  by  competing  stands  within  the 
designated  limits  according  to  the  contract  and  the  rental  of  the  ground 
occupied  by  competing  stands  as  it  is  alleged  to  have  been. 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy  and  S.  C.  Kennedy,  for  appellant. 
H.  jD.  Hurley  and  M.  E.  Clodfelter,  for  appellees. 

Olds,  C.  J. — This  is  a  suit  by  the  appellees  against  the  ap- 
pellant for  breach  of  contract. 

It  is  alleged  in  the  complaint  that  the  appellees  rented  of 
the  appellant  a  small  piece  of  ground  for  a  huckster  or  candy 
stand  during  the  fair,  in  September,  1888,  and  that  it  was  a 
part  of  the  agreement  that  there  was  to  be  no  ground  rented 
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for  competing  stands  within  designated  limits,  and  that  this 
agreement  was  violated  by  the  appellant  by  allowing  compet- 
ing stands  within  the  designated  limits. 

The  appellant  answered  the  complaint  by  general  denial* 
A  trial  was  had,  resulting  in  a  verdict  for  the  appellees  in  the 
sum  of  $200. 

The  evidence  is  not  in  the  record,  but  the  instructions  are 
brought  into  the  record  by  a  bill  of  exceptions. 

The  only  alleged  error  discussed  is  the  giving  of  instruc- 
tion No.  8,  upon  the  measure  of  damages.  The  instruction 
is  as  follows : 

"  If  you  find  that  the  contract  was  made  as  charged  in  the 
complaint,  and  was  broken  by  the  defendant,  the  plaintiff 
would  be  entitled  to  recover  as  damages  such  profits  as  they 
would  have  realized  upon  goods  that  they  did  not  sell  in  con- 
sequence of  the  opposition  of  rival  sellers  permitted  on  the 
defendant's  grounds  in  violation  of  their  contract  with  the 
plaintiffs,  and  also  for  cost-price  to  them  of  such  perishable 
goods  as  were  provided  by  them  for  sale  upon  the  grounds, 
and  which  goods  they  did  not  sell,  but  that  spoiled  in  their 
hands,  and  which  goods  they  might  have  sold  but  for  the 
rivalry  of  parties  selling  the  same  goods  within  the  prohib- 
ited limits,  and  the  difference  between  the  cost  price  to  them 
and  the  amount  realized  by  them  on  such  perishable  goods  as 
they  purchased  for  sale  on  said  grounds  and  did  not  sell,  but 
that  became  damaged,  and  which  they  were  prevented  from 
selling  by  reason  of  the  said  opposition  of  said  vendors  of 
the  same  goods  within  the  prohibited  limits  on  said  grounds." 

This  instruction  is  erroneous.  The  profits  which  appel- 
lees would  have  realized  upon  goods  that  they  did  not  sell 
in  consequence  of  the  opposition  of  rival  sellers  permitted 
on  the  appellant's  ground  in  violation  of  this  contract  are 
merely  speculative. 

The  appellees  had  no  established  business  or  trade  at  the 
place  leased  ;  they  made  a  mere  temporary  lease  of  the  ground 
for  future  occupancy  for  the  purpose  of  conducting  a  candy 
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or  huckster  stand  during  the  fair.  To  enter  into  the  question 
as  to  whether  or  not  they  would  have  sold  a  particular  article 
if  no  rival  stand  had  been  erected  within  certain  limits,  or  to 
endeavor  to  show  that  a  certain  person  purchased  a  like  ar- 
ticle to  that  kept  by  the  appellees  at  a  rival  booth,  and  would 
have  purchased  the  same  of  appellees  if  the  rival  booth  had 
not  been  erected  within  certain  limits,  would  be  entering  into 
such  a  field  of  uncertainty  and  speculation  as  is  not  war- 
ranted by  a  court  in  the  assessment  of  damages. 

Profits  are  frequently  taken  into  consideration  in  estimat- 
ing and  assessing  the  damages  accruing  by  reason  of  the  in- 
terruption or  destruction  of  an  established  business,  and 
proof  in  such  case  is  admissible  to  show  the  amount  of  busi- 
ness done  and  profits  realized  prior  to  the  interruption  or 
stoppage  of  the  business  to  enable  the  jury  or  court  trying 
the  case  to  arrive  as  nearly  as  possible  at  the  actual  damage 
sustained  by  the  injured  party.  This  affords  some  reason- 
able basis  to  reckon  from,  as,  in  case  of  an  established  busi- 
ness, it  is  reasonable  to  presume  that,  if  pursued  in  the  same 
manner,  it  will  continue  to  yield  a  like  profit.  But  in  the 
case  at  bar  there  is  no  established  business  from  which 
the  appellees  were  deriving  a  profit  which  can  be  taken  as  a 
basis  for  future  profits.  It  at  best  is  a  mere  speculative  un- 
dertaking, the  result  depending  upon  the  state  of  the  weather 
for  a  few  days,  and  the  number  of  people  in  attendance  de- 
siring the  particular  articles  offered  at  the  stand,  and  the 
ability  of  the  persons  conducting  the  trade  to  attract  the 
people  and  induce  them  to  trade  with  them. 

The  fact  that  other  persons  conducting  a  stand  in  close 
proximity  to  the  appellees,  during  the  time,  sold  like  goods 
does  not  prove  that  if  they  had  not  been  located  at  that  par- 
ticular place  the  appellees  would  have  sold  their  goods  of 
like  character  at  a  certain  fixed  price.  To  open  the  door  for 
proof  that  the  appellees  would  have  sold  particular  items  of 
his  goods  for  a  certain  price  asked  by  them  if  some  other  per- 
son had  not  been  in  business  within  a  certain  stipulated  dis- 
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tance  upon  the  same  fair  ground,  would  be  to  explore  a  field 
which  is  purely  speculative,  and  of  the  most  uncertain  char- 
acter, and  especially  to  hold  that  appellees'  damages  should 
be  based  upon  and  fixed  by  the  amount  of  goods  they  would 
have  sold  to  be  ascertained  in  this  uncertain  manner. 

In  Dorwin  v.  Potter,  5  Denio,  306,  where,  in  the  lease  of 
a  dairy  farm  for  five  years,  the  lessor  agreed  to  put  the  barns 
on  the  premises  in  a  good  state  of  repair,  but  neglected  to 
do  so,  it  was  held  that  the  lessee  could  recover  the  amount 
it  would  cost  to  put  the  barns  in,  repair,  but  not  the  damages 
sustained  by  injuries  to  the  cows  and  young  cattle,  the  in- 
crease of  food  and  the  decrease  of  produce  resulting  from 
the  state  of  the  barns,  such  damages  being  too  remote  and 
contingent.     1  Sedgwick  Measure  of  Damages,  p.  126. 

In  Rogers  v.  Bemua,  69  Pa.  St.  432,  the  court  says :  u  The 
probable  net  profits  of  an  unfinished  water  saw-mill  are  too 
remote,  contingent  and  speculative,  to  be  the  foundation  of 
a  verdict  for  damages." 

In  the  case  of  Rawson  v.  Pratt,  91  Ind.  9,  it  was  held  that 
in  a  case  of  a  sale  of  the  good-will  of  a  business,  the  seller 
representing  that  the  business  carried  on  by  them  amounted 
to  |30,000  a  year,  when  it  only  amounted  to  $15,000  per 
year,  the  measure  of  damages  recoverable  by  the  pur- 
chaser was  the  difference  in  the  rental  value  of  the  building, 
that  is,  what  it  would  be  worth  more  in  case  the  business 
transacted  at  that  place  had  been  $30,000  than  if  only  $15,- 
000,  and  that  the  purchaser  was  not  entitled  to  the  amount  of 
profits  he  might  have  realized  in  case  of  a  larger  business; 
that  such  profits  were  uncertain ;  that  the  true  measure  of 
damages  in  such  case  is  what  would  be  the  reasonable  addi- 
tional rental  of  the  property  by  reason  of  the  large  amount 
of  business  having  been  done  at  the  point.  The  reason  for 
this  rule  is  well  founded.  It  is  fair  to  presume  that  a  com- 
petent business  man  would  pay  more  for  the  rental  of  a 
room  to  conduct  a  business  where  a  former  business  of  a 
like  character  had  been  conducted  to  the  amount  of  $30,- 
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000  annually  than  he  would  when  only  half  that  amount 
had  been  transacted ;  that  he  would  have  reason  to  expect 
he  would  retain  more  customers  out  of  (30,000  annual  busi- 
ness than  out  of  a  business  amounting  to  only  half  that  sum, 
and  he  would  be  willing  to  pay  more  rent  in  view  of  such 
expectation,  though  he  would  not  be  justified  in  paying  for 
the  probable  profits  realized  on  sales  to  the  amount  of  $30,- 
000  annually,  and  there  would  be  no  way  of  ascertaining 
with  any  reasonable  certainty  whether  or  not  he  would  re- 
tain all  the  customers  and  be  able  to  sell  them  the  amount 
of  goods  at  the  same  prices  as  his  predecessor  in  business. 

In  the  case  of  Western  Ghravd  Road  Co.  v.  Oox,  39  Ind. 
260,  it  was  held  that  loss  of  tolls  that  might  have  been  re- 
ceived had  a  gravel  road  been  completed,  is  too  uncertain, 
contingent  and  speculative.  See  Blair  v.  Kilpatrick,  40  Ind. 
312 ;  City  of  Terre  Haute  v.  Hudnut,  112  Ind.  542,  and  au- 
thorities cited  in  last  case. 

We  think  in  this  case  the  true  measure  of  damages  is  the 
difference  in  the  rental  of  the  ground  unoccupied  by  com- 
peting stands  within  the  designated  limits  according  to  the 
contract,  and  occupied  by  competing  stands  ds  it  is  alleged 
to  have  been. 

It  follows  from  the  conclusion  we  have  reached  that  the 
court  erred  in  giving  the  eighth  instruction.  The  instruc- 
tion given  would  not  be  proper  under  any  legitimate  evi- 
dence in  the  case,  and  being  erroneous  the  case  must  be  re- 
versed. 

It  is  insisted  by  counsel  for  the  appellee  that  the  instruc- 
tions are  not  properly  in  the  record.  They  are  brought  in 
by  a  bill  of  exceptions  and  we  think  are  properly  before  us. 

Judgment  reversed,  with  costs,  with  instructions  to  grant 
a  new  trial. 

Filed  Jan.  9, 1891. 
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pliances. — Liability  of  Company/or  Using. — A  railroad  company  is  liable  146587 

in  an  action  for  damages  for  injuries  sustained  by  one  of  its  employees,  152  596 

a  trackman  engaged  in  raising  the  level  of  the  defendant's  track  with 
.gravel,  by  reason  of  the  fact  that  the  railroad  company  had  not  fur- 
nished its  employees  in  charge  of  the  gravel  train  with  sufficient  and 
suitable  appliances  for  unloading  the  gravel  train  at  the  time  the  work 
was  undertaken,  and  that  the  implements  and  machinery  were  not  of 
sufficient  strength  to  bear  the  strain  put  upon  them  at  the  time  and 
place  of  the  accident 

Same. — Machinery  Subjected  to  Unusual  Strain. — Injury  Resulting. — Liability 
of  Company. — Where  the  accident  occurred  from  the  breaking  of  the 
cable  attached  to  a  plow  used  in  unloading  the  gravel  train,  and  the 
evidence  shows  that  it  was  being  subjected  to  an  unusual  strain  at  the 
time  it  broke,  although  it  may  have  been  sufficient  when  used  in  the 
usual  method,  and  the  jury  find  that  this  unusual  strain  was  put  upon 
it  on  account  of  the  neglect  of  the  company  to  furnish  sufficient  appli- 
ances to  do  the  work  properly,  in  the  situation  in  which  the  gravel  train 
stood  at  the  time,  a  verdict  against  the  company  will  not  be  disturbed 
on  the  evidence. 

8ame. — Evidence. — General  Method  of  Prosecuting  Work. — Incompetent  to  Show. 
— An  objection  was  properly  sustained  to  a  question  which  had  for  its 
purpose  to  prove  "  that  the  general  method  employed  by  the  defendant 
in  the  prosecution  of  this  kind  of  business  was  that  on  occasions  when 
the  plow  was  being  used  the  men  got  out  of  the  way."  If  the 
proposition  had  been  to  prove  that  the  plaintiff  had  previously  been 
warned  not  to  occupy  a  position  similar  to  that  occupied  by  him  when 
injured,  and  that  he  was  acting  in  disregard  of  such  warning  when  the 
injury  befell,  the  evidence  would  have  been  competent. 

Master  and  Servant. — Duties  of  Employer  as  to  Machinery,  etc. — What 
Employee  May  Rely  upon. — It  is  the  duty  of  an  employer  to  furnish  suit- 
able implements  for  the  use  of  his  employee  in  the  performance  of  his 
duties,  and  a  safe  and  suitable  place  at  or  in  which  to  prosecute  the 
work  assigned  him  to  do.  An  employee  has  the  right  to  repose  confi- 
dence in  the  prudence  and  caution  of  his  employer,  and  rely  upon  the 
safety  and  suitableness  of  implements  or  appliances  with  or  about  which 
he  is  required  to  work,  and  that  the  place  assigned  him  to  work  is  safe 
from  any  hidden  or  undisclosed  perils  which  are  not  open  and  obvious 
to  his  senses.    The  master  is  not,  however,  an  insurer  of  the  employee 
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against  injury,  nor  does  he  undertake  to  supply  implements  and  ap- 
pliances that  are  safe  beyond  all  peradventure. 

* 

From  the  Decatur  Circuit  Court. 

J.  B.  Brown,  C.  Fwing  and  J.  K.  Ewing,  for  appellant. 
0.  F.  Roberta y  W.  N.  Hanch,  J.  D.  Miller  and  F.  E.  Qavin, 
for  appellee. 

Per  Curiam. — This  opinion,  in  which  we  all  concur, 
was  prepared  by  the  late  Judge  Mitchell,  and  expresses 
the  views  and  judgment  of  the  court. 

Roesch  sued  the  railroad  company  to  recover  damages  for 
a  personal  injury  alleged  to  have  been  suffered  on  account  of 
the  negligent  failure  of  the  company  in  supplying  dangerous 
and  defective  machinery  and  appliances,  about  which  the 
plaintiff  was  required  to  work. 

It  appears  that  at  the  time  of  sustaining  the  injury  com* 
plained  of  the  plaintiff  was  in  the  employ  of  the  railroad 
company,  and  was,  with  a  number  of  other  employees,  en* 
gaged  as  a  trackman,  under  the  direction  of  a  foreman,  in 
raising  the  railroad  track,  at  a  particular  point,  with  gravel. 
The  gravel  was  conveyed  to  the  place  on  flat  cars,  which  were 
unloaded  by  the  use  of  an  implement  designed  for  the  purpose, 
called  a  "  plow."  This  was  pulled  over  the  loaded  cars  by 
means  of  a  wire  cable,  or  rope,  one  end  of  which  was  attached 
to  the  plow  and  the  other  to  the  engine,  which,  when  de- 
tached from  the  train  of  loaded  cars,  pulled  the  plow,  which 
was  held  to  its  place  by  means  of  a  square  piece  of  timber 
fastened  to  the  center  of  the  flat  cars,  and  in  this  manner  the 
gravel  was  unloaded.  The  trackmen  had  no  particular  duty 
to  perform  in  connection  with  the  process  of  unloading  the 
gravel,  except  to  be  conveniently  near,  so  as  to  clean  off  the 
track  as  the  plow  passed  from  car  to  car,  and  dispose  of  the 
gravel,  when  the  train  was  moved  out  of  the  way.  At  the 
time  the  plaintiff  was  injured  the  gravel  was  being  unloaded 
from  a  train  while  standing  on  a  curved  track,  and  the 
evidence  tended  to  show  that  where  cars  thus  situate  were 
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being  unloaded  the  plow  could  not,  ordinarily ,  be  safely  op- 
erated without  using  additional  appliances  to  those  in  use 
at  the  time  of  the  accident.  The  evidence  tends  to  show  that 
during  the  process  of  unloading,  either  because  the  cable  had 
become  defective,  or  on  account  of  the  additional  strain  put 
upon  it,  growing  out  of  the  situation  of  the  cars,  the  cable 
broke,  causing  the  plow  to  leave  the  car  over  which  it  was 
being  drawn.  It  fell  upon  the  plaintiff,  who  was  standing 
upon  the  concave,  or  inner,  side  of  the  curve,  inflicting  upon 
him  injuries  of  a  painful,  and,  probably,  permanent  charac- 
ter. 

The  jury  found  that  the  railroad  company  had  not  fur- 
nished its  employees  in  charge  of  the  gravel  train  with  suf- 
ficient and  suitable  appliances  for  unloading  the  gravel  train 
at  the  time  the  work  was  undertaken,  and  that  the  imple- 
ments and  machinery  used  were  not  of  sufficient  strength  to 
bear  the  strain  put  upon  them  at  the  time  and  place  of  the 
accident. 

It  is  of  course  a  conceded  proposition  that  it  is  the  duty 
of  an  employer  to  furnish  suitable  implements  for  the  use  of 
his  employee  in  the  performance  of  his  duties,  and  a  safe  and 
suitable  place  at  or  in  which  to  prosecute  the  work  assigned 
him  to  do.  An  employee  has  the  right  to  repose  confidence 
in  the  prudence  and  caution  of  his  employer,  and  rely  upon 
the  safety  and  suitableness  of  implements  or  appliances  with 
or  about  which  he  is  required  to  work,  and  that  the  place  as- 
signed him  to  work  is  safe  from  any  hidden  or  undisclosed 
perils  which  are  not  open  and  obvious  to  his  senses.  Brad- 
bury v.  Goodwin,  108  Ind.  286  ;  Jenney  Electr-ic  Light,  etc., 
Co.  v.  Murphy,  115  Ind.  566,  and  cases  cited  ;  Louisville,  etc., 
R.  W.  Co.  v.  Buck,  116  Ind.  566  (573). 

It  is  also  true  that  the  master  is  not  an  insurer  of  the  em- 
ployee against  injury,  nor  does  he  undertake  to  supply  im- 
plements and  appliances  that  are  safe  beyond  all  perad- 
venture. 

It  is  insisted  that  the  findings  of  the  jury  in  the  respects 
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above  mentioned  are  not  sustained  by  the  evidence,  and  that 
there  is  no  evidence  tending  to  show  that  the  cable  was  de- 
fective or  unsuitable  for  the  purposes  for  which  it  was  being 
used  at  the  time  it  broke.  The  evidence  seems  to  have  been 
fairly  submitted  to  the  jury,  and  while  we  might,  in  view  of 
the  weight  and  preponderance  of  the  evidence,  have  reached 
a  different  conclusion  from  that  arrived  at  by  the  jury,  we 
can  not  say  that  the  verdict  is  not  supported  by  some  evi- 
dence. 

The  cable  may  have  been  sufficient  when  used  in  the  usual 
method,  but  the  evidence  shows  that  it  was  being  subjected 
to  an  unusual  strain  at  the  time  it  broke,  and  the  jury  find 
that  this'  unusual  strain  was  put  upon  it  on  account  of  the 
neglect  of  the  company  to  furnish  sufficient  appliances  to  do 
the  work  properly,  in  the  situation  in  which  the  gravel  train 
stood  at  the  time. 

We  can  not  disturb  the  verdict  on  the  evidence. 

In  relation  to  the  claim  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  occupying  the  position  he  did  at 
the  time  of  receiving  the  injury,  it  is  sufficient  to  say  there 
was  evidence  from  which  the  jury  might  have  found  either 
way  upon  that  subject.  The  finding  was  in  favor  of  the  plain* 
tiff,  and  under  the  well  settled  rule  that  concludes  the  sub- 
ject with  this  court. 

The  appellant  complains  of  the  ruling  of  the  court  in  sus- 
taining an  objection  to  the  following  question  propounded 
to  the  foreman  in  charge  of  the  track  men : 

"  Now,  on  occasions  prior  to  this  one,  when  Roesch  Was 
working  with  you  in  this  same  kind  of  work,  had  you  ever 
before  told  him,  and  told  the  bands  working,  to  get  out  of 
the  way  ?  " 

The  appellant  proposed  to  prove  in  answer  to  the  above 
question,  among  other  things,  "  that  the  general  method 
employed  by  the  defendant  in  the  prosecution  of  this  kind 
of  business  was  that  on  occasions  when  the  plow  was  being 
used  *  *  the  men  got  out  of  the  way,"  etc. 
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While  some  of  the  proof  proposed,  so  far  as  it  related  spe- 
cifically to  the  plaintiff,  might  possibly  have  been  competent, 
the  evidence  as  offered  was  not  competent.  It  has  often 
been  decided  that  when  competent  and  incompetent  evidence 
is  blended  together  and  offered  as  a  whole,  it  is  not  error  to 
sustain  an  objection  to  the  whole.  If  the  proposition  had 
been  to  prove  that  the  plaintiff  had  previously  been  warned 
not  to  occupy  a  position  similar  to  that  occupied  by  him  when 
injured,  and  that  he  was  acting  in  disregard  of  such  warning 
when  the  injury  befell  him,  it  would  have  been  error  to  ex- 
clude the  evidence.     But  no  such  offer  was  made. 

The  remaining  questions  made  by  the  appellant  relate  to 
the  giving  and  refusing  to  give  instructions.  The  questions 
thus  made  are  numerous,  and  the  objections  are  stated  in  the 
most  general  way. 

We  have  examined  the  instructions  given  by  the  court  and 
those  asked  by  the  appellant  and  refused,  and  after  careful 
consideration  of  the  argument  we  are  constrained  to  conclude 
that  the  court  committed  no  error  in  any  way  prejudicial  to 
the  appellant. 

The  judgment  is  therefore  affirmed,  with  oosts. 

Filed  Jan.  9, 1891. 


No.  14,604. 

McLean  et  al.  v.  Lowe. 

©BAFT.— Drawn  upon  Consignees. — Endorsement  of  by  Seller. ~  Amount  Placed  to 
Plaintiff's  Credit  by  Bank. — Failure  of  Consignees  to  Bay. — Liability  of  Bank 
for  Amount  of  Drafts. — Set-off. — The  plaintiff  sold  live  stock  to  B.  for  an 
agreed  sum  for  shipment  to  a  firm  of  commission  merchants  in  Chicago. 
B,  was  not  regarded  by  the  plaintiff  as  financially  responsible.  Before 
shipping  the  stock  the  plaintiff  and  B.  came  to  the  defendants'  bank, 
and  a  draft  was  written  by  B.,*  or  the  cashier  of  the  bank  for  him!  on 
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the  consignees,  payable  to  the  order  of  the  plaintiff,  for  the  amount  of 
the  purchase- price  of  the  stock.  The  cashier  placed  the  draft  on  the 
counter  in  front  of  the  plaintiff,  and  said  to  him  it  was  all  right,  and 
requested  him  to  endorse  it,  and  he  did  so.  The  defendants  took  the 
draft  and  paid  the  money  to  the  plaintiff  by  placing  it  to  his  credit. 
The  same  thing  was  afterwards  done  as  to  another  sale  of  stock  made 
by  the  plaintiff  to  B.  The  consignees  had,  prior  to  these  transactions, 
given  a  letter  of  credit  to  B.  addressed  to  the  defendants,  but  the  plain- 
tiff had  no  knowledge  of  the  letter  of  credit.  The  consignees  paid  only 
a  portion  of  the  drafts.  The  plaintiff  instituted  this  action  to  recover 
of  the  defendants  the  difference  between  the  amount  of  the  said  drafts 
placed  to  his  credit  and  the  amount  actually  paid  to  him  by  the  defend- 
ants on  account  of  the  same. 

Held,  that  the  title  to  the  drafts  passed  to  the  bank,  there  being  nothing 
to  indicate  any  bad  faith  on  the  part  of  the  defendants,  and  that  the 
plaintiff  became  liable  to  the  bank  as  an  endorser,  notwithstanding  the 
fact  that  he  was  ignorant  of  the  liability  he  was  incurring  by  placing 
his  name  on  the  back  of  the  drafts. 

Held,  also,  that  upon  the  dishonor  of  the  drafts  the  loss  must  fall  upon 
the  plaintiff,  and  not  upon  the  bank,  and  that  the  plaintiff's  action  was 
not  maintainable. 

Held,  also,  that  the  fact  that  the  bank  had  deposited  with  them  a  letter  of 
credit  did  not  preclude  them  from  requiring  the  plaintiff  to  endorse  the 
drafts  as  an  additional  security. 

Held,  also,  that  under  the  law  the  plaintiff  was  presumed  to  know  what 
he  was  doing  when  he  endorsed  the  drafts,  and  in  the  absence  of  fraud 
he  was  bound  to  know,  and  it  was  his  own  negligence  that  he  did  not 
know. 

Heldy  also,  that  the  defendants  having  received  on  account  of  the  drafts  a 
sum  in  excess  of  the  amount  they  had  paid  the  plaintiff,  and  having 
failed  to  prove,  as  alleged  in  the  set-off,  that  they  had  incurred  any  ex- 
pense in  making  the  collection  of  the  consignees,  the  plaintiff  was  en- 
titled to  recover  such  excess. 

From  the  Jasper  Circuit  Court. 

A.  W.  Reynolds ,  E.  B.  Sellers,  E.  P.  Hammond  and  W.  B. 
Austin,  for  appellants. 

8.  P.  Thompson  and  12.  P.  Davidson,  for  appellee. 

Olds,  C.  J. — The  appellants  were  engaged  in  banking  at 
Monticello,  Indiana,  in  September,  1887.  The  appellee  was 
a  stock  dealer.  Wilson,  Clark  &  Bodley  were,  at  that  time, 
commission  merchants  in  the  city  of  Chicago,  Illinois,  and 


NOVEMBER  TERM,  1890. 


451 


McLean  et  al.  v.  Lowe. 


one  Patrick  Brady,  a  stock  dealer,  engaged  in  purchasing 
stock  and  shipping  the  same  to  Chicago  to  be  sold  by 
Wilson,  Clark  &  Bodley.  About  the  5th  of  September, 
1887,  Brady  purchased  of  the  appellee  cattle,  sheep  and 
hogs  to  the  amount  of  $1,800.  At  the  time  of  the  purchase 
of  the  stock  by  Brady  of  appellee,  Brady  drew  two  drafts  on 
Wilson,  Clark  &  Bodley,  one  on  September  5th,  for  $1,400, 
and  one  on  September  7th,  1887,  for  $400,  payable  to  the 
appellee.  Each  draft  contained  provisions  to  the  effect  that 
the  endorsers  and  acceptors  severally  waive  presentment  for 
payment,  protest,  notice  of  protest  and  non-payment  of  the 
draft.  The  drafts  were  drawn  at  the  bank  of  the  appellants, 
the  Citizens'  Bank,  at  Monticello,  Indiana,  by  one  Albert 
Jost,  an  employee  of  the  bank,  and  the  appellee  wrote  his 
name  upon  the  back  of  each.  The  drafts  were  passed  to 
the  bank  and  appellee  received  $1,500  of  the  amount  in 
cash,  and  by  his  direction  $198.04  was  placed  to  the  credit 
of  his  father,  and  the  balance  he  received  in  money.  Wil- 
son, Clark  &  Bodley  paid  $874.62  on  the  drafts.  Appellee 
drew  from  the  bank  $500  on  his  own  check.  On  Septem- 
ber 16th,  1887,  appellee  drew  his  check  on  the  bank  in  his 
own  favor  for  $1,000,  and  appellants  declined  to  pay  it,  and 
appellee  brought  this  suit. 

The  complaint  is  in  two  paragraphs.  The  first  is  for 
money  had  and  received.  The  second  alleges  that  on  Sep- 
tember 16th,  1887,  appellee  had  on  deposit  in  appellants' 
bank  $1,000.  On  said  day  he  drew  his  check  on  the  bank 
for  said  amount,  which  appellants  refused  to  pay,  etc. 

Appellants  answered  by  way  of  defence  in  three  para- 
graphs :  1st.  The  general  denial.  2d.  Payment.  3d.  Set- 
ting up  the  facts  alleging  that  appellee  endorsed  the  drafts 
for  $1,800  to  appellants  and  received  credit  therefor  to  the 
amount  of  $1,500,  and  received  the  balance,  $300,  in  cash, 
and  afterwards  received  on  his  check  $500 ;  that  the  drafts 
were  presented  for  payment  to  the  drawees  and  payment 
thereof  refused,  except  to  the  amount  of  $874.62,  of  which 
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appellee  had  notice  before  bringing  suit,  and  that  appellants 
had  expended  $100  endeavoring  to  collect  the  same;  that 
the  several  amounts  sued  for  by  appellee  were  for  credits 
given  him  by  appellants  on  his  endorsements  of  said  drafts, 
and  upon  no  other  account  and  for  no  other  purpose.  Appel- 
lants also  filed  answers  of  set-off,  in  two  paragraphs,  declaring 
upon  appellee's  endorsements  of  the  drafts  for  $  1,400  and 
$400. 

Appellee  filed  a  reply  in  five  paragraphs:  1.  The  gen- 
eral denial.  2.  Want  of  consideration.  3.  Payment.  4. 
Denial  under  oath  of  the  execution  of  the  drafts.  5.  Al- 
leging facts  which  it  is  contended  show  the  drafts  to  be  of 
no  validity. 

There  w&s  a  demurrer  filed  by  the  appellants  to  each  par- 
agraph of  the  reply,  and  overruled,  but  it  is  conceded  that 
the  demurrer  is  informal,  and  that  no  question  is  presented 
by  the  ruling. 

The  jury  returned  a  special  verdict.  Appellants  moved 
for  judgment  in  their  favor  upon  the  special  verdict;  for  a 
venire  de  novo ;  for  a  new  trial ;  that  appellee  have  judg- 
ment on  the  verdict  for  only  $67  and  costs ;  also,  that  ap- 
pellee only  have  judgment  on  the  verdict  for  $80  and  costs. 
These  several  motions  were  overruled  and  exceptions  re- 
served, and  the  ruliffgs  assigned  as  error. 

Appellee  moved  for  judgment  in  his  favor  on  the  special 
verdict  for  $1,033.50,  with  interest  from  the  time  the  ver- 
dict was  returned,  which  motion  was  sustained  and  appel- 
lants excepted,  which  ruling  is  also  assigned  as  error. 

The  facts  as  found  by  the  jury  in  their  special  verdict,  which 
are  material  to  the  issues,  are  as  follows : 

The  defendants  (appellants)  were,  from  June  15th  until 
after  September  17th,  1887,  and  still  are,  partners,  and,  as 
such  partners,  are  owners  of  the  Citizens'  Bank  of  Monti- 
cello,  Indiana,  the  only  bank  in  said  town,  and  of  which 
bank  defendant  McLean  was,  during  said  time,  cashier  and 
general  manager,  and  during  all  said  time  Albert  Jost  was 
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an  employee  of  the  defendants  in  said  bank,  under  the  im- 
mediate directions  of  McLean  in  conducting  the  business  of 

>  the  bank,  writing  drafts  and  other  commercial  papers,  both 
in  the  presence  and  absence  of  said  McLean,  and  was  de- 
fendants' agent  to  conduct  the  business  of  said  bank,  and  de- 
fendants were  acquainted  with  the  plaintiff.  The  plaintiff 
was  twenty-three  years  of  age  in  February,  1888,  and  com- 
menced doing  business  for  himself,  raising,  selling  and  buy- 
ing live  stock,  on  a  farm  in  White  county,  in  1887  ;  that,  on 
September  5th,  1887,  plaintiff  opened  a  deposit  account  with 
defendants'  bank,  and  received  pay  for  live  stock  from  Pat- 
rick Brady  by  such  bank  deposit ;  that  Patrick  Brady  resided 
in  the  town  of  Lake,  in  Cook  county,  Illinois,  and  neither 
party  trusted  him  financially ;  that  Brady  was  engaged  in 
buying  live  stock  in  White  county,  Indiana,  from  June  1st, 
1887,  to  'September  8th,  1887,  and  as  a  means  of  raising 
money  to  pay  for  the  same  he  caused  the  following  letter  of 
credit  to  be  written  and  placed  on  file  at  defendant's  bank, 
which  letter  defendants  accepted  and  acted  upon :  "  Live 
Stock  Commission  Merchants,  room  146,  Exchange  Build- 
ing, Union  Stock  Yards,  Chicago,  111.  6— 15th,  1887.  To 
Wm.  E.  McLean,  cashier.  We  will  pay  drafti  drawn  by 
P.  Brady  for  live  stock  to  be  consigned  to  us.  Very  re- 
spectfully, Wilson,  Clark  &  Bodley."  The  defendants,  by 
acting  upon  said  letter  of  credit,  assisted  said  Brady  in  the 
payment  for  live  stock  purchased  by  him  in  the  county  of 
White  from  June  16th,  1887,  until  after  September  7th,  1887. 
Before  September  5th,  1887,  the  defendants  honored  and 

;  cashed,  in  the  name  of  the  Citizens'  Bank  of  Monticello,  In- 
diana, eight  drafts  drawn  by  said  Brady,  based  on  said  let- 
ter of  credit,  and  addressed  to  Wilson,  Clark  &  Bodley,  which 
eight  drafts  were  all  drawn  payable  directly  to  the  said  Citi- 
zens' Bank,  amounting  to  $3,100;  said  letter  of  credit  had 
not  been  revoked,  and  remained  in  full  force  until  after 
September  7th,  1887.  Said  letter  of  credit  had  not  been 
shown  to  plaintiff,  and  he  was  unacquainted  with  its  terms 
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until  after  September  7th,  1887,  and  he  did  not  in  any  man- 
ner trust  to  said  letter  of  credit  in  selling  his  stock  to  Brady, 
or  in  getting  his  pay  for  the  same,  but  the  defendants  did 
rely  on  said  letter  in  getting  their  pay  on  all  drafts  drawn  by 
Brady  on  Wilson,  Clark  &  Bodley  from  June  16th  until 
September  8th,  1887  ;  that  said  Wilson,  Clark  &  Bodley  are, 
and  have  been  during  all  of  said  time,  solvent. 

On  the  4th  day  of  September,  1887,  plaintiff  agreed  to 
sell  Brady  three  car-loads  of  cattle,  hogs,  and  sheep,  for  $1,- 
804.54,  which  stock  was,  on  the  5th  day  of  September,  1887, 
undelivered,  said  Brady  having  paid  only  $100,  and  plain- 
tiff refusing  to  allow  the  stock  to  be  shipped  until  paid  for. 
Brady  proposed  to  plaintiff  to  go  with  him  to  defendants' 
bank  on  the  evening  of  September  5th,  1887,  to  procure  the 
pay  for  said  stock.  The  hogs  at  that  time  were  not  weighed, 
the  cattle  and  sheep  were  near  Monon,  ready  to  ship ;  the 
cattle  and  sheep,  at  the  agreed  price,  amounted  to  near  $1,- 
400;  the  hogs,  when  weighed,  amounted  to  $407.65,  the  sale 
constituting  one  transaction.  On  September  5th  Brady  drew 
a  draft,  in  defendants1  bank,  on  Wilson,  Clark  &  Bodley, 
for  $1,400,  and  on  September  7th  drew  another  draft  on 
same  firm  for  $400,  which*  drafts  were  handed  to  the  defend- 
ants, and  defendants,  on  September  5,  placed  to  plaintiff's 
credit  $1,400,  and  paid  plaintiff,  in  cash,  $102,  and  placed  to 
credit  of  Lathan  Lowe  $198,  and  plaintiff  repaid  to  Brady 
the  sum  advanced  by  him  ;  the  drafts  so  drawn  were  to  pay 
for  said  stock,  which  stock  was  shipped  to  Wilson,  Clark 
&  Bodley.  Defendants  informed  plaintiff  that  $1,400  had 
been  deposited  to  his  credit  in  defendants'  bank,  and  requested 
the  plaintiff  to  see  that  the  stock  was  shipped  to  Wilson, 
Clark  &  Bodley,  and  plaintiff  permitted  Brady  to  take  the 
stock  into  his  possession,  and  ship  the  same.  Plaintiff  would 
not  have  parted  with  said  stock  to  Brady  had  he  not  been 
assured  by  defendants  that  the  $1,400  was  deposited  to  his 
credit. 

On  the  occasion  of  drawing  the  $1,400  draft  and  placing 
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that  amount  to  plaintiff's  credit,  Albert  Jost  placed  upon 
the  bank  counter  a  blank  piece  of  paper  with  the  face  down 
and  saying  to  plaintiff  it  was  all  right  and  to  sign  it,  which 
he  did,  and  which  paper  was,  in  fact,  the  draft  for  $1,400, 
which  was  payable  at  sight,  with  eight  per  cent,  interest 
after  maturity,  and  attorney's  fees,  and  a  waiver  by  the 
drawees,  endorser  and  acceptors  of  presentment  for  pay- 
ment/protest and  notice  of  protest,  and  non-payment  of  the 
draft.  On  the  occasion  of  the  drawing  of  the  $400  draft, 
and  plaintiff  receiving  credit  for  said  amount,  the  plaintiff, 
under  the  same  circumstances  as  he  endorsed  the  $1,400 
draft,  signed  his  name  upon  the  back  of  the  $400  draft, 
which  is  the  same  in  form  as  the  one  for  $1,400;  that  plain- 
tiff did  not  intend  to  make  himself  a  party  to  any  bill  of 
exchange  or  draft,  either  on  the  5th  or  7th  day  of  Septem- 
ber, 1887.  He  made  no  contract  with  Brady,  or  the  defend- 
ants, to  accept  in  payment  for  his  stock  anything  but  money 
or  an  absolute  deposit  in  defendants'  bank ;  that  plaintiff 
never  had  said  drafts,  or  either  of  them,  in  his  hands  or  un- 
der his  control;  that  he  did  not  direct  said  drafts,  or  either 
of  them,  to  be  made,  and  had  no  knowledge  until  after  Sep- 
tember 7th,  1887,  that  he  had  placed  his  name  upon  either 
of  said  drafts.  The  defendants  were  informed  by  the  plain- 
tiff that  he  wanted  the  pay  for  his  stock,  and  they  informed 
him  that  he  had  been  paid  $1,400  on  September  5th,  and 
asked  him  what  he  was  going  to  do  with  the  money,  and  he 
requested  that  it  be  left  in  defendants'  bank  on  deposit. 
Defendants  paid  plaintiff's  check  for  $500  on  September 
9th,  1887,  and  on  September  16th,  1887,  refused  to  pay 
plaintiff's  check  for  $1,000;  that  plaintiff  demanded  of  the 
defendants  the  $1,000  on  deposit  in  defendants'  bank  on  the 
16th  day  of  September,  1887,  and  they  refused  to  pay  it; 
that  plaintiff  would  not  have  written  his  name  on  the  backs 
of  said  two  drafts,  described  in  plaintiff's  set-off,  had  he 
known  they  were  drafts.  The  draft  for  $400  was  never 
presented  for  payment  or  protest.     Wilson,  Clark  &  Bodley 
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paid  the  defendants  $874.62  on  the  9th  day  of  September, 
1887,  and  demanded  a  settlement  with  the  defendants  under 
said  letter  of  credit. 

We  have  extracted  from  the  special  verdict  such  facts  as 
can  in  any  way  be  material  to  the  decision  of  the  case  under 
the  issues,  omitting  therefrom  a  large  amount  of  irrelevant 
matter  and  repetitions  of  facts  and  evidence  contained  in 
the  verdict.  , 

There  is  a  statement  in  the  verdict  that  the  plaintiff's 
father,  at  some  time  previous  to  the  transaction,  in  a  general 
way,. stated  to  the  appellants  that  his  son  was  going  to  com- 
mence business  on  his  own  account,  and  for  them  to  give 
him  any  necessary  instruction  that  he  might  need  in  doing 
business  at  the  bank,  and  they  replied  that  they  would 
do  so ;  but  it  does  not  appear  that  the  appellants  were  re- 
quested for  any  instructions  upon  this  occasion,  or  informed 
that  he  needed  any,  or  that  he  did  not  fully  understand  the 
business ;  and  it  does  not  appear  that  the  appellants  did  any- 
thing to  mislead  him,  or  had  any  interest  in  the  transaction. 
As  regards  the  letter  of  credit,  it  does  not  appear  that  the 
appellee  had  any  knowledge  of  such  a  letter  at  the  time  of 
selling  his  stock,  or  endorsing  the  drafts.  The  fact  that  the 
bank  had  deposited  with  them  such  a  letter  of  credit  did  not 
preclude  them  from  requiring  the  appellee  to  endorse  the 
draft  as  an  additional  security. 

The  facts  found  in  the  verdict,  relating  to  the  transaction 
with  the  appellants  at  the  bank,  may  be  summarized  as  fol- 
lows :  Appellee  sold  Brady  live  stock  at  an  agreed  price  of 
$1,800,  and  was  about  to  ship  them  to  Wilson,  Clark  & 
Bodley,  at  Chicago ;  before  shipping  the  stock  appellee  and 
Brady  came  to  appellants'  bank,  on  the  5th  day  of  September, 
and  a  draft  was  drawn  by  Brady,  or  written  by  the  cashier 
for  him,  on  Wilson,  Clark  &  Bodley,  of  Chicago,  for  $1,400, 
payable  to  the  order  of  the  appellee ;  Albert  Jost,  the  cashier 
placed  the  draft  on  the  counter  in  front  of  the  appellee,  and 
said  to  him  it  was  all  right,  and  requested  him  to  endorse  it, 
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and  he  did  so,  and  the  appellants,  the  banking  firm,  took  the 
draft  and  paid  to  appellee  the  money  by  placing  it  to  his 
credit ;  on  the  7th  day  of  September  appellee  and  Brady 
again  returned  to  the  bank,  and  in  the  same  way  another 
draft  for  $400  was  drawn  and  endorsed  by  the  appellee,  and 
the  appellants  took  the  draft  and  paid  the  appellee  the  money 
upon  it. 

There  is  not  a  fact  found  that  tends  to  show  any  bad  faith 
on  the  part  of  the  appellants.  They  were  doing  a  banking 
business.  The  appellee  and  Brady,  who  had  purchased  ap- 
pellee's stock,  came  into  the  bank  and  made  known  their 
business,  and  wanted  to  draw  on  the  persons  to  whom  the 
stock  was  to  be  consigned  for  the  price  to  be  paid.  The 
cashier  wrote  a  draft  for  the  amount  addressed  to  the  con- 
signees, payable  to  appellee's  order ;  Brady  signed  it,  and 
then  it  was  turned  over  for  appellee  to  endorse  it,  and  he  is 
requested  by  the  cashier  to  endorse  it,  the  cashier  saying  it 
is  all  right.  The  appellee  endorsed  the  draft,  and  the  cashier 
took  it  up  and  informed  the  appellee  that  he  would  pay  him 
the  amount  of  it,  and  appellee  accepted  it.  There  was  no 
occasion  for  any  thing  more  being  said.  The  transaction  oc- 
curred in  the  way  business  men  do  business.  It  is  no  part 
of  the  duty  of  bankers  to  stop  and  explain  to  customers  the 
legal  liability  of  signing  their  names  upon  drafts. 

If  appellee  did  not  know  what  he  was  signing  it  was  his 
business  to  know,  or  to  make  inquiry  and  ascertain  what  it 
was,  and  his  liability  before  signing  and  endorsing  it. 

Under  the  law  he  is  presumed  to  know,  and  in  the  absence 
of  fraud  he  is  bound  to  know,  and  it  was  his  own  negligence 
that  he  did  not  know.  If  by  any  misrepresentations  or 
fraud  on  the  part  of  the  appellants  appellee  had  been  misled 
and  induced  to  endorse  the  drafts,  or  if  appellants  had  pro- 
cured appellee's  signature  by  deception,  then  he  might  be  in 
a  position  to  ask  that  they  stand  the  loss,  and  not  he,  and 
that  he  be  released  from  the  payment/ but  no  such  state  of 
facts  is  found  in  this  case. 
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Under  the  facts  found  there  can  be  no  question  but  that 
the  title  to  the  drafts  passed  to  the  appellants.  They  took 
possession  of  them  in  the  appellee's  presence  immediately 
upon  the  appellee  endorsing  them,  and  paid  him  the  money 
for  each  of  them.  As  well  might  it  be  said  that  if  Lowe  had 
had  a  note  in  his  possession,  and  walked  into  appellants' 
bank  and  placed  it  upon  the  counter  and  endorsed  it,  and  ap- 
pellants had  picked  it  up  and  taken  possession  of  it,  and 
paid  appellee  the  face  value,  and  he  accepted  the  money, 
the  appellants  would  not  be  the  owner  and  the  appellee 
the  endorser,  as  to  say  appellants  are  not  the  owners  of  the 
drafts  and  that  appellee  is  not  an  endorser.  Permitting  them 
to  take  possession  of  them  without  objection,  and  receiving 
the  money,  was  as  complete  a  delivery  as  if  there  had  been 
a  full  discussion  concerning  the  transfer. 

The  appellee  endorsed  the  drafts,  and  the  law  fixes  his  lia- 
bility, and  by  that  he  is  bound. 

The  burden  was  upon  the  appellee  to  make  out  his  case 
upon  his  complaint.  The  law  also  casts  the  burden  upon  the 
appellants  to  make  out  their  case  upon  their  set-off  pleaded, 
but  this  they  did  by  the  drafts,  which  are  found  to  have  been 
executed  and  endorsed  by  the  appellee,  and  copies  of  each  set 
out  in  the  special  verdict.  When  such  facts  were  established 
the  appellee  was  liable  for  the  amount  of  the  drafts  unless 
he  showed  them  to  have  been  paid,  or  established  other  facts 
entitling  him  to  be  relieved  from  the  payment  of  them. 

The  facts  found  show  that  the  appellants  received  from 
Wilson,  Clark  &  Bodley  $874.62,  and  that  they  paid  to  the 
appellee  $800,  leaving  in  their  hands  $74.62  of  the  money 
actually  received.  See  Keal  v.  Wood,  23  Ind.  523  ;  Fitch  v. 
Citizens,  etc.,  Bank,  97  Ind.  211;  Smith  v.  3fun<rie,  etc.,  Bank, 
29  Ind.  158;  Hubbard  v.  Harrison,  38  Ind.  323 ;  Dutton  v. 
Clapper,  53  Ind.  276;  Am.  Ins.  Co.  v.  McWhorter,  78  Ind. 
136 ;  Clodfelter  v.  Hulett,  72  Ind.  137  ;  Williamson  v.  Winer, 
79  Ind.  233 ;  Robinson  v.  Glass,  94  Ind.  211 ;  Stack  v.  Beach, 
74  Ind.  571 ;  Miller  v.  Powers,  119  Ind.  79. 
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The  court  erred  in  rendering  judgment  on  the  verdict  in 
favor  of  the  appellee  for  $1,033.50. 

From  the  facts  found  the  appellants  were  not  entitled  to 
a  judgment  in  their  favor.  There  is  no  finding  as  to  attor- 
ney's fees,  and  in  the  absence  of  a  finding  of  some  amount 
on  account  of  attorney's  fees  the  appellee  was  entitled  to  re- 
cover some  amount. 

The  other  questions  presented  may  not  arise  on  a  re-trial 
of  the  cause. 

The  judgment  is  reversed,  at  costs  of  appellee,  with  in- 
structions to  grant  a  new  trial. 

Filed  Jan.  10, 1891. 


lflft    450 
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Faulkner  et  al.  v.  Adams  et  al. 

Deed. — Delivery  of. — Presumption  as  to. — Where  a  deed  is  found  in  the  pos- 
session of  the  grantee,  the  presumption,  in  the  absence  of  anything  ap- 
pearing to  the  contrary,  is  that  it  was  delivered  on  the  day  of  Ub  date. 

From  the  Monroe  Circuit  Court. 

i2.  W.  Miers,  for  appellants. 

E.  F.  Bitter,  L.  Bitter,  J.  H.  Louden  and  W.  P.  Bogers, 
for  appellees. 

Per  Curiam, — This  opinion,  in  which  we  all  concur, 
was  prepared  by  the  late  Judge  Mitchell,  and  expresses 
the  views  and  judgment  of  the  court. 

This  was  a  proceeding  by  Adams  to  enjoin  Faulkner  and 
others  from  selling  certain  real  estate  situate  in  Monroe 
county,  and  owned  by  the  plaintiff,  to  satisfy  a  judgment  of 
the  superior  court  of  Marion  county,  in  favor  of  Faulkner 
and  others,  against  Henry  D.  Stringer.  The  evidence  in 
the  record  tends  to  show  that  the  land  which  the  sheriff  of 
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Monroe  county  was  about  to  sell,  had  been  conveyed  by 
Michael  H.  Spades  and  wife  to  Henry  D.  Stringer  by  deed, 
dated  February  7th,  1885.  Stringer  and  wife  conveyed  to 
Oliver  H.  Coe  by  deed,  bearing  date  February  the  17th, 
1885,  and  Coe  and  wife  conveyed  to  the  plaintiff  Adams 
by  deed,  bearing  date  June  the  15th,  1885.  Faulkner  in- 
stituted suit  against  Stringer  in  the  superior  court  of  Ma- 
rion county,  and  sued  out  a  writ  of  attachment  against  the 
property  of  the  latter.  This  writ  was  placed  in  the  hands 
of  the  sheriff  of  Monroe  county  on  the  2d  day  of  March, 
1885,  and  was  levied  upon  the  land  in  controversy  on  the 
4th  day  of  March,  1885.  Faulkner  afterwards  recovered 
judgment  against  Stringer,  and  the  real  estate  levied  upon 
by  virtue  of  the  writ  of  attachment  was  ordered  to  be  sold 
to  pay  the  judgment.  This  suit  was  brought  to  enjoin  the 
execution  of  the  judgment  or  order  of  the  court  so  far  as  it 
directed  the  sale  of  the  land  owned  by  Adams. 

The  sale  of  the  land  was  enjoined,  on  the  ground  that 
Stringer  had  no  title  to  the  land  at  the  time  the  writ  was 
levied  upon  it. 

The  contention  of  the  appellants  is,  that  although  the  deed 
from  Stringer  to  Coe  appears  upon  its  face  to  have  been 
signed  and  acknowledged  on  the  17th  day  of  February, 
1885,  which  was  prior  to  the  issuing  of  the  writ,  its  execu- 
tion was  not  consummated  by  delivery  until  after  the  writ 
of  attachment  had  become  a  lien  upon  the  land.  In  the  ap- 
pellants' brief  it  is  argued  that  these  facts  appear  in  the 
deposition  of  Henry  D.  Stringer,  to  the  whole  of  which  the 
attention  of  the  court  is  particularly  invited.  After  a  most 
careful  examination  of  the  record  we  are  unable  to  discover 
any  evidence,  either  by  deposition  or  otherwise,  given  by  the 
witness  named,  nor  do  we  find  a  syllable  of  testimony  from 
any  other  witness  which  relates  to  the  date  of  the  delivery 
of  the  deed  from  Stringer  to  Coe.  The  deed  upon  its  face 
appears  to  have  been  signed  and  acknowledged  on  the  17th 
day  of  February,  1885.     It  also  appears  to  have  been  filed 
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and  recorded  in  the  recorder's  effice  of  Monroe  county  on 
the  27th  day  of  February.  Beyond  this  there  is  nothing  in 
the  record  to  show  when  it  was  delivered.  Where  a  deed  is 
found  in  the  possession  of  the  grantee,  the  presumption,  in  the 
absence  of  anything  appearing  to  the  contrary,  is  that  it  was 
delivered  on  the  day  of  its  date.  Scobey  v.  Walker,  114  Ind. 
254.  There  is  some  testimony  tending  to  show  that  the  deed 
from  Spades  to  Stringer,  although  dated  the  7th  day  of  Feb- 
ruary, 1885,  was  not  delivered  until  after  the  writ  of  attach- 
ment had  been  sued  out  and  placed  in  the  hands  of  the  sheriff 
of  Monroe  county.  Indeed,  upon  the  testimony,  it  appears 
almost  certain  that  the  title  remained  in  Spades  until  some 
time  after  the  writ  was  in  the  hands  of  the  sheriff.  It  would 
appear  as  if  Stringer  actually  executed  the  deed  to  Coe  be- 
fore the  deed  from  Spades  to  him  had  been  delivered.  What 
effect  the  writ  of  attachment  had  upon  the  title  in  the  way 
of  imposing  a  lien  upon  it  in  case  the  facts  were  as  above 
assumed,  is  not  discussed,  and  accordingly  we  give  that  fea- 
ture of  the  case  no  consideration. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  9, 1891. 


No.  15,672.  m  $; 


Miller,  Administrator,  v.  Eldridge. 

Decedents1  Estates. — Claim.— Sufficiency  of.— A  claim  filed  against  a  de- 
cedent's estate  is  sufficient  if  the  demand  is  stated  succinctly  and  defin- 
itely. Succinctness  and  definiteness  in  the  statement  of  the  credits  to 
which  the  estate  is  entitled  are  not  required,  and  if  the  credits  and 
deductions  are  stated  merely  there  is  a  compliance  with  the  statute. 

Payment. — Receipt  in  Full  —  Ibesumption.  —  Circumstances.  —  Question  for 
Jury. — A  receipt  in  full  of  all  demands  carries  with  it  the  presumption 
of  full  payment,  but  the  presumption  may  be  removed  by  evidence. 
The  circumstances  surrounding  the  execution  of  the  receipt,  and  the 
amount  paid  for  which  the  receipt  was  executed,  are  questions  for  the 
jury- 
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Same. — Accord  and  Satisfaction. — Where  a  debt  is  due,  the  payment  of  a 
less  sum  than  the  whole  debt,  upon  an  agreement  that  the  same  should 
be  received  in  full  satisfaction  of  the  debt,  is  payment  only  to  the  ex- 
tent of  the  sum  paid. 

Contract.—  Verbal  Agreement — Stipulated  Compensation. — Recovery  on  Im- 
plied Promise. — In  an .  action  for  services  rendered  upon  a  verbal  con- 
tract at  a  stipulated  compensation,  where  the  circumstances  are  such 
as  to  raise  an  implied  promise  to  pay,  there  may  be  a  recovery  for  the 
value  of  the  services  where  there  is  a  failure  to  prove  the  stipulated 
compensation  alleged. 

Same.— Statute  of  Frauds. — Action  on  Quantum  Meruit  for  Value  of  Services 
Rendered. — A  contract  by  a  decedent,  within  the  statute  of  frauds,  to 
compensate  one  for  rendering  services  by  provision  made  in  his  will, 
will  support  an  action  on  a  quantum  meruit  for  the  value  of  the  services 
rendered. 

From  the  Floyd  Circuit  Court. 

J.  H.  Stotsenburg  and  E.  B.  Stotsenburg,  for  appellant 
(7.  L.  Jewett  and  H.  E.  Jewett,  for  appellee. 

Berkshire,  J. — The  appellee  filed  her  claim  against  ap- 
pellant in  the  court  below.  A  demurrer  was  addressed  to 
the  claim  and  overruled,  and  thereafter  the  appellant  filed 
his  motion  to  make  the  claim  more  specific,  which  the  court 
overruled,  and  an  exception  was  noted. 

The  cause  afterwards  came  before  the  court  and  a  jury  for 
trial,  and  thereafter  the  jury  returned  a  verdict  for  the  ap- 
pellee ;  and,  over  a  motion  for  a  new  trial,  the  proper  order 
was  made  for  the  payment  of  the  amount  found  by  the  jury 
to  be  due  to  the  claimant. 

Error  is  assigned,  raising  the  following  questions:  1.  The 
sufficiency  of  the  claim.  2.  The  propriety  of  the  court's  rul- 
ing in  overruling  the  motion  to  make  the  claim  more  spe- 
cific. 3.  Calling  in  question  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial. 

The  refusal  of  the  court  to  give  general  instructions  is  as- 
signed as  error,  but  this  question  can  only  be  raised  by  as- 
signing it  as  a  cause  for  a  new  trial. 

The  claim  is  sufficient  to  withstand  a  demurrer,  or  when 
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questioned  by  the  assignment  of  error  in  this  court.  Strieker 
v.  Barnes,  122  Ind.  348;  Davis  v.  Huston,  84  Ind.  272; 
Ginn  v.  Collins,  43  Ind.  271. 

The  motion  to  make  the  complaint  more  specific  has  more 
merit  in  it,  but  the  question  is  entirely  free  from  difficulty. 

The  statute  requires  that  the  claim  filed  be  succinct  and 
definite  as  to  the  character  of  the  claim,  and  we  think  this 
provision  of  the  statute  is  fully  answered  in  the  claim  filed, 
and  especially  so  in  view  of  what  is  held  in  the  cases  above 
cited.  But  the  statute  requires  that  the  statement  filed  shall 
set  forth  the  credits  and  deductions  to  which  the  estate  is  en- 
titled, and  it  is  contended  that  this  is  not  done  succinctly 
and  definitely. 

But  the  statute  does  not  require  succinctness  and  definite* 
ness  as  to  the  credits,  bu£  simply  that  the  credits  and  deduc- 
tions to  which  the  estate  is  entitled  shall  be  given. 

We  can  understand  the  importance  of  requiring  that  the 
demand  shall  be  stated  with  succinctness  and  definiteness. 

This  is  so  that  the  administrator  may  know  just  what  it  is 
that  he  will  be  required  to  resist ;  but  the  character  of  the 
credits  to  which  the  estate  is  entitled  is  not  so  important ;  if 
the  correct  amount  is  stated  the  estate  receives  the  benefit  of 
it  whether  itemized  or  stated  in  gross. 

We  are  of  the  opinion  that  there  was  no  available  error  in 
overruling  the  motion  to  make  the  claim  more  specific. 

The  reasons  assigned  for  a  new  trial  are : 

1.  The  damages  are  excessive. 

2.  The  verdict  is  not  sustained  by  sufficient  evidence. 

3.  The  verdict  is  contrary  to  law. 

4.  The  court  erred  in  giving  instructions  numbered  five 
and  seven  asked  by  the  appellee,  and  in  refusing  instruction 
numbered  four  asked  by  the  appellant,  and  in  giving  as  mod- 
ified instruction  numbered  six  asked  by  him. 

We  have  examined  the  evidence  critically,  and  are  of  the 
opinion  that  it  supports  the  verdict,  and  do  not  think  the 
damages  assessed,  in  view  of  the  evidence,  are  excessive. 
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That  the  appellee  rendered  the  services  as  claimed  there 
can  be  no  question,  and  whether  her  compensation  is  con- 
trolled by  an  express  agreement  or  is  to  rest  upon  a  quart" 
tarn  meruit  can  make  no  difference,  as  the  value  of  the  serv- 
ices as  proven  and  the  stipulated  price  are  the  same — $10  per 
month. 

There  is  some  evidence  tending  to  show  a  contract  for  the 
compensation  alleged,  and  sufficient  to  support  a  finding  to 
that  effect  by  the  jury. 

The  evidence  of  payment  does  not  exceed  the  amount 
conceded  by  the  claim  filed,  and  the  credits  do  not  reduce  the 
claim  to  the  amount  found  by  the  jury. 

A  receipt  was  introduced  in  evidence  for  $200,  in  full  of 
all  demands. 

The  execution  of  this  receipt  was  not  denied,  but  it  was 
open  to  explanation.  The  circumstances  under  which  it  was 
executed,  and  the  amount  paid,  if  any  thing,  for  which  the 
receipt  was  executed,  were  questions  for  the  jury.  The  re- 
ceipt carried  with  it  the  presumption  of  full  payment,  but 
this  presumption  might  be  removed  by  evidence. 

That  the  verdict  is  contrary  to  law  in  any  other  sense  than 
that  the  evidence  does  not  support  it,  and  that  the  court 
erred  in  its  instructions  to  the  jury,  is  not  claimed. 

The  fifth  instruction  asked  by  the  appellee  and  given  by 
the  court  gave  the  jury  to  understand  that  if  the  appellee 
was  otherwise  entitled  to  recover,  but  had  failed  to  prove  a 
stipulated  compensation  for  her  services,  she  would  be  en- 
titled to  recover  the  value  thereof. 

We  are  unable  to  discover  any  infirmity  in  this  instruc* 
tion. 

We  think  the  rule  is  well  settled  that  in  an  action  for 
services  rendered  upon  a  verbal  contract  at  a  stipulated  com- 
pensation, where  the  circumstances  are  such  as  to  raise  ap 
implied  promise  to  pay,  there  may  be  a  recovery  for  the 
value  of  the  services  where  there  is  a  failure  to  prove  the 
stipulated  compensation  alleged — this  is  not  a  variance  that 
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would  mislead  the  appellant,  and  is  therefore  wholly  imma- 
terial. 

The  seventh  instruction  given  by  the  court  stated  the  law 
correctly. 

If  the  appellee  had  served  the  decedent  under  an  arrange* 
ment  which  entitled  her  to  payment  therefor,  and  a  large 
sum  of  money  was  due  her  because  of  such  services,  the 
payment  of  a  less  sum,  though  she  may  have  agreed  to  re- 
ceive the  same  in  full  satisfaction,  was  only  a  payment  to  the 
extent  of  the  sum  paid.  This  is  elementary.  See  Laboy- 
ieaux  v.  Swigart,  103  Ind.  596  ;  Fletcher  v.  Wurgler,  97  Ind. 
223. 

There  was  no  evidence  to  support  the  fourth  instruction 
asked  by  the  appellant,  and  no  theory  of  the  case  for  it  to 
rest  upon. 

The  contract  averred,  and  to  which  the  evidence  was  di- 
rected, was  a  contract  for  services  by  the  month,  and  although 
it  is  alleged  that  under  the  contract  the  appellee  rendered 
many  years1  service  to  the  decedent,  it  was  but  a  contract  to 
serve  him  from  month  to  month. 

The  sixth  instruction,  as  modified,  stated  the  law  correctly, 
and  as  favorable  to  the  appellant  as  he  was  entitled  to  have 
it  stated. 

If  the  appellee  served  the  decedent  under  an  agreement 
that  he  was  to  compensate  her  by  making  proper  provision 
for  her  in  his  will,  and  the  contract  was  within  the  statute 
of  frauds,  she  was  clearly  entitled  to  recover  for  her  services 
upon  a  quantum  meruit  Caviness  v.  Ruskton,  101  Ind.  500; 
Schoanover  v.  Vaehon,  121  Ind.  3. 

We  find  no  error  in  the*  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  10, 1891. 

Vol.  126.— 30 
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No.  15,553. 

The  City  of  Seymour  et  al.  v.  The  Jeffebsonville, 
Madison  and  Indianapolis  Railroad  Company. 

Eminent  Domain. — Railroad.— Appropriation  of  Land  Occupied  by  Trade 
for  Streets. — Municipal  Corporation. — Injunction. — The  statute  authorizing 
municipal  corporations  to  appropriate  lands  for  streets  does  not  confer 
the  power  upon  them  to  seize  land  occupied  and  used  by  a  railroad 
company.  Land  already  appropriated  to  a  public  use  can  not  be  ap- 
propriated to  another  public  use  unless  the  statute  clearly  confers 
authority  to  make  a  second  seizure.  '  Where  the  municipal  authorities 
have  instituted  proceedings  to  appropriate  a  strip  of  ground  occupied 
by  a  railroad  track,  which  strip  is  part  of  a  continuous  railroad,  an 
injunction  proceeding  will  lie  to  prevent  the  appropriation. 

From  the  Jackson  Circuit  Court. 

■ 

0.  H.  Montgomery,  for  appellants. 
8.  Stan&ifer,  for  appellees. 

Elliott,  J. — The  appellees  allege  in  their  complaint  that 
the  Jefferson  ville  and  Madison  Railroad  Company  is  the 
owner  in  fee  of  a- strip  of  ground  sixty  feet  in  width ;  that 
title  was  acquired  in  fee  under  the  provisions  of  the  charter 
and  by  graqt  from  a  former  owner ;  that  the  land  was  ac- 
quired for  the  purpose  of  constructing  and  operating  thereon 
a  railroad,  and  that  for  many  years  a  track  has  been  main- 
tained thereon  as  part  of  a  continuous  railroad  extending 
from  the  town  of  Edinburgh  to  the  city  of  Jeffersonville. 
It  is  also  alleged  that  the  city  authorities  have  instituted  pro- 
ceedings to  appropriate  the  strip  of  ground  occupied  by  the 
railroad  track  for  a  public  street,  and  that  they  will  so  ap- 
propriate it  unless  enjoined.  To  this  complaint  the  trial 
court  overruled  a  demurrer,  and  the  city  appeals. 

The  question  is  one  of  jurisdiction.  If  the  city  officers 
had  jurisdiction,  then  injunction  will  not  lie;  but  if  there 
was  no  jurisdiction  injunction  is  an  appropriate  remedy.  If 
the  city  had  no  authority  to  seize  property  previously  taken 
for  a  public  use  there  was  no  jurisdiction,  for  it  is  quite  clear 
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that  jurisdiction  over  property  not  subject  to  seizure  can  not 
exist  in  a  municipal  corporation. 

We  do  not  doubt  the  power  of  the  Legislature  to  author- 
ize the  condemnation  of  land  owned  and  occupied  by  a  rail* 
road  company.  The  question  here,  however,  is  not  as  to  the 
existence  of  that  power  in  the  Legislature,  but  the  question 
is  as  to  whether  that  power  has  been  exercised. 

It  is  settled  beyon^  controversy  that  land  already  appro- 
priated to  a  public  use  can  not  be  appropriated  to  another 
public  use  unless  the  statute  clearly  confers  authority  to  make 
a  second  seizure.  Lake  Shore,  etc.,  R.  W.  Co.  v.  Cincinnati, 
etc.,  R.  W.  Co.,  116  Ind.  578  (590);  Baltimore,  etc.,  R.  R. 
Co.  v.  North,  103  Ind.  486;  McDonald  v.  Payne,  114  Ind. 
359.  See,  also,  authorities  in  notes  2  and  4,  Elliott  Roads 
and  Streets,  p.  167. 

It  is  obvious,  therefore,  that  the  ultimate  question  in  this 
case  is  whether  the  statute  authorizing  municipal  corpora- 
tions to  appropriate  lands  for  streets  confers  power  to  seize 
land  occupied  and  used  by  a  railroad  company.  That  it  does 
not  is  affirmed  in  the  well  considered  case  of  City  of  Valpa- 
raiso v.  Chicago,  etc.,  R.  W.  Co.,  123  Ind.  467.  The  decision 
in  that  case  is  well  supported  by  authority. 

It  is  suggested  that  there  is  a  distinction  between  this  case 
and  the  case  of  City  of  Valparaiso  v.  Chicago,  etc.,  R.  W.  Co., 
supra,  inasmuch  as  the  opening  and  construction  of  a  street 
does  not  destroy  the  railroad.  But  there  is  no  ground  upon 
which  a  distinction  can  be  made.  If  the  city  has  authority 
to  establish  a  street  the  rights  of  the  railroad  company  may 
be  radically  changed.  If  the  land  is  taken  by  the  city  the 
highway  ceases  to  be  a  railroad,  and  becomes  a  street.  The 
authority  over  it  and  the  responsibility  of  maintaining  it 
would,  in  that  event,  pass  from  the  private  corporation  and 
vest  in  the  municipality.  Louisville,  etc.,  R.  W.  Co.  v.  Phil- 
lips, 112  Ind.  59.  It  is  true  that  a  railroad  may  exist  in  a 
street,  but  the  highway,  when  it  becomes  a  street,  essentially 
changes  its  character,  losing,  indeed,  one  character  and  tak- 
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ing  on  another.  Not  only  so,  but  more,  for  if  the  authority 
to  appropriate  the  land  exists  it  empowers  the  municipality 
to  entirely  exclude  the  railroad  company  from  the  occupancy 
of  the  street.  There  is  nothing  in  the  statute  warranting  the 
assumption  that  a  municipal  corporation  may  seize  property 
for  a  street  and  yet  suffer  it  to  continue  to  be  part  of  a  con- 
tinuous line  of  railroad.  The  only  authority  conferred;  or 
professed  to  be  conferred,  is  to  seize  property  for  a  street, 
and,  of  course,  no  other  can  possibly  exist. 

Judgment  affirmed. 

Filed  Jan.  10, 1891. 
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j7__jjg|  Coukty  COMMI88IONEB8. — Order  Allowing  Animals  to   Run  at  Large— No 

l|0  4*1  Appeal  from. — An  order  made  by  a  board  of  county  commissioners) 

under  sections  2637  and  2638,  R.  S.  1881,  directing  that  certain  animals 
{qq  171  be  allowed  to  pasture  or  run  at  large  on  the  uninclosed  lands  or  public 
commons  within  the  county,  is  an  administrative,  not  a  judicial  act, 

and  an  appeal  will  not  lie  from  such  order. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Shirts  and  M.  Vestal,  for  appellant. 
W.  S.  Christian,  for  appellee. 

McBride,  J. — The  board  of  commissioners  of  Hamilton 
county  made  an  order  in  accordance  with  sections  2637  and 
2638,  B.  8.  1881,  directing  that  certain  animals  be  allowed 
to  pasture  or  run  at  large  on  the  uninclosed  lands  or  public 
commons  within  that  county.  The  appellant  filed  with  the 
auditor  an  affidavit  of  interest  under  section  5772,  R.  S. 
1 881,  alleging  the  nature  of  his  interest,  and  that  he  was 
aggrieved  by  such  order,  and  praying  an  appeal  to  the  Ham- 
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ilton  Circuit  Court,  tendered  an  appeal  bond,  with  surety, 

which  was  approved  by  the  auditor.     The  matter  came  on 

\  for  hearing  in  the  Hamilton  Circuit  Court  on  the  9th  day 

;  of  September,  1887,  when  the  board  of  commissioners  ap- 

:  peared  and  moved  the  court  to  dismiss  the  appeal  upon  the 

ground  that  the  order  of  the  board  appealed  from  was  an 

administrative  act,  and  not  judicial  in  its  nature,  and  that 

no  appeal  would  lie  from  the  board  to  the  circuit  court. 

This  motion  the  court  overruled.  The  board  of  commis- 
sioners excepted  to  the  ruling  and  properly  saved  the  ques- 
tion by  a  bill  of  exceptions. 

The  cause  was  tried  by  the  court,  and  by  request  of 
the  parties  the  court  found  the  facts  specially  and  stated  its 
conclusions  of  law  thereon.  The  conclusions  of  law  were 
adverse  to  the  appellant,  and  judgment  was  rendered  against 
him  for  costs.  He,  at  the  proper  time,  excepted  to  the  con- 
clusions of  law,  and  the  only  error  assigned  by  him  in  this 
court  is,  that  the  court  erred  in  its  conclusions  of  law  upon 
the  facts  found. 

Appellees  assign  as  cross-error  the  action  of  the  court  in 
overruling  their  motion  to  dismiss  the  appeal. 

The  view  we  take  of  the  question  presented  by  the  cross- 
assignment  of  errors  renders  it  unnecessary  to  consider  the 
questions  raised  by  the  appellant. 

As  the  law  is  now  settled  in  this  State,  the  only  room  for 
uncertainty  in  determining  when  appeals  will  and  when  they 
will  not  lie  from  the  decisions  of  boards  of  county  commis- 
sioners, is  in  determining  whether  the  given  decision  is  ju- 
•  dicial  in  its  character,  or  whether  in  making  such  decision 
the  board  acted  in  a  ministerial  or  administrative  capacity. 
If  the  decision  is  judicial  in  its  nature,  an  appeal  will  lie, 
unless  expressly  or  impliedly  forbidden  by  statute.  If,  how- 
ever, in  making  such  decision  the  board  acted  in  a  purely 
ministerial  or  administrative  capacity,  or  in  the  exercise  of 
a  discretionary  power,  no  appeal  will  lie.  Padgett  v.  State, 
93  Ind.  396,  and  cases  there  cited ;  Grusenmeyer  v.  City  of 
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Logansport,  76  Ind.  549;  Waller  v.  Wood,  101  Ind.  138; 
Platter  v.  Board,  etc.,  103  Ind.  360;  Hanna  v.  Board,  etc., 
29  Ind.  170;  G9 Boyle  v.  Shannon,  80  Ind.  159. 

A  very  casual  examination  of  sections  2637  and  2638, 
supra,  will  show  that  a  board  of  commissioners,  in  exercis- 
ing the  power  there  conferred,  is  in  no  sense  exercising  a 
judicial  function. 

The  statute  requires  the  board  to  act  and  to  direct  by  an 
order  entered  on  their  order-book  what  kind  of  animals 
shall  be  allowed  to  pasture  or  run  at  large  on  the  uninclosed 
land  or  public  commons  within  the  bounds  of  any  township 
in  their  respective  counties.  They  act,  however,  upon  their 
own  motion.  No  petition  is  needed  to  invoke  the  exercise 
of  the  power,  and  they  are  entirely  unrestricted  as  to  the 
time  and  manner  of  exercising  it.  They  may  by  such  order 
permit  all  animals  to  run  at  large,  or  none,  and  they  may  at 
any  time  and  in  any  manner,  of  their  own  motion,  change, 
modify  or  revoke  the  order.  No  appeal  will  lie  from  such 
an  order. 

Appellant's  counsel  challenge  the  constitutionality  of  the 
two  sections  of  the  statute  in  question,  and  in  an  earnest 
and  able  brief  insist  upon  the  overruling  of  Welch  v.  Bowen, 
103  Ind.  252.  Of  course  this  court  can  not,  in  this  case, 
consider  the  question  thus  presented.  As  the  circuit  court 
erred  in  not  dismissing  the  appeal,  the  appellant  was  not 
harmed  by  the  judgment  against  him  for  costs. 

The  judgment  below  is  affirmed. 

Filed  Jan.  10, 1891. 
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No.  14,648.  , 

138 35 

Intebstate   Commerce.  —  Municipal  Corporation.  —  Ordinance  Requiring  198  47if 

License  Fee. — Invalidity  of. — An  ordinance  which  prohibits  any  travel-  ~ 

ling  merchant,  or  pedler,  from  selling,  or  offering  to  sell,  any  merchan- 
dise without  having  obtained  a  license,  can  not  be  enforced  against  one 
who  makes  negotiations  for  the  sale  of  property  situated  and  owned  in 
another  State.  An  ordinance  requiring  a  license  fee  from  agents  repre- 
senting citizens  of  another  State,  who  offer  goods  not  in  this  State  for 
sale  by  sample,  is  void,  because  it  assumes  to  establish  a  regulation  af- 
fecting commerce  between  the  States. 

From  the  Saint  Joseph  Circuit  Court. 

L.  Hubbard,  for  appellant. 
T.  E.  Howard,  for  appellee. 

Elliott,  J. — The  city  of  South  Bend  recovered  a  judg- 
ment against  the  appellant  for  a  penalty  imposed  by  an  or- 
dinance enacted  by  its  common  council,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

The  ordinance  prohibits  any  travelling  merchant,  or  ped- 
dler, from  selling,  or  offering  to  sell,  any  merchandise  with- 
out having  obtained  a  license.  The  evidence  proves  that 
the  appellant  went  from  house  to  house,  within  the  city  of 
South  Bend,  soliciting  orders  for  a  book,  to  be  delivered  at  a 
future  time,  and  that  he  solicited  orders  from  persons  who 
were  not  dealers  in  books.  The  books  for  which  he  solicited 
orders  were  in  the  city  of  Chicago,  Illinois,  and  in  the  city 
of  New  York,  and  he  was  the  agent  of  the  publishers,  who 
were  citizens  of  New  York,  and  there  engaged  in  business. 
His  mode  of  doing  business  was  to  procure  an  order  for  a  book 
and  transmit  it  to  a  branch  house  of  the  publishers  in  Chi- 
cago, where  the  order  was  filled  by  sending  the  book  ordered 
to  the  appellant,  by  whom  it  was  delivered  to  the  purchaser. 
The  appellant  carried  with  him,  and  exhibited  to  those  from 
whom  he  solicited  orders,  a  copy  of  the  book,  but  the  copy 
he  carried  was  used  as  a  sample,  and  was  not  offered  for  sale. 
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The  decisions  of  the  Supreme  Court  of  the  United  States 
declare  that  an  ordinance  requiring  a  license  fee  from  agents 
representing  citizens  of  another  State,  who  offer  goods  not 
in  this  State  for  sale  by  sample,  is  void,  because  it  assumes  to 
establish  a  regulation  affecting  commerce  between  the  States. 
MoCaU  v.  California,  136  U.  S.  104;  Stoutenbugh  v.  Hen- 
nick,  129  U.  S.  141 ;  Asher  v.  Texas,  128  U.  S.  129 ;  Bobbins 
v.  Shelby  County  Taxing  District,  120  U.  S.  489.  The  ques- 
tion is  a  Federal  one,  and  we  must  yield  to  the  decisions  of 
the  Federal  Supreme  Court,  although  they  in  part  overthrow 
our  decision  in  Qraffty  v.  City  of  Bushville,  107  Ind.  502. 
The  question  is  not  whether  the  appellant  was,  or  was  not, 
a  peddler  within  the  meaning  of  the  ordinance,  but  the  ques- 
tion is  whether  the  ordinance  itself  is  valid  under  the  pro- 
visions of  the  Federal  Constitution  respecting  commerce  be* 
tween  the  States. 

If  the  goods  offered  for  sale  had  been  in  this  State  at  the 
time  of  the  sale,  although  there  was  no  delivery  to  the  pur- 
chaser at  that  time,  the  Federal  decisions  would  not,  as  we 
believe,  rule  the  case  ;  but  the  goods  were  not  in  this  State 
when  the  sale  was  made,  nor  were  they  to  be  brought  into 
it  until  a  contract  of  sale  had  been  made.  The  negotiations 
concerned  goods  in  another  State,  there  owned  and  held  for 
sale,  and  such  negotiations  must  be  regarded  as  affecting  in- 
terstate commerce,  and,  thus  regarded,  it  must  be  held  that 
they  can  neither  be  prohibited  nor  regulated  by  the  State  or 
its  municipalities.  There  was  no  sale  of  goods  within  this 
State,  nor  was  there  a  sale  of  goods  by  one  citizen  of  this 
State  to  another  citizen  of  the  State ;  the  negotiations  con- 
cerned goods  not  within  the  State,  and  were  conducted  be- 
tween our  citizens  and  citizens  of  a  sister  State,  so  that  if 
the  transaction  was  one  of  commerce  it  concerned  interstate, 
and  not  domestic  commerce.  In  the  case  of  Wrought 
Iron,  etc,  Co.  v.  Johnson,  84  Ga.  754,  the  force  of  the  Fed- 
eral decisions  was  recognized,  not,  indeed,  without  reluctance, 
and  the  principle  they  assert  applied  to  a  case  essentially  the 


NOVEMBER  TERM,  1890.  473 

McLaughlin  v.  The  City  of  South  Bend. 

same  as  the  one  before  us  for  judgment.  This  doctrine  is  not 
denied  by  the  decision  in  the  case  of  Com.  v.  Gardner,  133 
Pa.  St.  284,  for  (here,  as  it  seems  from  the  statement  of 
facts,  the  goods  offered  for  sale  were  carried  from  door  to 
door. 

The  inferior  Federal  tribunals  give  full  and  wide  effect  to 
the  decisions  of  the  court  of  last  resort.  In  one  case  the 
distinction  which  we  have  indicated  was  made  between  cases 
where  goods  without  the  State  are  offered  for  sale  and  those 
where  they  are  within  the  State,  and  it  was  said :  "A  tax  on 
the  sale  of  such  goods  before  they  are  brought  into  the  State 
is  a  tax  on  interstate  commerce  itself;  and  a  license  or  priv- 
ilege tax  for  negotiating  the  sale  in  one  State  of  goods  in  an- 
other is,  in  effect,  a  tax  on  the  goods  sold,  and  a  State  can 
not  levy  a  tax  on  goods  not  within  her  jurisdiction."  Hynes 
v.  Briggs,  41  Fed.  Rep.  468. 

The  facts'  in  In  re  Kimmel,  41  Fed.  Rep.  775,  were  sub- 
stantially the  same  as  those  of  this  case,  and  it  was  held  that 
the  municipal  ordinance  was  void,  because  it  assumed  to  reg- 
ulate matters  of  interstate  commerce.  In  other  cases  the 
same  general  doctrine  is  asserted  and  enforced.  Baird  v. 
St.  Louis,  etc.,  R.  W.  Co.,  41  Fed.  Rep.  492 ;  In  re  Rebman, 
41  Fed.  Rep.  867 ;  Stockton  v.  Baltimore,  etc.,  R.  R.  Co.,  32 
Fed.  Rep.  9 ;  Swift  v.  Sutphin,  39  Fed.  Rep.  631. 

The  current  of  opinion  in  the  Federal  Courts  runs  far  in 
the  direction  of  the  utter  annihilation  of  State  power  in 
matters  bearing  upon  commerce  between  the  States,  and, 
although  there  may  be  some  police  power  remaining  in  the 
States,  enabling  them  to  legislate  concerning  matters  of  in- 
terstate commerce,  its  nature  is  very  shadowy,  and  its  extent 
narrowly  circumscribed.  Such  cases  as  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  do,  indeed,  recognize  the  existence  of 
that  power  in  the  State,  but  such  cases  as  Leisy  v.  Hardin, 
136  U.  S.  100,  overruling,  as  they  do,  the  long  respected  case 
of  Peirce  v.  New  Hampshire,  5  How.  554,  leave  the  bound- 
aries and  extent  of  that  power  inexact  and  uncertain.     But 
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whatever  there  may  be  of  confusion  and  uncertainty  regard- 
ing the  police  power  of  the  State  in  cases  of  a  type  different 
from  this,  there  is  here  neither  confusion  qor  uncertainty,  for 
the  rule  established  by  the  decisions  of  the  Federal  tribunals 
makes  it  clear  and  certain  that  the  ordinance  here  involved 
can  not  be  enforced  against  one  who  makes  negotiations  for 
the  sale  of  property  situated  and  owned  in  another  State. 

Judgment  reversed. 

Filed  Jan.  14, 1891. 
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No.  14,693. 

Shew  et  al.  v.  Hews  et  al. 

Fraudulent  Transfer. — Personal  Property. — Pleading. — Complaint— Fail- 
ure to  allege  Insolvency  of  Debtor. — Demurrer,— The  rules  of  pleading  that  pre- 
vail in  suits  to  set  aside  fraudulent  conveyances  are  alike  applicable  to 
suits  to  set  aside  fraudulent  transfers  of  personal  property.  A  complaint 
in  the  nature  of  a  creditor's  bill  to  set  aside  certain  transfers  of  per- 
sonal property  on  the  ground, of  fraud,  and  to  subject  the  property 
to  the  payment  of  the  creditor's  claim^ia  bad  upon  demurrer,  if  it 
fails  to  allege  the  insolvency  of  the  debtor  when  the  transfer  was  made, 
or  the  suit  instituted. 

Practice. — Case  Characterized  by  a  Certain  Theory, — Mutt  rest  upon  That 
Theory, — Where  the  whole  theory  of  a  case,  from  its  inception  to  its 
final  determination  in  the  trial  court,  characterized  it  as  a  suit  in  equity, 
and  not  as  an  action  at  law,  it  must  rest  upon  that  theory. 

Witness. — Order  for  Separation,  —  Party  to  Action  Included  in  Order.— 
Effect  of. — It  is  error  for  the  court,  upon  granting  a  request  for  the  sep- 
aration of  witnesses  to  extend  the  order  to  one  of  the  parties  to  the  ac- 
tion who  had  a  substantial  interest  in  the  subject-matter  in  controversy, 
and  exclude  him  from  the  court  room. 

From  the  Elkhart  Circuit  Court. 

J".  M.  Vanfleet,  for  appellants. 

H.  C  Dodge,  J.  A.  State,  0.  T.  Chamberlain  and  P.  L* 
Turner y  for  appellees. 
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Berkshire,  J. — This  was  an  equitable  suit  brought  by  the 
appellees,  as  creditors  of  Alfred  H.  and  Mary  Shew,  for  the 
benefit  of  themselves  and  other  creditors,  to  have  certain 
transfers  of  personal  property  declared  void  on  the  ground 
of  fraud,  and  to  subject  the  property  to  the  payment  of  their 
claims,  and  for  the  appointment  of  a  receiver. 

Demurrers  to  the  complaint  were  filed,  but  overruled  and 
exceptions  reserved. 

Answers  were  then  filed,  to  which  a  reply  was  addressed, 
and  the  cause  being  at  issue  the  court,  of  its  own  motion, 
caused  a  jury  to  be  impanelled,  and  caused  certain  questions 
of  fact  involved  in  the  issues  to  be  tried  by  them,  for  its 
information ;  and  after  said  jary  had  returned  their  answers 
to  the  questions  submitted  to  them,  the  court  found  for  the 
appellees  and  rendered  judgment  accordingly. 

The  appellants  moved,  in  writing,  for  a  new  trial,  but 
their  motion  was  overruled  and  they  reserved  an  exception. 

The  errors  assigned  call  in  question  the  rulings  of  the 
court  upon  the  demurrer  to  the  complaint,  and  upon  the 
motion  for  a  new  trial. 

We  think  the  complaint  is  infirm,  and  that  the  court  erred 
in  overruling  the  demurrer  thereto. 

The  rules  of  pleading  that  prevail  in  suits  to  set  aside 
fraudulent  conveyances  are  alike  applicable  to  suits  to  set 
aside  fraudulent  transfers  of  personal  property.  Hendricks 
v.  Frank,  86  Iud.  278;  Quarl  v.  Abbett,  102  Ind.  233; 
Duffy  v.  State,  ex  rel.;  115  Ind.  351 ;  Scott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

It  is  well  settled  that  if  a  complaint,  in  the  nature  of  a 
creditor's  bill,  fails  to  allege  the  insolvency  of  the  debtor 
when  the  conveyance  or  transfer  is  made,  or  the  suit  instituted, 
the  pleading  is  bad  upon  demurrer. 

The  complaint  under  consideration  fails  to  allege  the  in- 
solvency of  Alfred  H.  Shew  and  Mary  Shew  at  any  time. 
For  all  that  appears  in  the  complaint  these  appellants  at  all 
times  had  ample  property  subject  to  execution  with  which  to 
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pay  all  of  their  indebtedness,  notwithstanding  the  transfers 
complained  of.  Taylor  v.  Johnson,  113  Ind.  164,  and  cases 
cited;  Hendricks  v.  Frank,  supra;  Towns  v.  Smith,  115  Ind. 
480;  Sell  v.  Bailey,  119  Ind.  51. 

But  it  is  contended  by  the  appellees  that  this  is  not  a  suit 
in  the  nature  of  a  creditor's  bill,  but  an  action  at  law  to  re- 
cover damages.  It  has  none  of  the  ear-marks  of  such  an 
action,  but  if  we  were  to  so  treat  it,  for  reasons  that  will  be 
understood  without  being  stated,  we  would  find  the  com- 
plaint more  radically  infirm  than  when  considered  in  its  true 
character.  Hendricks  v.  Frank,  supra.  But  the  whole 
theory  of  the  case  from  its  inception  to  its  final  determina- 
tion in  the  trial  court  characterizes  it  as  a  suit  in  equity,  and 
not  as  an  action  at  law,  and  it  must  rest  upon  that  theory 
still.  Bingham  v.  Stage,  123  Ind.  281 ;  Wagner  v.  Winter^ 
122  Ind.  57;  Peters  v.  Guthrie,  119  Ind.  44;  CoUrell  v. 
Mna  Ins.  Co.,  97  Ind.  311. 

There  are  several  causes  assigned  in  the  motion  for  a  new 
trial,  but  it  only  becomes  necessary  to  notice  one  of  them. 

A  separation  of  witnesses  was  demanded  by  the  appellees, 
and  the  request  was  granted  by  the  court  and  extended  to 
one  of  the  appellants,  over  his  objection.  The  appellant 
excluded  from  the  eourt-room,  as  a  party  defendant,  was  not 
merely  a  nominal  party  but  had  a  substantial  interest  in  the 
subject-matter  in  controversy.  This  ruling  of  the  court  was 
clearly  erroneous.  Larue  v.  Russell,  26  Ind.  386  ;  CoUrell 
v.  CoUrell,  81  Ind.  87.  This  appellant  had  the  right  to  ap- 
pear in  person  and  defend  the  action  for  himself  if  he  so 
desired.     Section  961,  R.  S.  1881. 

For  the  errors  indicated  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Jan.  14,  1891. 
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Appeal. — Question  not  Presented. — Where  it  is  stated  in  the  motion  for  a 
new  trial  and  in  the  affidavit  supporting  it,  that  a  written  request  for 
written  instructions  was  made  and  overruled,  but  such  request  does  not 
appear  in  the  record  or  in  the  bill  of  exceptions,  no  question  is  pre- 
sented to  this  court  on  the  ruling  denying  the  request. 

Supbeme  Goubt. — Law  of  Case. — A  decision  by  the  Supreme  Court  on  ap- 
peal is  the  law  of  the  case  and  governs  it  throughout  all  of  its  subse- 
quent stages,  even  in  the  Supreme  Court  upon  another  appeal. 

Formes  Adjudication. — Demurrer. — The  plaintiff,  in  a  former  action, 
between  the  same  parties, alleged  in  his  complaint  that  he  had  assigned 
to  the  defendant,  an  attorney,  a  note  as  collateral  security  to  secure  the 
payment  of  a  judgment  recovered  by  the  defendant  against  him,  and 
that  the  defendant  took  a  judgment  waiving  valuation  and  appraise- 
ment laws,  which  was  not  authorized  by  the  note,  whereby  the  plaintiff 
suffered  loss.  A  demurrer  to  the  complaint  was  sustained,  and  on  ap- 
peal the  judgment  was  affirmed.  The  complaint  in  the  present  action, 
alleging  the  same  facts,  proceeds  upon  the  theory  that  the  defendant  is 
liable  for  the  negligence  alleged  in  the  collection  of  the  note,  not  as  at- 
torney, but  as  assignee. 

Held,  that  the  adjudication  on  the  demurrer  in  the  former  action  was  con- 
clusive on  the  parties,  and  that,  therefore,  the  demurrer  to  the  com- 
plaint in  the  second  action  should  have  been  sustained.  Coffey,  J., 
dissents. 

Same. — Special  Verdict. — Where  the  jury  find  the  facts  as  to  a  former  case 
between  the  same  parties,  and  it  appears  that  the  judgment  therein 
rendered  is  a  bar  to  a  second  action,  the  court  may  disregard  a  finding 
by  the  jury  that  the  matters  involved  in  the  second  action  were  not  ad- 
judicated in  the  first,  and  render  a  verdict  for  the  defendant  on  the 
special  verdict.  Whether  the  facts  found  by  the  jury  constitute  a 
former  adjudication  is  for  the  court  to  determine. 

Prom  the  Daviess  Circuit  Court. 

W.R.  Gardiner,  8.  R.  Taylor  and  Q.  Putnam,  for  appellant. 
J.  H.  CPNeall,  W.  H.  Martin  and  F.  2).  Pearson  for  ap- 
pellee. 

Olds,  C.  J. — The  appellant  sued  the  appellee,  alleging  in 
his  complaint  that  on  the  4th  day  of  January,  1870,  the  ap- 
pellee recovered  a  judgment  in  the  common  pleas  court,  of 
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Lawrence  county,  against  the  appellant,  for  $791  and  costs; 
that  appellant  held  a  note,  executed  by  one  Roby,  dated 
August  3d,  1870,  for  $1,504,  due  in  one  day ;  that  the  note 
did  not  waive  valuation  laws ;  that  on  the  6th  day  of  August, 
1870,  appellant  indorsed  said  note  to  appellee  as  collateral 
security  to  secure  the  payment  of  said  judgment,  and  took 
from  the  appellee  a  memorandum  as  follows: 

"  Received  of  Allen  Nickless,  as  collateral  security  on  a 
judgment  I  hold  on  him,  a  note  on  James  H.  Roby,  dated 
August  3d,  1870,  and  due  in  one  day  after  date,  for  $1,504, 
which  I  am  to  collect  and  apply  on  said  judgment,  retaining 
a  reasonable  fee  for  collecting  the  same,  and  the  said  Nick- 
less is  to  pay  me  on  said  judgment  ten  per  cent,  and  the 
overplus  of  said  note  after  the  same  shall  be  collected,  and 
said  judgment,  etc.,  paid,  I  am  to  pay  over  to  said  Nickless; 
this,  August  6th,  1870.  E.  D.  Pearson." 

That  at  the  time  of  the  execution  of  said  note  by  said 
Roby,  and  continuously  thereafter,  until  after  the  sheriff's 
sale,  hereinafter  mentioned,  Roby  was  a  citizen  of  Daviess 
county,  Indiana,  and  had  personal  property  there  during  all 
of  the  time  subject  to  execution,  from  which  said  debt  might 
have  been  collected  by  the  use  of  due  diligence  on  the  part  of 
appellee  ;  that  said  property  of  said  Roby  consisted  of  a  saw- 
mill and  fixtures,  of  the  value  of  $3,000,  and  other  property 
of  the  value  of  $105 ;  that  appellee  brought  suit  on  said  note 
in  his  own  name  against  said  Roby,  and  recovered  judg- 
ment on  the  same  in  the  Circuit  Court  of  Daviess  county, 
at  the  August  term,  1870,  for  $1,515,  and  costs,  to  which 
suit  appellant  was  not  a  party  ;  that  by  reason  of  the  care- 
lessness and  negligence  of  the  appellee  said  judgment  was 
rendered  without  relief  from  valuation  and  appraisment  laws ; 
that  on  the  20th  day  of  September,  1870,  appellee  caused  an 
execution  to  issue  on  said  judgment  against  said  Roby,  and 
had  the  same  placed  in  the  hands  of  the  sheriff  of  said  Daviess 
county ;  that  the  execution  provided  for  the  sale  of  property 
without  relief  from  valuation  or  appraisement  laws ;  that  the 
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sheriff  levied  said  execution,  as  commanded,  on  the  said 
property  of  Roby,  viz.:  the  saw-mill  and  other  property,  and 
advertised  the  same,  and  on  the  19th  day  of  December,  1870, 
duly  sold  the  same  to  one  James  Williams,  for  the  sum  of 
$306 ;  that  at  the  time  said  property  was  of  the  value  of 
$3,105,  and  had  said  judgment  and  execution  provided  for 
the  sale  of  the  same  subject  to  appraisement  said  property 
would  have  brought  two-thirds  of  the  appraised  value 
thereof;  that  the  appellee  carelessly  and  negligently  failed 
to  attend  said  sale,  or  to  have  any  person  to  attend  for  him 
authorized  to  bid  on  said  property,  and  had  he  done  so 
said  property  would  have  sold  for  two-thirds  of  its  cash 
value,  and  have  sold  for  a  sum  sufficient  to  have  paid  said 
judgment  and  all  costs  ;  that  said  purchaser  would  have  paid 
two  thousand  five  hundred  dollars  therefor  had  there  been 
any  person  present  to  have  bid  against  him  ;  that  had  the  ap- 
pellee purchased  said  property  for  the  full  amount  of  said  judg- 
ment and  costs  he  could  have  disposed  of  the  same  so  as  to 
have  covered  all  expenses  in  caring  for  and  disposing  of  the 
same  and  still  had  sufficient  remaining  to  have  satisfied  said 
judgment  and  costs;  that  during  all  the  time  since  said  sale 
Roby  has  been  totally  insolvent ;  that  the  proceeds  of  said 
sale  paid  the  costs  and  attorney  fee  charged  by  appellee,  and 
no  more ;  that  in  consequence  of  the  carelessness  and  negli- 
gence of  the  appellee,  appellant  has  lost  his  entire  debt  due 
from  said  Roby. 

Some  of  the  paragraphs  differ  from  others,  and  allege  that 
the  appellee  was  an  attorney,  and  took  the  assignment  of  the 
note  as  aforesaid,  and  agreed  to  collect  the  note  and  charge 
a  reasonable  fee,  and  apply  the  proceeds  as  aforesaid,  and 
agreed  to  attend  the  sale  and  bid  off  said  property  for  the 
benefit  of  the  appellant. 

The  appellee  filed  a  number  of  paragraphs  of  answer,  some 
of  which  were  pleas  of  former  adjudication. 

In  the  eighth  paragraph  it  was  alleged  that  in  December, 
1880,  the  plaintiff,  Allen  Nickless,  filed  in  the  Lawrence 
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Circuit  Court  of  Lawrence  county,  Indiana,  his  complaint 
against  this  appellee,  which  complaint  is  as  follows,  setting 
out  a  copy  of  the  complaint,  which  alleges  the  same  facts  al- 
leged in  the  complaint  in  this  case,  and  sets  out  a  copy  of  the 
same  receipt  set  out  in  the  complaint  in  this  case,  and  further 
alleging  in  said  eighth  paragraph  of  answer  that  thereafter, 
on  the  24th  day  of  December,  1880,  the  same  being  the  fifth 
judicial  day  of  the  December  term,  1880,  of  the  said  Law- 
rence Circuit  Court,  this  defendant  appeared  to  the  aforesaid 
complaint,  and,  being  by  said  court  ruled  to  answer  the  same, 
did  then  and  there  in  discharge  of  said  rule  file  his  demur- 
rer to  said  complaint,  setting  out  a  copy  of  the  demurrer,  the 
cause  of  demurrer  being  want  of  sufficient  facts ;  that  appel- 
lant joined  issue  on  said  demurrer,  and  the  same  was  sub- 
mitted to  the  consideration  and  judgment  of  said  Lawrence 
Circuit  Court  for  determination,  whereupon  said  court  sus- 
tained said  demurrer,  to  which  ruling  said  appellant  excepted, 
and  refused  to  plead  further,  and  said  court  thereupon  ren- 
dered judgment  upon  said  complaint  and  said  demurrer,  and 
adjudged  that  said  appellant  take  nothing,  and  that  appellee 
recover  his  costs;  that  said  Nickless  then  and  there  prayed 
an  appeal  in  said  cause  to  the  Supreme  Court  of  Indiana, 
which  was  granted ;  that  said  judgment  is  still  in  full  force 
and  unreversed.  Then  follow  the  proper  formal  allegations 
to  make  it  a  good  plea  of  former  adjudication. 

The  next  paragraph  of  answer  pleads  a  former  adjudica- 
tion in  a  cause  commenced  by  the  appellant  Nickless  against 
appellee,  in  the  Lawrence  Circuit  Court,  in  December,  1880, 
alleging  that  in  such  action  appellant  based  his  cause  of  ac- 
tion on  the  identical  receipt  set  out  in  the  complaint  in  this 
case,  and  averring  the  same  facts  as  alleged  in  the  complaint 
in  this  case,  which  action  was  determined  and  judgment  ren- 
dered in  favor  of  appellee,  and  that  the  judgment  is  still  in 
full  force  unreversed.  There  is  also  a  further  paragraph  of 
answer  pleading  former  adjudication.  The  appellee  also 
pleads  former  adjudication  in  a  case  in  the  Martin  Circuit 
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Court,  wherein  the  appellee  was  plaintiff  and  the  appellant 
was  defendant,  suit  being  brought  by  appellee  on  the  same 
judgment  set  out  in  the  complaint  in  favor  of  appellee  against 
appellant,  in  which  appellant  answered  the  same  facts  set  up 
in  his  complaint  in  this  case.  Upon  the  trial  of  this  cause 
the  records  of  said  judgments  were  offered  and  admitted  in 
evidence.  The  record  in  the  case  of  Nickless  v.  Pearson,  in 
the  Lawrence  Circuit  Court,  shows  an  appeal  prayed  to  the 
Supreme  Court  and  granted. 

The  appellee  has  assigned  numerous  cross-errors,  which 
include  the  overruling  of  his  demurrers  to  each  paragraph 
of  the  complaint. 

The  jury  returned  a  special  verdict,  in  which  they  find,  in 
substance,  the  following  facts : 

That  appellee  recovered  a  judgment  against  the  appellant, 
in  the  Lawrence  Common  Pleas  Court,  on  the  4th  day  of 
January,  1870,  for  $791  and  costs ;  that  Roby  executed  his 
note  to  appellant,  dated  August  3d,  1870,  for  $1,504,  due  in 
one  day,  with  ten  per  cent,  interest,  which  did  not  waive 
valuation  laws;  that  on  August  6th,  1870,  appellant  in- 
dorsed said  note  to  appellee  as  collateral  security  for  the  pay- 
ment of  appellee's  judgment ;  that  appellee  agreed  to  collect 
said  note  and  apply  the  proceeds  to  the  payment  of  his  judg- 
ment, calculating  interest  thereon  at  10  per  cent.,  and  to  re- 
tain a  reasonable  attorney  fee,  and  pay  the  balance  to  appel- 
lant ;  that  at  the  time  the  note  was  assigned  appellant  noti- 
fied  appellee  that  Roby  owned  a  portable  steam  saw-mill,  of 
the  value  of  $3,000,  and  that  the  notes  would  have  to  be  made 
out  of  that  property ;  that  appellee  agreed  if  appellant  would 
assign  the  note  he  would  attend  the  sheriff's  sale  of  the  prop- 
erty, in  case  it  became  necessary  to  collect  the  same  by  suit ; 
that  appellant  could  not  read  or  write,  and  appellee  was  a 
practicing  attorney ;  that  when  the  receipt  was  executed  ap- 
pellee stated  to  appellant  its  terms,  as  shown  by  the  receipt 
hereinbefore  set  out;  that  appellee  took  judgment  against 
Vol.  126.— 31 
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Roby  on  the  note,  on  the  30th  day  of  August,  1870,  in  the 
Daviess  Circuit  Court,  for  $1,515.25,  waiving  valuation  laws, 
and  on  the  20th  day  of  September,  1870,  caused  an  execu- 
tion to  issue  thereon  and  to  be  delivered  to  the  sheriff,  and 
that  the  sheriff  levied  the  same  on  the  portable  saw-mill  and 
other  property  of  Roby,  and  sold  the  same  on  December  19th, 
1870,  to  one  James  Williams,  for  $306,  and  that  at  the  time 
of  the  sale  the  property  was  of  the  value  of  $2,507,  and  was 
all  of  the  property  owned  by  Roby,  and  he  has  never  since 
owned  any ;  that  appellant  had  no  notice  of  the  time  or  place 
of  the  sheriff's  sale  until  after  the  sale  had  taken  place. 

It  is  further  found  that  Hugh  and  John  Barr  obtained  a 
judgment  against  the  said  Roby  before  Berrill  T.  Meredith, 

•  

a  justice  of  Daviess  county,  on  the  21st  day  of  October,  1870, 
for  $199.50,  and  costs,  on  which  an  execution  was  issued 
on  the  4th  day  of  November,  1870,  to  one  Storms,  a  con- 
stable of  said  county,  who,  on  the  5th  day  of  December,  1870, 
as  such  constable,  sold  the  said  portable  steam  saw-mill  to 
one  James  Williams  for  $1,000,  and  that  after  said  constable's 
sale,  and  before  the  sheriff's  sale  by  agreement  between  Roby 
and  Williams,  Williams  relinquished  all  right  he  might  have 
acquired  to  the  property  by  virtue  of  his  purchase  at  the 
constable's  sale  to  Roby,  who  repaid  him  all  the  money  he  had 
paid  out  on  his  said  bid  at  said  constable's  sale ;  that,  at  the 
time  of  the  sheriff's  sale  said  Williams  claimed  no  interest 
in  said  property  by  virtue  of  said  constable's  sale ;  that,  on 

the  21st  day  of ,  1880,  the  appellee  brought  suit  on 

said  judgment  held  against  appellant  in  the  Lawrence  Circuit 
Court,  which  was  afterwards,  on  change  of  venue,  tried  in 
the  Martin  Circuit  Court  at  the  June  term,  1880,  in  which 
action  appellant  filed  an  answer  in  two  paragraphs,  one  a 
plea  of  payment  and  one  setting  out  the  negligence  and  care- 
lessness of  the  appellee,  as  his  attorney,  in  failing  to  collect 
the  money  on  said  Roby  note,  and  in  which  cause  the  appel- 
lant also  filed  a  cross-complaint  against  the  appellee  as  his 
attorney,  claiming  damages  because  of  the  carelessness  and 


NOVEMBER  TERM,  1890.  483 

Nickless  v.  Pearson. 

negligence  of  appellee  in  failing  to  collect  the  money  on  said 
Roby  note.  To  the  second  paragraph  of  said  answer  and  said 
cross-complaint  the  appellee  filed  his  several  demurrers,  which 
demurrers  were  sustained,  and  the  cross-complaint  was  dis- 
missed, and  appellee  filed  a  reply  in  denial  to  the  plea  of  pay- 
ment, and  the  cause  being  tried,  resulted  in  a  judgment  in 
favor  of  appellee  for  $1,001.36,  and  costs;  that  the  matters 
and  things  set  up  in  the  several  paragraphs  of  the  appellant's 
complaint  in  this  action  were  not  tried  in  said  cause  in  the 
Martin  Circuit  Court ;  that,  on  the  21st  day  of  January,  1880, 
the  appellant  filed  in  the  Lawrence  Circuit  Court  his  com- 
plaint against  the  appellee,  in  which  he  claimed  damages  be- 
cause of  the  carelessness  and  negligence  of  the  appellee  as  his 
attorney  in  failing  to  collect  the  said  Roby  note,  to  which  com- 
plaint appellee  filed  his  demurrer,  which  demurrer  was  sus- 
tained by  said  court,  and  judgment  rendered  thereon  for  costs, 
and  the  matters  and  things  set  up  in  the  complaint  in  this 
action  were  not  tried  and  determined  in  said  action  in  the 
Lawrence  Circuit  Court. 

It  is  also  found  that  appellant  did  not  agree  with  the  ap- 
pellee to  attend  the  said  sheriff's  sale  of  the  said  mill  and 
other  property  of  Roby .;  also,  that  the  appellee  did  not  at- 
tend said  sale,  or  have  any  other  person  attend  the  same  for 
him,  nor  did  he  make,  or  cause  to  be  made,  any  bid  on  the 
property,  but  suffered  the  property  to  be  sold  without  relief 
from  valuation  or  appraisement  laws ;  that  no  part  of  the 
money  for  which  said  property  of  Roby  was  sold  at  sheriff's 
sale  was  applied  on  the  judgment  of  appellee  against  appel- 
lant except  $200,  paid  on  the  23d  day  of  March,  1871 ;  that 
appellant  has  received  no  part  of  the  proceeds  of  the  sale  of 
Roby's  property  sold  at  said  sheriff's  sale  except  said  $200 
paid  March  23d,  1871 ;  that  at  the  time  of  the  sheriff's  sale 
all  of  said  property  sold  belonged  to  said  Roby ;  that  the 
judgment  of  appellee  against  appellant  has  been  paid  with 
other  means  besides  the  Roby  note ;  that  appellee  never 
filed  a  precipe  with  the  clerk  of  Daviess  county  for  execution 
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on  said  judgment  rendered  on  the  Roby  note  ;  that  the  sheriff 
of  Daviess  county  did  not  notify  appellee  of  the  time  of  the 
sale  of  the  Roby  property ;  that  a  suit  was  instituted  against 
the  sheriff  of  Daviess  county  for  negligence  in  the  service 
of  the  execution  in  the  case  of  appellee  against  Roby,  in- 
stituted by  the  State  on  relation  of  appellee ;  that  the  judg- 
ment taken  by  appellee  against  Roby  is  still  held  by  appel- 
lee ;  that  the  receipt  given  by  appellee  to  appellant  expresses 
all  of  the  agreement  between  them  as  to  the  consideration 
for  which  the  Roby  note  was  assigned  by  appellant  to  appel- 
lee ;  that  by  the  carelessness  and  negligence  of  appellee  in 
the  prosecution  of  the  claim  on  the  said  Roby  note  the  ap- 
pellant has  sustained  damages  in  the  sum  of  $2,783,  being 
principal  and  interest  on  said  note. 

In  conclusion  the  jury  state,  that,  if  upon  the  above  facts, 
the  law  is  with  the  appellant,  then  we  find  for  the  appellant, 
and  assess  his  damages  at  $2,783 ;  and  if  upon  the  said  facts 
the  law  is  with  the  appellee,  then  they  find  for  the  appellee. 

On  the  return  of  the  special  verdict  both  the  appellant 
and  appellee  filed  motions  for  judgment  in  their  favor  on  the 
verdict.  The  court  sustained  the  appellee's  motion,  to  which 
appellant  excepted. 

Appellant  also  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  reserved  by  the  appellant. 

Numerous  errors  are  assigned  by  the  appellant,  but  few 
are  discussed.     The  appellee  also  assigns  cross-errors. 

Counsel  for  appellant  first  present  as  a  reason  for  the  re- 
versal of  the  judgment,  that  the  court  erred  by  instructing 
the  jury  orally,  in  view  of  the  fact  that  the  appellant  had 
requested  the  court,  in  writing,  to  instruct  the  jury  in  writ- 
ing. Counsel  contend  that  the  appellant  moved  the  court, 
in  writing,  before  the  introduction  of  the  evidence,  or  the 
commencement  of  the  argument,  to  instruct  the  jury  in  writ- 
ing, and  refer  in  their  brief  to  the  record  wherein  such  fact 
is  stated  in  the  appellant's  motion  for  a  new  trial,  and  an 
affidavit  in  support  of  the  motion,  stating  that  such  request 
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for  written  instructions  was  made  and  overruled  and  oral 
instructions  given,  but  we  are  not  referred  to  any  part  of  the 
record  containing  such  motion  to  instruct  in  writing,  or  to 
any  statement  in  the  bill  of  exceptions  showing  that  any 
such  request  or  motion  was  made  and  overruled,  and  we 
have  been  unable  to  find  any  such  question  presented  by  the 
record. 

The  next  question,  and  the  only  additional  one,  presented 
and  discussed  by  the  appellant  is  the  alleged  error  of  the 
court  in  overruling  the  appellant's  motion  for  judgment  on 
the  special  verdict,  and  in  sustaining  appellee's  motion  for 
judgment  in  his  favor  on  the  special  verdict.  Before  pass- 
ing upon  this  question  it  is  quite  proper  to  consider  the 
cross-errors  relating  to  the  ruling  of  the  court  in  overruling 
appellee's  demurrer  to  the  complaint.  In  Nickless  v.  Pear- 
son, 81  Ind.  427,  between  these  same  parties  on  appeal  from 
the  Lawrence  Circuit  Court,  there  was  a  demurrer  sus- 
tained to  the  complaint  and  an  appeal  prosecuted,  and  the 
ruling  on  the  demurrer  assigned  as  error,  and  this  court  sus- 
tained the  ruling  and  affirmed  the  judgment.  The  facts 
averred  in  the  complaint  are  set  out  in  the  opinion  in  that 
case,  by  which  it  appears  that  the  complaint  in  that  case 
averred  substantially  the  same  facts  as  are  averred  in  the 
complaint  in  this  case,  by  which  it  appears  that  the  ground 
of  recovery  in  that  case,  as  in  this,  was  on  account  of  the 
negligence  of  the  appellee  in  taking  a  judgment  waiving 
valuation  and  appraisement  laws,  when  the  Roby  note  upon 
which  it  was  rendered  did  not  waive  valuation  and  appraise- 
ment laws.  In  that  case  it  is  held  that  the  appellee,  as  an 
attorney,  is  not  liable  for  taking  a  judgment  waiving  ap- 
praisement laws  when  the  note  did  not  authorize  such  a 
judgment ;  that  he  could  not  be  held  liable  for  obtaining  a 
more  favorable  judgment  than  he  was  entitled  to.  The  case 
of  Nickless  v.  Pearson,  between  these  same  parties,  in  84 
Ind.  602,  appealed  from  the  Martin  Circuit  Court,  involves 
the  same  facts  and  is  affirmed  on  the  authority  of  the  case  in 
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81  Ind.  427,  supra.  Twice  before  this  same  question  has  been 
presented  to  the  circuit  court  upon  the  same  facts  pleaded 
in  substantially  the  same  manner  and  involving  the  identi- 
cal question  as  to  the  liability  of  the  appellee,  and  judgment 
rendered  in  favor  of  the  appellee,  and  appeals  prosecuted  to 
this  court  by  the  appellant  and  the  judgments  affirmed. 

Freeman  Judgments  (3d  ed.),  section  249,  states  the  law 
to  be,  "that  a  judgment  or  decree  necessarily  affirming  the 
existence  of  any  fact  is  conclusive  upon  the  parties  or  their 
privies,  whenever  the  existence  of  that  fact  is  again  in  issue 
between  them,  not  only  when  the  subject-matter  is  the  same, 
but  when  the  point  comes  incidentally  in  question  in  rela- 
tion to  a  different  matter,  in  the  same  or  any  other  court,  ex- 
cept on  appeal,  writ  of  error,  or  other  proceeding  provided 
for  its  revision." 

It  is  also  well  settled  that  an  adjudication  upon  a  demur- 
rer is  as  conclusive  and  binding  upon  the  parties,  and  oper- 
ates as  res  adjndicata,  the  same  as  a  judgment  rendered  upon 
issues  joined  and  trial  by  the  court  or  jury.  Thomas  v. 
Merry,  113  Ind.  83. 

In  Wells  Res  Adjudicata  and  Stare  Decisis,  section 
446,  pp.  370,  371,  the  law  is  stated  to  be  :  "  That  a  judg- 
ment rendered  upon  demurrer  to  the  declaration,  or  to  a  ma- 
terial pleading  setting  forth  the  facts,  is  equally  conclusive  of 
the  matters  confessed  by  the  demurrer  as  a  verdict  finding 
the  same  facts  would  be,  since  the  matters  in  controversy  are 
established  in  the  former  case  as  well  as  in  the  latter  by 
matter  of  record,  and  the  rule  is  that  facts  thus  established 
can  never  after  be  contested  between  the  same  parties,  or 
those  in  privity  with  them."  1  Hermann  Estoppel,  sec- 
tion 274 ;  Gould  v.  Eoansmlle,  etc.,  R.  R.  Co.,  91  IT.  S.  526. 

The  effect  of  the  judgment  can  not  be  destroyed  by  show- 
ing that  it  was  erroneous  on  this  subject.  Freeman,  in  his 
work  on  Judgments,  section  249,  supra,  says :  "  Neither  can 
the  force  of  a  judgment  as  res  judicata  be  destroyed  or  im- 
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paired  by  showing  that  it  was  clearly  erroneous,  and  ought 
not  to  have  been  rendered." 

These  general  rules  which  we  have  stated  are  so  well  set- 
tled that  we  need  cite  no  additional  authorities  in  support 
of  them,  and  they  are  conclusive  of  the  questions  presented 
in  this  case.  The  right  of  the  appellant  to  recover  on  the 
facts  stated  in  the  complaint  has  been  twice  before  adjudi- 
cated between  these  same  parties,  and  judgment  rendered  in 
the  circuit  court  in  favor  of  the  appellee,  and,  upon  appeal, 
affirmed  by  this  court.  The  complaint  in  the  case  of  Nick- 
less  v.  Pearson,  supra,  not  only  alleged  the  same  facts,  in 
substantially  the  same  language,  but  it  was  based  upon,  and 
involved  the  construction  of  the  same  written  instru- 
ment. It  is  seldom  a  case  is  presented  where  the  doctrine 
of  res  judicata  is  so  clearly  applicable,  and  applies  with  such 
force  as  the  present.  Even  in  the  case  of  Nickless  v.  Pear- 
son,  supra ,  this  court  regarded  the  question  as  settled,  and 
refused  to  state  and  consider  it,  and  disposed  of  the  case  with 
the  statement  that  the  questions  presented  were  the  same  as 
in  the  former  case. 

It  is  contended  that  the  case  in  81  Ind.  427,  supra,  is  de- 
cided upon  the  theory  that  appellant  proceeded  against  the 
appellee  in  that  case  as  an  attorney,  that  is,  that  the  court 
construed  the  complaint  in  that  case  to  be  an  action  against 
the  appellee  as  an  attorney  for  negligence.  Grant  that  to  be 
true,  the  same  facts  are  alleged  in  the  complaint  in  this  case 
between  the  same  parties,  and  if  that  complaint  was  con- 
strued to  be  against  the  appellee  as  an  attorney,  when  it 
should  have  been  construed  to  be  against  him  as  assignee  of 
the  note,  it  is  a  mere  erroneous  conclusion  of  the  court,  and 
is  none  the  less  res  judicata. 

Admitting  the  law  to  be  as  decided  in  the  case  between 
these  same  parties  in  81  Ind.  427,  supra,  that  the  appellee  is 
not  liable  as  an  attorney  for  the  negligence  of  which  it  is 
alleged  he  was  guilty  in  the  collection  of  the  note,  it  is  con- 
tended that  while  not  liable  as  an  attorney  he  is  liable  as  as- 
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signee  of  the  note.  This  seems  to  us  to  be  a  strange  doctrine 
or  rule  of  law  to  ask  a  court  to  hold.  It  is  that  if  the  ap- 
pellee had  taken  an  assignment  of  the  note,  and  had  exer- 
cised proper  care,  skill  and  diligence,  and  employed  a  com- 
petent and  able  attorney  to  bring  suit  upon  and  collect  the 
note,  and  the  attorney  whom  he  had  employed  had  been 
guilty  of  the  negligence  complained  of,  and  had  taken  a  judg- 
ment waiving  relief,  when  he  should  have  taken  it  subject  to 
relief,  the  attorney  would  not  be  liable  for  such  negli- 
gence, but  that  the  appellee,  as  assignee  of  the  note,  though 
guilty  of  no  negligence  himself,  would  be  liable.  This 
would  be  holding  the  assignee  of  the  note  liable  for  the  neg- 
ligence of  an  attorney,  for  which  negligence  the  attorney 
would  not  be  liable  to  the  assignee  or  to  any  other  person. 
The  mere  statement  of  this  proposition  it  seems  to  us  is  suf- 
ficient to  show  its  fallacy. 

It  is  held  in  the  case  between  these  same  parties  in  81  Ind. 
427,  supra,  that  the  appellee  was  not  guilty  of  such  negli- 
gence as  rendered  him  liable,  and  that  decision  is  conclusive 
as  between  these  same  parties  governing  this  transaction.  It 
is  not  necessary  to  affirm  or  disaffirm  the  law  as  held  in  that 
case,  it  having  been  decided  as  the  law  in  the  case  between 
these  same  parties,  involving  the  same  facts  and  transaction, 
it  is  conclusive,  and  they  are  bound  by  it.  • 

It  is  a  well  settled  rule  that  a  decision  by  the  Supreme 
Court,  on  appeal,  is  the  law  of  the  case  and  governs  it 
throughout  all  of  its  subsequent  stages,  even  in  the  Supreme 
Court  upon  another  appeal.  Johnson  v.  Hosford,  110  Ind. 
572;  Continental  Life  Ins.  Co.  v.  Houser,  111  Ind.  266; 
Richmond  St  R.  R.  Co.  v.  Reed,  83  Ind.  9 ;  Board,  etc.,  v. 
Pritchett,  86  Ind.  68 ;  Braden  v.  Graves,  85  Ind.  92.  And 
this  is  a  very  salutary  rule.  It  is  important  that  litigation  be- 
tween parties  should  end  some  time.  The  ruling  and  decision 
of  the  Supreme  Court  made  in  a  case  between  the  same  par- 
ties, involving  the  same  facts  and  same  transaction,  ought  to 
be,  and  is,  as  binding  upon  them  as  if  made  in  the  same  case. 
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The  court  having  onoe  fixed  the  status  and  rights  of  the 
parties  in  relation  to  such  matters  it  is  conclusive  and  they 
are  bound  by  it,  both  in  subsequent  proceedings  in  the  same 
case  and  in  subsequent  cases  involving  the  same  matters. 
Were  it  otherwise  there  would  be  no  end  to  litigation.  Par- 
ties might  appeal  in  one  case  and  have  judgment  rendered 
against  them  but  it  would  settle  nothing,  they  could  again 
commence  anew  and  appeal  and  so  continue  to  harass  their 
adversary  and  the  courts  with  the  same  question  with  the 
hope  of  some  time  obtaining  a  favorable  decision. 

Adhering  to  the  decisions  rendered  in  the  cases  of  Nick- 
less  v.  Pearson,  supra,  between  these  same  parties,  involving 
the  same  matter,  which  must  be  held  to  govern  as  between 
these  parties  in  this  case,  it  follows  that  the  complaint  must 
be  held  bad,  and  that  the  court  erred  in  overruling  a  de- 
murrer to  each  paragraph  of  the  same,  and  this  leads  to  an 
affirmance  of  the  judgment ;  but  the  judgment  was  also  cor- 
rect on  the  special  verdict.  The  jury  found  the  facts  in  re- 
gard to  the  commencement  and  termination  of  the  former 
cases  between  these  same  parties,  the  records  of  which  were 
in  evidence,  and  those  judgments  being  a  bar  to  this  case, 
the  appellee  was  entitled  to  judgment.  It  is  true  the  jury 
sav  that  the  matters  involved  in  this  case  were  not  tried  in 
the  former  cases,  but  that  is  a  mere  conclusion  which  must 
be  disregarded.  The  jury  find  the  facts  and  the  court  draws 
the  conclusion  as  to  whether  they  constituted  a  former  adju- 
cation  or  not. 

We  have  not  discussed  the  question  as  to  whether  or  not 
the  decisions  rendered  by  this  court  in  the  former  cases  be- 
tween these  same  parties  are  sound  law,  for  it  is  not  necessary 
to  do  so.  Whether  they  enunciate  sound  legal  principles 
or  not,  they  are  nevertheless  final  adjudications  between  these 
same  parties,  in  regard  to  the  same  and  identical  subject- 
matter,  and  are  conclusive  as  to  their  rights  in  this  case, 
though  such  decisions,  no  doubt,  may  be  supported  by  au- 
thority. 
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It  would  be  a  strange  precedent  to  set  to  hold  that  after 
two  judgments  had  been  rendered  between  the  same  parties 
upon  the  same  facts,  in  favor  of  the  appellee,  in  a  third 
action  between  the  same  parties,  involving  the  same  facts, 
with  such  former  adjudications  properly  pleaded  and  proven, 
the  appellant  is  entitled  to  recover. 

The  conclusion  we  have  reached  leads  to  an  affirmance  of 
the  judgment. 

Judgment  affirmed,  with  costs. 

Berkshire,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Jan.  14, 1891. 

Dissenting  Opinion. 

Coffey,  J. — I  regret  my  inability  to  agree  with  the  conclu- 
sion reached  in  the  principal  opinion  in  this  case.  I  reeog- 
nize  to  its  fullest  extent  the  principle  that  where  this  court 
decides  any  particular  question  in  a  cause,  such  decision 
is  the  law  of  that  case  throughout.  The  case  of  Nickless  v. 
Pear8on}  81  Ind.  427,  is  not  the  case  now  before  us.  In  that 
case  the  complaint  was  drawn  and  the  case  proceeded  upon 
the  theory  that  the  relation  of  attorney  and  client  existed 
between  the  parties,  and  the  rules  of  law  applicable  to  that 
relation  were  applied.  This  is  a  new  and  another  case,  which 
proceeds  upon  the  theory  that  the  appellee  held  a  promissory 
note,  the  property  of  the  appellant,  as  collateral  security, 
which  by  the  negligent  and  wrongful  conduct  of  the  appel- 
lee was  lost. 

The  law  which  governs  the  relation  of  attorney  and  client 
is  quite  different  in  many  respects  from  the  law  which  gov- 
erns pledgeor  and  pledgee. 

An  attorney  is  always  liable  to  his  client  for  the  conse- 
quences of  his  ignorance,  carelessness  or  unskilfulness,  in  the 
management  of  the  client's  business.  Reilly  v.  Cavanaugh, 
29  Ind.  435;  Walpole  v.  Carlisle,  32  Ind.  415;  Skillen  v. 
Wallace,  36  Ind.  319;  Citizens  Loan  Fund,  etc.,  Ass'n  v. 
Friedley,  123  Ind.  143. 
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Where  the  relation  of  client  and  attorney  exists,  the  client 
may,  at  any  time,  when  dissatisfied  with  the  manner  in  which 
the  attorney  is  discharging  his  duties,  discharge  him  and 
employ  some  other  person.  Where  the  attorney  prosecutes 
suit  for  the  client,  ordinarily,  the  judgment  is  taken  in  the 
name  of  the  client,  and  the  client  has  the  power  to  control 
the  collection  of  the  judgment. 

Such  is  not  the  case  where  a  claim  has  been  assigned  as 
collateral  security. 

The  assignment  vests  the  title  in  the  assignee,  and  such  as- 
signee takes  judgment  in  his  own  name.  The  assignor  or 
pledgeor  loses  all  control  over  the  security,  and  the  assignee 
alone  can  receive  and  receipt  for  the  money  due,  and  has  ab- 
solute control  over  its  collection.  Felton  v.  Smithy  84  Ind. 
485 ;  Colebrooke  Collateral  Securities,  section  90 ;  Valette  v. 
Mason,  1  Ind.  288;  Rows  v.  Haines,  15  Ind.  445. 

If  the  collateral  security  consist  of  negotiable  instruments 
the  assignee  is  required  to  demand  payment  of  the  same  at 
maturity,  and  in  case  of  non-payment  to  give  proper  notice 
to  charge  the  parties  liable  thereon.  If  the  assignee  neglects 
this  duty,  so  that  the  endorsers,  or  other  parties  thereto,  are 
discharged,  he  is  responsible  for  the  loss.  Railroad  Co.  v. 
NaVl  Bank,  102  U.  S.  14;  Rice  v.  Benedict,  19  Mich.  132; 
McLemore  v.  Hawkins,  46  Miss.  715;  Dayton  v.  Trull,  23 
Wend.  345 ;  Gutting  v.  Marlor,  78  N.  Y.  454. 

Where  evidences  of  debt  have  been  assigned  and  trans- 
ferred by  a  debtor  to  his  creditor  as  collateral  security  for  the 
payment  of  such  debt,  it  is  the  duty  of  such  assignee  to  ex- 
ercise reasonable  and  ordinary  care  and  diligence  in  the  col- 
lection of  such  collaterals.  Kiser  v.  Ruddick,  8  Blackf.  382  ; 
Dugan  v.  Sprague,  2  Ind.  600 ;  Slevin  v.  Morrow,  4  Ind, 
425 ;  Reeves  v.  Plough,  41  Ind.  204. 

If  upon  a  pledge  of  collateral  securities  so  as  to  vest  the 
title  thereto,  the  pledgee  by  his  negligence,  or  his  wrongful 
transfer  of  them,  or  dealings  with  them,  fails  to  collect  the 
same  of  the  parties  bound  thereon,  when  it  might  have  been 
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done,  and  the  pledgeor  is  injured  by  such  conduct,  or  negli- 
gence, the  pledgee  is  liable  for  such  injury.  Powells  v.  Henry, 
27  Ala.  612;  Wood  v.  Matthews,  73  Mo.  477;  Spalding  v. 
Bank,  9  Pa.  St.  28 ;  Roberts  v.  Thompson,  14  Ohio  St.  1 ; 
Whitfelcer  v.  Charleston  Gas  Co.,  16  W.  Va.  717 ;  Stewart  v. 
Bigler,  98  Pa.  St.  80. 

When  the  opportunity  of  collecting  collaterals  is  lost  by 
the  insolvency  of  the  parties  thereto,  by  reason  of  the  negli- 
gence of  the  pledgee,  when  with  ordinary  care  the  same 
might  have  been  enforced,  the  pledgee  is  bound  to  account 
to  the  pledgeor  for  the  full  value  thereof.  Hanna  v.  Holton, 
78  Pa.  St.  334. 

In  this  case  the  appellant  transferred  to  the  appellee  a 
promissory  note  as  collateral  security  for  a  judgment.  The 
maker  of  such  note  had  ample  property  subject  to  execution 
out  of  which  such  note  could  have  been  collected.  The  ap- 
pellee took  a  judgment  on  said  note  in  his  own  name,  not 
authorized  by  law,  by  reason  of  which  the  property  was  sac- 
rificed and  the  note  lost.  In  taking  such  judgment  and  thus 
wasting  the  property  of  the  maker  of  the  note  I  do  not  think 
it  can  be  said  that  the  appellee  exercised  ordinary  care  and 
prudence.  In  other  words,  the  debt  was  lost  by  reason  of 
the  failure  of  the  appellee  to  exercise  ordinary  care  in  his 
effort  to  collect  the  same,  and  he  is,  in  my  judgment,  liable 
for  such  loss. 

Filed  Jan.  14, 1801. 
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No.  14.429.  196  4931 

9  196    6<X>| 

Hunt,  Guardian,  et  al.  v.  Williams. 

"Will. — Devise  of  Proceeds  of  Land,'"  Construction, — A  testator  gave  to  his 
wife  one-half  of  the  proceeds  of  his  farm  from  year  to  year,  after  de- 
ducting taxes  and  repairs,  during  her  natural  life  or  till  his  minor  son 
became  of  age. 

Held,  that  the  devise  vested  in  the  widow  an  interest  in  the  land. 

From  the  Hamilton  Circuit  Court. 

J,  Buchanan,  for  appellants. 

R.  R.  Stephenson  and  W.  R.  Fertig,  for  appellee. 

By  the  Court.— This  opinion,  in  which  we  all  concur, 
was  prepared  for  the  court  by  the  late  Judge  Mitchell,  and 
expresses  the  views  and  the  judgment  of  the  court. 

The  first  clause  of  the  last  will  and  testament  of  Cyrus  A. 
Hunt,  late  of  Hamilton  county,  deceased,  reads  as  follows: 

"First.  I  will  and  bequeath  to  my  beloved  wife,  Mary, 
*  *  one- half  of  the  proceeds,  from  year  to  year,  of  my 
farm  of  one  hundred  and  twenty  acres  in  Delaware  town- 
ship, after  the  taxes  have  been  paid  on  the  land  and  the 
place  kept  in  repair,  during  her  natural  life  or  until  our  son, 
Boss,  comes  to  the  age  of  twenty-one  years."  By  a  subse- 
quent clause  of  his  will  the  testator  devised  to  his  infant  son 
Ross,  all  the  remaining  interest  and  estate  in  his  lands,  sub- 
ject to  the  foregoing  provision  in  favor  of  his  widow. 

This  is  a  controversy  between  the  testator's  widow,  who 
has  married  again,  and  the  guardian  of  the  minor  son,  the 
former  claiming  that  by  the  terms  of  the  will  she  is  entitled 
to  the  possession  of  the  undivided  one-half  of  the  land 
therein  described ;  while  the  claim  of  the  latter  is,  that  as 
guardian  he  is  entitled,  in  the  right  of  his  ward,  to  possess 
and  control  the  land  to  the  exclusion  of  the  widow,  and  that 
her  right  is  nothing  more  than  to  receive  from  him  one-half 
the  proceeds  of  the  land  after  deducting  taxes  and  repairs. 

As  will  be  observed,  the  devise  to  the  widow  is  one-half 
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the  "  proceeds  "  of  the  farm  from  year  to  year.  The  word 
"  proceeds  "  is  one  of  equivocal  import,  and  of  great  gener- 
ality. It  does  not  necessarily  mean  money ;  its  meaning  in 
each  case  depending  very  much  upon  the  connection  in  which 
it  is  employed,  and  the  subject-matter  to  which  it  is  applied. 
Phelps  v.  Harris,  101  U.  S.  370 ;  TTiompson's  Appeal,  89  Pa. 
St.  36;  Dow  v.  Whetten,  8  Wend.  160;  Havens  v.  Gray,  12 
Mass.  74.  Strictly  speaking,  it  implies  something  that  arises 
or  leads  out  of,  or  from  another  thing,  and  in  its  ordinary 
acceptation,  when  applied  to  the  income  to  be  derived  from 
real  estate,  it  embraces  the  idea  of  issues,  rents  and  profits  or 
produce.  In  a  commercial  sense  it  means  the  sum,  amount, 
value  of  goods  or  things  sold  and  converted  into  money. 
It  is  clear  that  the  word  was  not  used  in  this  latter  sense. 
If  the  testator  had  devised  the  real  estate  to  his  minor  son, 
with  directions  that  one-half  the  proceeds,  after  deducting 
taxes  and  repairs,  should  be  paid  over  to  his  widow,  year  by 
year,  the  context  would  make  it  plain  enough  that  no  inter- 
est or  estate  in  the  land  was  intended  to  be  vested  in  her. 
The  context  would  have  made  it  clear  that  the  word  was 
employed  in  a  commercial  sense.  The  will  under  examina- 
tion, however,  contains  a  direct  devise  of  one-half  the  pro- 
ceeds of  the  farm  from  year  to  year  to  the  widow.  There 
is  the  creation  of  no  trust,  nor  is  there  a  duty  laid  upon  any 
one  to  take  possession  of  the  farm  and  render  it  productive 
of  income,  and  if  the  interpretation  contended  for  obtains, 
the  provision  made  for  the  widow  may  be  entirely  illusive. 
It  must  have  been  the  purpose  of  the  testator,  when  he  de- 
vised one-half  the  proceeds  of  the  farm  to  his  wife,  to  give 
her  an  estate  in  the  land  which  she  could  control  until  her 
minor  son  became  of  age.  It  was  equivalent  to  a  devise  of 
one-half  the  rents,  issues  and  profits,  and,  therefore,  created 
an  interest  in  the  land.  Commons  v.  Commons,  115  Ind.  162, 
and  cases  cited  ;  Stout  v.  Dunning,  72  Ind.  343.  This  con- 
struction agrees  with  tHe  conclusion  arrived  at  in  Cartyle  v. 
Cannon,  3  Rawle,  489.     In  that  case  the  language  of  the 
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will  was :  "I  give  and  bequeath  to  my  sister  Jane  Renew,  and 
her  blind  daughter  Jane,  one-third  part  of  the  net  proceeds  of 
all  my  real  and  persoual  estate  during  the  natural  life  of  the 
survivor  of  them,  that  is  to  say  the  one-third  part  of  the  in- 
terest of  the  whole  of  my  real  and  personal  estate  during 
the  time  aforesaid."  The  court  said:  "The  devise  of  the 
one-third  part  of  the  net  proceeds,  in  order  to  effectuate 
the  intention  of  the  testator,  is  equivalent  to  a  devise  of  the 
estate  itself." 

A  devise  of  the  proceeds  of  real  estate  is  not  materially 
different  from  a  devise  of  the  income,  and  the  rule  is  that 
the  devise  or  grant  of  the  income  of  land  carries  an  estate 
ifl  the  land  itself.  Williams  v.  Choen,  116  Ind.  70;  Bowen 
v.  Swander,  121  Ind.  164,  and  authorities  cited. 

Questions  of  minor  importance  relating  to  matters  of  prac- 
tice are  discussed.  We  have  examined  these  questions  and 
find  nothing  which  would  justify  the  court  in  dealing  with 
anything  besides  the  merits  of  the  case. 

The  judgment  is  affirined,  with  costs. 

FUed  Jan.  13, 1891. 


No.  14,707. 

Henry  v.  Adams. 

Set-Off. — Plea  Of.— Burden  of  Proof.— BUI  of  Exceptions.— Judgment.— 
Where  the  answer  admits  the  execution  of  the  note  in  suit,  and  pleads  a 
set-off,  and  the  general  denial  is  pleaded  by  way  of  reply,  the  burden  is 
on  the  defendant  to  establish  the  set-off;  and  where  the  bill  of  excep- 
tions, which  purports  to  set  out  the  evidence,  contains  no  evidence  es- 
tablishing the  set-off,  a  judgment  for  the  plaintiff  will  not  be  disturbed 
on  the  evidence. 

From  the  Boone  Circuit  Court. 

C.  8.  Wearier  and  0.  D.  Werner,  for  appellant 
T.  W.  Lockhart,  for  appellee. 
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McBride,  J.— This  was  a  suit  by  appellee  against  appel- 
lant on  a  note  executed  by  appellant  to  one  Garrison,  and 
by  Garrison  endorsed  to  appellee,  and  to  foreclose  a  mort- 
gage executed  to  secure  payment  of  the  note. 

There  was  an  answer,  in  one  paragraph,  admitting  the  ex- 
ecution of  the  note  and  mortgage,  pleading,  as  a  set-off  to 
$69.57  of  the  sum  due  on  the  note,  a  certain  due  bill,  a  note 
and  a  judgment,  which  together  amounted  to  that  sum,  and 
alleging  a  tender  of  the  balance  due,  and  that  the  tender  had 
been  kept  good,  etc. 

Reply  in  three  paragraphs,  the  first  of  which  is  the  gen- 
eral denial. 

There  was  a  trial  by  the  court,  a  finding  for  plaintiff/a 
motion  for  a  new  trial,  which  was  overruled,  and  an  excep- 
tion by  the  appellant  to  this  ruling,  and  the  court  rendered 
judgment  in  appellee's  favor,  and  a  decree  foreclosing  the 
mortgage. 

The  only  error  assigned  is  in  overruling  the  motion  for  a 
new  trial. 

The  motion  for  a  new  trial  is  upon  the  ground  that  the  de- 
cision (or  verdict,  appellant  calls  it)  is  not  sustained  by  suf- 
ficient evidence,  and  is  contrary  to  law.  There  is  a  bill  of 
exceptions,  which  purports  to  set  out  the  evidence.  The 
correctness  of  the  judgment  depends  on  whether  the  evidence 
sustains  the  answer  of  set-off  and  tender.  We  have  exam- 
ined the  bill  of  exceptions  carefully. 

It  fails  to  show  that  "any  evidence  whatever  was  intro- 
duced or  offered  by  the  appellant  to  establish  any  of  the 
items  of  set-off.  While  several  of  the  witnesses  speak  of  a 
note,  of  a  due  bill  and  of  a  judgment,  there  is  in  the  record 
no  evidence  whatever  establishing  their  existence,  nor  is  there 
any  stipulation  or  admission  waiving  the  production  of  such 
proof.  No  note  or  due  bill  or  judgment  was  put  in  evidence. 
It  is  possible  that  the  bill  of  exceptions  is  incomplete,  and 
does  not  contain  all  the  evidence,  but  the  statement  in  the 
bill  is  that  it  contains  all  the  evidence  given  in  the  case,  and, 
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as  has  been  held  by  this  court,  a  bill  of  exceptions  imports 
absolute  verity. 

The  general  denial  being  pleaded  by  way  of  reply,  the 
burthen  was  upon  the  appellant  to  establish  his  set-off  by 
evidence. 

Assuming,  as  we  must,  that  the  bill  of  exceptions  does 
contain  all  of  the  evidence  given  in  the  case,  we  find  nothing 
to  justify  us  in  reversing  the  judgment. 

Judgment  affirmed,  with  costs. 

Fikd  Jan.  14, 1891. 


No.  14,295. 

Wilson  et  al.  v.  Brookshire. 

Statute  of  Limitations. — Action  on  Judgment. — Inapplicability  of  Statute 
Relating  to  Relief  Against  Fraud. — Where  the  trustee  of  a  corporation, 
chosen  to  collect  subscriptions  to  the  stock,to  be  applied  in  discharging 
liens  upon  the  property,  while  engaged  in  executing  the  trust  paid  to 
a  lien-holder  the  amount  of  his  judgment  and  took  an  assignment 
thereof,  an  action  by  the  receiver  of  the  corporation  to  set  aside  the 
execution  sale  thereon  and  to  cancel  the  sheriff's  deed,  is  not  an  action 
for  relief  against  fraud,  within  section  292,  R.  S.  1881,  which  requires 
such  an  action  to  be  commenced  within  six  years. 

Same. — Satisfaction  of  Judgment. — An  action  against  the  assignee  of  a  judg- 
ment to  have  the  judgment  which  has  been  paid  declared  satisfied,  is 
not  barred  by  the  fact  that  more  than  six  years  have  elapsed  from  the 
date  of  the  assignment. 

.Former  Adjudication. — Action  by  Tenant. — Landlord  not  Bound. — A  suit 
by  the  tenant  of  a  corporation  to  enjoin  the  sale  on  execution  of  the 
leased  premises,  is  not  a  bar  to  a  subsequent  action  by  the  corporation, 
where  it  appears  that  the  corporation  did  not  control  the  litigation  in 
the  prior  suit,  or  occupy  such  a  relation  to  the  controversy,  that  it  was 
bound  to  appear  and  assume  control  thereof. 

2&EW  Trial. — As  of  Right. —  When  will  not  be  Granted.— Different  Causes  of 
Action. — Where  a  cause  proceeds  to  judgment  which  embraces  a  sub- 
stantive cause  of  action,  in  which  a  new  trial  as  a  matter  of  right  is 

Vol.  126.— 32 


186 

497 

129 

290 

186 

497 

188 

415 

188 

164 

126 

497 

185 

8* 

185 

829 

186 

697 

\Ww> 

138 

76 

1138 

551 

126 

497 

141 

314 

126  497 

InO  93 

136  497 

163  9, 


498  SUPREME  COURT  OF  INDIANA, 

Wilson  et  a/.  t>.  Brookshire. 

not  allowable,  then,  even  though  it  embraces  other  causes  in  which  a 
new  trial  as  of  right  is  allowable,  a  new  trial  as  of  right  will  not  be 
granted. 

From  the  Montgomery  Circuit  Court. 

T.  E.  Ballard  and  E.  E.  Ballard,  for  appellants. 
A.  D.  Thomas,  J.  F.  Harney  and  W.  W.  Thornton,  for  ap- 
pellee. 

Mitchell,  J. — Elijah  V.  Brookshire,  as  receiver  of  the 
Ladoga  Seminary,  brought  this  suit  against  James  L.  Wilson 
and  William  Hughes  to  procure  the  cancellation  of  a  deed 
for  certain  real  estate  which  the  sheriff  of  Montgomery 
county  conveyed  to  Hughes. 

A  cross-complaint  was  filed  by  the  latter,  and  upon  issues 
made  upon  the  complaint  and  cross-complaint,  there  was  a 
general  judgment  for  the  plaintiff  below. 

The  merits  of  the  controversy  may  be  determined  by  con- 
sidering the  facts  specially  found  by  the  court.  The  material 
facts  thus  found  are  that  the  Ladoga  Seminary,  an  incorpo- 
rated company,  owned  the  real  estate  in  controversy,  and 
had  erected  thereon  buildings,  designed  for  an  institution  of 
learning.  In  1876  the  corporation  found  itself  involved  in 
debt,  its  real  estate  having  become  encumbered  with  liens  to 
the  amount  of  $1,200.  Among  other  liens  there  was  one 
known  as  the  "  Billingsley  judgment,"  rendered  in  1873,  and 
amounting  to  $220.25,  besides  costs.  About  this  time  a 
number  of  citizens  subscribed  various  sums,  amounting  in 
all  to  $1,725,  to  the  capital  stock  of  the  corporation,  their 
purpose  being  to  free  the  property  from  encumbrance  and 
put  the  buildings  in  suitable  repair.  The  subscriptions  were 
all  made  on  the  express  condition  that  no  part  of  the  amount 
subscribed  should  be  expended  in  making  repairs  except 
what  might  remain  after  paying  off  the  encumbrances  on  the 
property.  The  defendant  James  L.  Wilson  was  mutually 
chosen  by  the  officers  of  the  corporation  and  the  subscribers 
to  the  new  stock,  to  collect  the  amount  subscribed,  pay  off 
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the  liens,  and  make  the  contemplated  repairs.  He  accepted 
the  trust,  collected  $1,610  of  the  money  subscribed,  which 
the  court  finds  was  $400  in  excess  of  the  amount  required  to 
discharge  all  the  liens  on  the  property.  With  the  exception 
of  several  small  items,  amounting  to  $238,  it  does  not  appear 
from  the  finding  how  the  amount  collected  was  disbursed, 
there  being  in  the  finding  only  a  general  statement  that  the 
residue  was  applied  to  the  payment  of  judgments  and  in 
making  repairs.  Of  the  $238  Wilson  retained  $9Q  for  his 
services. 

On  the  10th  day  of  February,  1877,  while  Wilson  was  en- 
gaged in  executing  the  trust  he  had  undertaken,  he  paid  Bil- 
lingsley  $225,  and  took  an  assignment  of  the  judgment  there- 
tofore rendered  in  favor  of  the  latter  against  the  Ladoga 
Seminary,  to  himself,  and  for  more  than  six  years  prior  to 
the  commencement  of  this  action  openly  asserted  ownership 
of  the  judgment,  and  declared  his  purpose  to  enforce  it 
against  the  property  of  the  corporation,  of  which  purpose  its 
officers  had  notice. 

It  is  not  found  whether  the  Billingsley  judgment  was  paid 
by  Wilson,  with  his  individual  funds,  or  out  of  the  subscrip- 
tions which  he  was  engaged  in  collecting.  Subsequently,  in 
December,  1884,  Wilson  caused  the  property  to  be  sold  at 
sheriff's  sale  to  satisfy  the  judgment  assigned  to  him  as 
above,  he  becoming  the  purchaser.  He  afterwards  assigned 
the  certificate  of  purchase  to  Hughes,  to  whom  he  was  in- 
debted, the  latter  giving  him  credit  for  the  amount  on  an 
antecedent  debt,  with  knowledge  at  the  time  of  Wilson's  re- 
lation to  the  property  and  to  the  parties  interested,  and  of 
the  condition  upon  which  the  subscriptions  to  the  stock  were 
made.  Hughes  obtained  a  sheriff's  deed  in  December,  1885, 
and  took  possession  of  the  property. 

It  is  found  that  in  the  year  1883,  when  Wilson  was  about 
to  sell  the  property  on  the  Billingsley  judgment,  the  Indi- 
ana Central  Normal  College  being  in  possession  as  tenant 
of  the  Ladoga  Seminary,  instituted  a  suit  in  the  Montgomery 
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Circuit  Court  for  the  purpose  of  enjoining  the  sale  on  the 
alleged  ground  that  Wilson  had  collected,  as  the  agent  or 
trustee  of  the  Ladoga  Seminary  and  the  subscribers  to  its 
stock  more  than  a  sufficient  amount  of  money  to  pay  off  the 
Billingsley  claim  and  all  other  liens  on  the  property,  and 
that  according  to  the  condition  upon  which  the  subscrip- 
tions were  made,  and  owing  to  the  relations  of  Wilson  to 
the  property,  the  judgment  was,  as  to  him,  actually  paid.  It 
is  found  that  such  proceedings  were  had  in  that  case  that 
a  judgment  was  rendered  in  favor  of  Wilson  and  against  the 
Indiana  Central  Normal  College.  The  Ladoga  Seminary 
was  not  a  party  to  that  action,  aud  did  not  participate  in  the 
trial ;  but  it  had  knowledge  that  the  suit  had  been  instituted, 
and  the  president  of  the  board  of  trustees,  without  any  au- 
thority from  the  board,  employed  an  attorney,  who  appeared 
for  the  purpose  of  looking  after  the  interests  of  the  semi- 
nary. 

The  plaintiff  below  was  duly  appointed  receiver,  at  the 
suit  of  divers  persons  interested  in  the  property  of  the  cor- 
poration. Upon  the  facts,  as  above  summarized,  the  court 
stated  conclusions  of  law  adverse  to  the  appellants  Wilson 
and  Hughes.  The  facts  found  were  all  within  the  issues  in 
the  case,  and  whether  the  judgment  shall  be  reversed  or  af- 
firmed depends  upon  the  propriety  of  the  conclusions  of  law 
stated. 

The  conclusions  stated  by  the  court  are  assailed  upon  va- 
rious grounds:  1.  It  is  said  the  facts  found  show  that 
the  cause  of  action  accrued  more  than  six  years  before  the 
suit  was  commenced,  and  assuming  that  the  present  is  an  ac- 
tion  for  relief  against  a  fraud  it  is,  hence,  contended  that  the 
suit  is  barred  by  the  statute,  in  which  it  is  provided  that  ac- 
tions for  relief  against  frauds  shall  be  commenced  within  six 
years,  and  not  afterwards.  Section  292,  R.  S.  1881.  The 
conclusion  is  necessarily  erroneous,  because  the  premise  from 
which  it  is  drawn  is  incorrect.  The  action  is  not  for  relief 
against  fraud,  within  the  meaning  of  subdivision  four  of  the 
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section  above.     The  action  was  not  brought  to  rescind  a  con- 
tract induced  by  fraudulent  misrepresentation  or  conceal- 

*.  ment,  nor  to  set  aside  a  conveyance  on  the  ground  that  it 
was  procured,  or  made,  as  the  result  of  an  actual  agreed 
scheme  to  defraud  ;  nor  does  the  plaintiff's  right  to  main- 
tain his  action  depend  upon  his  ability  to  prove  that  any 
actual  fraud  was  either  committed  or  contemplated.  The 
action  was  brought  to  procure  the  cancellation  of  a  sheriff's 
deed,  and  to  have  an  encumbrance  removed  from  certain 
real  estate  owned  by  the  Ladoga  Seminary,  of  which  it  is  al- 
leged one  of  the  appellants  is  in  possession.  It  proceeds  upon 
the  assumption  that  the  Billingsley  judgment  was  actually 
paid  and  satisfied  at  the  time  the  sheriff's  sale  was  made  to 
Wilson,  owing  to  the  fiduciary  relation  which  the  latter  oc- 
cupied toward  the  property,  and  those  interested  in  it  at  the 
time  he  paid  the  money  and  took  an  assignment  of  the  judg- 
ment. 

By  accepting  the  trust  and  entering  upon  its  performance, 
Wilson  assumed  such  a  relation  to  the  property  in  contro- 
versy that  he  became  disqualified  from  acquiring  any  right 
in  it  hostile  to  those  in  whose  behalf  he  was  acting,  without 
their  consent.  And  this  was  so  whether  he  contemplated 
any  fraud  upon  them  or  not.  Having  undertaken  to  per- 
form a  trust  which  required  him  to  collect  the  money  sub- 
scribed for  stock,  and.  out  of  the  first  moneys  collected,  to 
pay  off  the  encumbrances  on  the  property,  and  having  col- 
lected more  than  enough  to  pay  off  all  the  encumbrances,  he 
could  not,  while  standing  in  the  relation  of  a  trustee,  ac- 

,  quire  title  to  the  trust  property.  The  purchase  by  him  was 
voidable  absolutely  at  the  election  of  those  interested,  and 
in  order  to  avoid  it,  nothing  more  was  necessary  than  to 
show  the  relation  which  the  purchaser  occupied  to  the  prop- 
erty and  to  the  stockholders  of  the  corporation. 

The  statute  which  provides  that  actions  for  relief  against 
frauds  shall  be  brought  within  six  years,  applies  to  actions, 
the  immediate  and  primary  object  of  which  is  to  obtain  re- 
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lief  from  fraud,  and  not  to  actions  which  fall  within  some 
other  class,  even  though  questions  of  fraud  may  arise  inci- 
dentally. Eve  v.  Louis,  91  Ind.  457 ;  Caress  v.  Foster,  62 
Ind.  145 ;  Vanduyn  v.  Hepner,  45  Ind.  589.  As  was,  in 
effect,  said  in  Potter  v.  Smith,  36  Ind.  231,  a  case  closely 
analogous  in  principle,  the  statute  which  requires  actions  for 
relief  against  frauds  to  be  brought  within  six  years,  em- 
braces actual  frauds,  and  possibly  some  cases  of  constructive 
frauds,  but  does  not  embrace  a  case  like  the  present,  where 
the  cestui  que  trust,  or  person  standing  in  his  place,  has  the 
right  to  have  the  sale  set  aside,  not  because  the  purchaser  or 
trustee  has  been  guilty  of  fraud,  but  because  he  should  be 
removed  from  all  temptation  to  commit  a  fraud. 

The  rule  that  a  purchase  by  a  trustee  shall  enure  to  the 
benefit  of  the  cestui  que  trust,  if  the  latter  so  elects,  is  not 
intended  to  be  remedial  of  actual  injury,  but  to  prevent  the 
possibility  of  wrong,  and  it  is  wholly  immaterial  that  the 
conduct  of  the  former  may  have  been  innocent,  and  free 
from  any  imputation  of  fraud  or  wrong.  He  can  in  no  case 
acquire  a  title  hostile  to  that  of  the  latter,  while  acting  within 
the  scope  of  his  trust. 

The  present  action  was  brought  to  set  aside  a  sheriff's  sale, 
and  to  annul  the  deed  made  by  the  sheriff  in  pursuance  of 
the  sale,  not  because  of  any  actual  or  constructive  fraud,  but 
because,  owing  to  the  relation  which  the  purchaser  sustained 
to  the  transaction,  the  judgment  was  actually  paid  and  satis- 
fied before  the  sale  was  made.  It  was  therefore  not  an  ac- 
tion, the  primary  purpose  of  which  was  to  obtain  relief  from 
an  actual  or  constructive  fraud. 

We  agree  that  trusts  which  arise  by  implication  or  con- 
struction of  law  are  within  the  operation  of  the  statute  of 
limitations.  Newsom  v.  Board,  etc.,  103  Ind.  526 ;  Wood 
Limitation  of  Actions,  p.  413. 

Our  conclusion  is  in  no  wise  affected  by  this  concession, 
for  the  reason  that  the  statute  which  prescribes  the  period 
within  which  actions  for  relief  against  frauds  shall  be  com- 
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menced  does  not  embrace  cases  like  the  one  under  consider- 
ation. 

2.  It  is  next  insisted  on  the  appellants'  behalf,  that  the 
conclusions  of  Jayr  can  not  be  maintained,  because  the  title 
and  ownership  of  the  Biilingsley  judgment  had  been  litigated 
and  adjudicated  in  Wilson's  favor  in  the  prior  injunction 
suit,  instituted  by  the  Indiana  Central  Normal  College,  while 
it  was  in  possession  of  the  property  in  controversy  as  the 
tenant  of  the  Ladoga  Seminary. 

The  general  rule  is  undoubtedly  that  the  prior  judgment 
of  a  court  of  concurrent  jurisdiction  is  conclusive  only  be- 
tween those  who  were  parties,  or  their  privies.  It  is  equally 
true,  however,  that  courts  look  beyond  the  nominal  parties, 
and  treat  all  those  whose  interests  are  involved  in  the  litiga- 
tion, and  who  conduct  and  control  the  action  or  defence,  as 
real  parties,  and  hold  them  concluded  by  any  judgment  which 
may  have  been  rendered.  Palmer  v.  Hayes,  112  Ind.  289, 
and  cases  cited;  Burns  v.  Gavin,  118  Ind.  320;  Peterson  v. 
Lotkrop,  34  Pa.  St.  223. 

Another  exception  to  the  general  rule  occurs,  when  it  is 
shown  that  a  third  person  has  such  a  relation  to  a  title,  or 
subject-matter  previously  adjudicated,  that  it  was  his  duty 
although  not  a  party  on  the  record,  to  have  defended  the  ac- 
tion, upon  the  requisite  notice  thereof  being  given,  and  that 
he  had  due  notice  and  proper  opportunity  to  make  defence. 
Bobbins  v.  Chicago  City,  4  Wall.  657  ;  Calderwood  v.  Brooks, 
28  Cal.  151 ;  Drennan  v.  Bunn,  124  111.  175. 

"  Where  one  is  bound  to  protect  another  from  a  liability, 
he  is  bound  by  the  result  of  a  litigation  to  which  such  other  is 
a  party,  provided  he  had  n6tice  of  the  litigation,  and  oppor- 
tunity to  control  and  manage  it.  This  is  the  doctrine  de- 
duced from  the  whole  current  of  authorities  on  this  subject. 
The  qualification,  however,  is,  that  where  it  is  sought  to  make 
the  judgment  an  estoppel,  the  litigation  must  have  been  car- 
ried on  without  fraud  or  collusion,  and  conducted  in  a  rea- 
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sonable  manner."  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  289* 
(21  Am.  Rep.  417). 

Before  a  third  person  not  a  party,  or  privy  to  an  action, 
can  be  concluded  by  the  judgment,  it  mugt  appear  that  his 
title  or  interest  was  involved  in  the  issue  tried,  and  he  must 
have  actually  conducted  or  controlled  the  action  or  defence, 
or  he  must  have  occupied  such  a  relation  to  the  controversy 
that  it  became  his  duty  and  that  he  had  the  right,  upon 
receiving  notice,  to  assume  control  of  the  litigation.  One- 
must  either  control  the  proceedings,  or  he  must  have  had 
the  right  to  do  so,  before  he  can  be  held  concluded  by  the 
judgment.  A  third  person  who  neither  appears,  nor  has 
the  right  to  appear  and  produce  evidence  or  cross-examine 
witnesses,  or  take  an  appeal,  in  case  an  appeal  lies,  regard- 
less of  the  wishes  of  the  party  on  the  record,  can  not  be  re- 
garded as  a  party  and  bound  by  the  judgment. 

The  facts  found  very  clearly  show  that  the  Ladoga  Semi- 
nary did  not  take  charge  of  and  conduct  the  previous 
injunction  suit,  nor  did  it  occupy  such  a  relation  to  the  con- 
troversy that  it  was  bound  to  appear  and  assume  control  of 
litigation  instituted  by  the  Indiana  Ceutral  Normal  Col- 
lege. A  landlord  is  not  bound  to  appear  and  prosecute 
suits  instituted  by  his  tenant,  even  though  he  may  have  no- 
tice of  the  action  and  that  his  title  is  brought  in  question. 
The  party  who  contests,  or  is  invited  to  contest,  the  title  with 
the  tenant,  in  an  action  instituted  by  the  latter,  may,  in  a 
proper  case,  require  the  landlord  to  be  made  a  party,  so  that 
the  latter  may  be  concluded  by  the  judgment,  but  unless  the 
landlord  is  admitted  as  a  party,  upon  notice,  or  actually  as- 
sumes control  of  the  litigation,  he  will  not  be  bound. 

There  is  authority  which  goes  much  farther,  and  holds  that 
where  a  tenant  was  assisted  by  his  landlord  on  a  trial  of 
trespass  to  try  the  title,  yet  the  latter  will  not  be  bound  un- 
less a  party  to  the  record,  on  the  ground  that  unless  he  is  a 
party  it  can  not  appear  from  the  recovery  against  the  tenant 
that  the  landlord  had  the  full  opportunity  for  defence  he 
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would  have  had  if  he  had  been  made  a  formal  party  to  the 
record. 

In  Samuel  v.  Dinkins,  12  Rich.  (Law)  172,  the  court  said  : 
"A  tenant  as  a  privy  in  estate,  will  be  concluded  by  the  acts 
of  his  landlord  prior  to  the  lease,  and  by  a  recovery  had 
against  his  landlord  on  grounds  equivalent  to  such  acts;  but 
the  landlord  claims  not  under  the  tenant,  and  should  not  suf- 
fer for  his  default  or  weakness.  When,  as  in  this  case,  the 
tenant  was  assisted  on  the  trial,  by  the  landlord,  still  if  the 
landlord  was  no  party  on  the  record,  it  can  not  appear  from 
the  recovery  against  the  tenant,  that  the  landlord  had  the 
full  opportunity  for  defence  which  as  a  party  he*  would 
have  enjoyed.  If  it  could,  by  extrinsic  evidence,  be  shown 
that  the  landlord's  efforts  were  in  no  way  impeded,  and 
that  all  the  rights  of  offering  testimony,  cross-examining,  and 
fairly  presenting  his  title,  were  exercised  by  him,  still  he 
would  not  be  concluded."  Chirac  v.  Reinecker,  2  Pet.  613; 
Chirac  v.  Reinecker,  11  Wheat.  280 ;  Wells  Res  Adjudicata, 
p.  67. 

Without  intending  to  go  to  the  length  indicated  in  the  ex- 
tract above,  we  unhesitatingly  declare  that  a  landlord  will 
not  be  bound  by  the  result  of  a  suit  to  which  he  was  not  a 
party  on  the  record,  instituted  by  his  tenant,  unless  it  very 
clearly  appears  that  the  action  was  instigated  by  him,  and 
that  he  conducted  and  controlled  the  litigation  after  it  was 
begun. 

3.  It  is  next  contended  that  inasmuch  as  the  Billingsley 
judgment  was  assigned  of  record,  and  stood  in  the  name  of 
Wilson  for  more  than  six  years,  the  title  to  the  judgment 
thereby  became  absolute  and  unquestionable  in  him  by  force 
of  the  statute  which  provides  that  actions  for  the  recov- 
ery of  the  possession  of  personal  property  shall  be  brought 
within  six  years.  The  force  of  this  position  is  not  apparent 
to  us. 

We  concede  that  where  one  has  had  the  peaceable,  undis- 
turbed and  open  possession  of  real  or  personal  property,  with 
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an  assertion  of  his  ownership,  for  the  period,  which  under 
the  law  would  bar  an  action  for  its  recovery  by  the  real 
owner,  the  former  has  acquired  a  good  title — a  title  superior 
to  that  of  the  latter,  whose  neglect  to  avail  himself  of  his 
legal  rights  has  lost  him  his  title.  Roots  v.  Beck,  109  Ind. 
472 ;  Campbell  v.  Holt,  115  U.  S.  620. 

That  principle,  however,  is  not  available  in  the  present 
case,  for  the  reason,  as  we  have  already  seen,  that  the  Bil- 
lingsley  judgment  was  paid  off  and  extinguished  when  Wil- 
son paid  the  money  and  took  an  assignment  of  the  judgment 
to  himself. 

When  a  judgment  has  once  been  paid  the  six  years'  statute 
of  limitations  can  not  bar  the  right  of  the  judgment  defend- 
ant to  have  satisfaction  entered.  Palmer  v.  Hayes,  112  Ind. 
289. 

When  a  debt  has  actually  been  paid,  the  statute  of  limita- 
tions can  not  be  appealed  to  as  a  means  of  reviving  the  debt, 
nor  can  it  be  employed  in  a  court  of  equity  to  prevent  the 
entrv  of  satisfaction. 

We  agree  that  a  judgment  is  personal  property,  and  that 
in  a  controversy  between  persons  asserting  conflicting  titles 
to  a  judgment,  one  who  held  the  legal  title  under  a  claim 
of  right  and  ownership  for  a  period  of  six  years,  might 
plausibly  assume  the  position  contended  for  here.  There  is 
no  controversy  as  to  the  title  or  ownership  of  the  judgment 
in  the  present  case.  The  question  simply  is,  may  one  who 
has  paid  a  judgment  maintain  a  suit  for  its  cancellation  or  to 
have  satisfaction  entered  after  more  than  six  years  have 
elapsed  from  the  time  the  judgment  was  paid? 

4.  A  new  trial  as  a  matter  of  right  was  properly  refused. 
The  rule  is  that  where  a  cause  proceeds  to  judgment,  which 
embraces  a  substantive  cause  of  action,  in  which  a  new  trial 
as  a  matter  of  right  is  not  allowable,  then  even  though  it 
embraces  other  causes  in  which  a  new  trial  as  of  right  is  al- 
lowable, the  policy  of  the  law  is  to  regard  that  cause  of  ac- 
tion as  controlling,  in  which  a  second  trial  as  of  right  is  not 
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permitted.  Bradford  v.  School  Town,  etc.,  107  Ind.  280 ;  .Buf- 
fer University  v.  Conard,  94  Ind.  353. 

Notwithstanding  the  cross-complaint  in  which  one  of  the 
appellants  asked  to  have  his  title  quieted,  there  were  other 
substantive  causes  of  action  embraced  in  the  judgment,  upon 
which  a  new  trial  as  of  right  was  not  allowable. 

There  was  evidence  which  tended  to  sustain  the  finding 
of  the  court. 

Some  other  questions  of  minor  importance  are  presented 
and  discussed.  What  has  preceded  covers  the  merit3  of  the 
controversy.  We  have  examined  the  other  questions,  and 
without  prolonging  the  opinion,  it  is  sufficient  to  say  the 
court  committed  no  error  of  which  the  appellants  can  com- 
plain. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  16,1890;  petition  for  a  rehearing  overruled  Jan.  13, 1891. 
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Kingman  et  al.  v.  Paulson. 

JuDGMEHT.— 2fy  Confession. — Rendered  in  Another  State.— Validity  of. — Col' 
lateral  Attack.— A  judgment  of  a  court  of  a  sister  State  having  general 
jurisdiction,  the  record  being  regular,  and  showing  an  appearance 
on  behalf  of  the  defendants  and  a  confession  of  judgment  against  them, 
and  that  such  appearance  was  authorized  by  a  power  of  attorney  duly 
executed  by  such  defendants  authorizing  such  appearance  and  confes- 
sion of  judgment,  can  not  be  attacked  collaterally.  The  same  faith  and 
credit  must  be  given  to  the  judgment  as  if  rendered  within  this  State. 

Same. —  When  Not  Void. — Collateral  Attack. — A  judgment  is  not  void  unless 
the  thing  lacking,  or  making  it  so,  is  apparent  in  the  record.  If  it  do 
not  appear  the  judgment  is  not  void,  though  it  may  be  voidable.  Unless 
a  judgment  is  void  it  can  not  be  attacked  collaterally. 

Sake. — Married  Woman. — Plea  of  Suretyship. — Former  Adjudication. — At- 
tachment Proceedings. — Where  a  judgment  was  rendered  by  confession 
against  A.  and  his  wife,  in  the  State  of  Illinois,  in  a  court  of  general  ju- 
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risdiction,  and  an  action  was  afterward  brought  on  the  judgment  in  In- 
diana, and  attachment  proceedings  instituted  and  the  property  of  the- 
wife  attached,  the  latter  could  not  show  as  a  defence  to  the  judgment 
and  attachment  proceedings  that  the  debt  represented  by  the  judgment 
was  the  debt  of  her  husband,  and  that  she  was  only  surety  upon  the 
note  sued  on,  and  merged  in  the  judgment  rendered  in  Illinois,  and  that 
the  property  attached  is  her  individual  property,  and  not  liable  for  the 
debt.  The  judgment  in  Illinois  fixed  her  status  and  relation  to  the 
debt,  and  liability  for  its  payment.  Having  failed  to  set  up  her  sure- 
tyship when  sued  in  Illinois,  she  could  not  do  so  thereafter. 

From  the  Howard  Circuit  Court. 

•7".  0.  Blacklidge,  W.  E.  Blacklidge  and  B.  C.  Moon,  for 
appellants. 

/.  F.  Elliott  and  L.  J".  Kirkpatrichyiov  appellee. 

Olds,  C.  J. — This  action  was  brought  by  the  appellee, 
William  A.  Paulson,  against  the  appellants,  Martha  A.  King* 
man  and  Arthur  L.  Kingman,  in  the  Howard  Circuit  Court, 
upon  a  judgment  rendered  in  the  superior  court  of  Cook 
county,  Illinois,  in  favor  of  said  appellee  against  said  ap- 
pellants. Attachment  proceedings  were  also  instituted  in 
this  case  and  the  property  of  the  appellant  Martha  A.  King- 
man was  attached. 

Two  questions  are  presented  by  the  record  and  discussed 
by  counsel.  It  is  first  contended  by  counsel  for  appellants 
that  the  judgment  of  the  superior  court  of  Cook  county  is 
not  conclusive,  and  that  it  may  be  attacked  collaterally  in 
this  case.  The  record  of  the  judgment  in  the  superior  court 
shows  it  to  be  a  judgment  by  confession  upon  a  promissory 
note,  the  note  executed  by  the  appellants  being  payable 
to  J.  Robson  Weddell,  and  afterwards  endorsed  by  him  to 
the  appellee.  The  appellants  executed  a  power  of  attorney 
appointing  and  authorizing  the  appellee,  William  A.  Paul- 
son, or  any  attorney  of  any  court  of  record,  to  be  their  true 
and  lawful  attorney,  irrevocable,  for  them  and  in  their 
names,  place  and  stead,  to  appear  before  any  court  of  record,, 
either  in  term  time  or  in  vacation,  in  any  of  the  States  or 
territories  of  the  United  States,  at  any  time  after  the  expira- 
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tion  of  said  note,  to  waive  the  issuing  and  service  of  pro- 
cess, and  confess  judgment  |  etc.  The  note  is  payable  at  the 
office  of  Weddell  in  Chicago. 

The  record  shows  an  appearance  by  Clifford,  Anthony  and 
Paulson  on  behalf  of  the  appellee  herein,  the  plaintiff  in  said 
cause,  and  the  filing  of  the  complaint,  and  by  William  P. 
Winners,  the  attorney  for  the  defendants  in  said  cause,  the 
appellants  herein,  the  filing  of  the  warrant  of  attorney  as 
his  authority  to  appear,  and  that  proof  of  its  execution  was 
duly  made,  and  the  judgment  is  regular  in  form. 

The  question  presented  is  as  to  whether  or  not  a  judgment 
of  a  court  of  a  sister  State  having  general  jurisdiction,  the 
record  being  regular  and  showing  an  appearance  on  behalf 
of  the  defendant,  or  defendants,  and  a  confession  of  judg- 
ment against  them,  and  that  such  appearance  was  authorized 
by  a  power  of  attorney  duly  executed  by  such  defendants 
authorizing  such  appearance  and  confession  of  judgment,  can 
be  attacked  collaterally ;  that  it  can  not  be  attacked  is  too 
well  settled  to  be  open  to  discussion.  Section  1,  article  4, 
of  the  Constitution  of  the  United  States  provides  that  "  Full 
faith  and  credit  shall  be  given  in  each  State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State." 
Freeman,  in  his  work  on  Judgments,  3d  ed.,  section  560, 
says :  u  The  language  of  the  Supreme  Court,  Mills  v.  Dur- 
yee,  which,  substantially,  was  but  a  quotation  from  the  act  of 
1790,  that  a  judgment  must,  in  every  State,  be  given  the 
same  faith  and  credit  to  which  it  is  entitled  where  it  was 
rendered,  was  so  comprehensive  and  distinct,  as  to  seem  to 
negative  the  existence  of  any  exception  to  the  broad  rule 
here  laid  down,  and  to  impart  to  such  a  judgment  in  all  cases, 
and  in  all  localities,  the  full  effect  of  a  domestic  judgment." 
Giving  to  the  judgment  the  same  faith  and  credit  as  given  to 
a  judgment  rendered  by  a  court  of  general  jurisdiction  within 
this  State,  it  can  not  be  collaterally  attacked  ;  and  this  same 
rule  applies  to  judgments  by  confession.  Freeman  Judg- 
ments, section  557.     As  applicable  to  this  case,  there  hav- 
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ing  been  an  appearance,  it  is  well  settled  law  that  a  judg- 
ment is  not  void  unless  the  thing  lacking,  or  making  it  so, 
is  apparent  in  the  record.  If  it  do  not  so  appear  the  judg- 
ment is  not  void,  though  it  may  be  voidable.  Smith  v.  Hess, 
91  Ind.  424,  and  unless  a  judgment  be  void  it  can  not  be  at- 
tacked collaterally.  Lantzv.  Maffett,  102  Ind.  23;  Bailey  v. 
Martin,  119  Ind.  103. 

In  Caley  v.  Morgan,  114  Ind.  350,  it  is  held  that  when  a 
party  submits  himself  to  the  jurisdiction  of  a  competent 
court  and  confesses  judgment,  and  the  court  enters  judgment 
for  the  amount  admitted  to  be  due,  it  will  be  presumed  that 
all  the  preliminary  steps  necessary  to  confer  jurisdiction 
were  taken.  In  the  case  at  bar  it  affirmatively  appears  by 
the  record  of  the  judgment,  in  the  superior  court  of  Cook 
county,  that  all  things  existed  to  give  the  court  jurisdiction, 
and  to  permit  it  to  be  attacked  in  this  case  would  be  to  im- 
peach and  contradict  the  record  collaterally,  and  this  can 
not  be  done.  If  for  any  reason  the  superior  court  did  not 
have  jurisdiction,  or  the  judgment  was  obtained  by  fraud, 
as  contended  by  counsel  for  appellant,  such  facte  might  be 
grounds  for  setting  aside  and  avoiding  the  judgment  in  a 
direct  attack,  but  until  it  is  so  attacked  and  set  aside  it  is 
binding  upon  the  parties,  and  its  validity  can  not  be  ques- 
tioned in  a  suit  upon  the  judgment. 

The  further  contention  by  counsel  for  appellant  is,  that  as 
a  defence  to  the  judgment  and  attachment  proceedings  it 
may  be  shown  by  the  appellant  Martha  A.  Kingman  that 
she  and  her  co-appellant,  Arthur  L.  Kingman,  are  husband 
and  wife,  and  that  the  debt  represented  by  the  judgment  is 
the  debt  of  her  husband,  and  that  she  was  only  surety  upon 
the  note  sued  upon  and  merged  in  the  judgment  rendered  in 
the  superior  court  of  Cook  county,  Illinois,  and  that  the 
property  attached  is  her  individual  property,  and  not  liable 
for  the  debt.  We  can  not  agree  with  this  contention  of 
counsel.  The  judgment  in  the  superior  court  fixed  her 
status  and  relation  to  the  debt  and  liability  for  its  payment. 
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That  is  an  individual  judgment  against  her  and  her  husband, 
both  as  principals,  and  for  which  her  property  is  liable,  and 
by  that  judgment  she  is  bound. 

The  time  for  her  to  have  established  her  suretyship  was 
when  she  was  sued  upon  the  note.  In  the  case  of  Lieb  v. 
I/ichtenstein,  121  Ind.  483,  Mrs.  Lieb  was  sued  in  the  supe- 
rior court  of  Cook  county,  Illinois,  and  a  judgment  ren- 
dered against  her  upon  a  note  which  was  signed  by  her  and 
her  husband,  and  secured  by  mortgage  on  real  estate  situate 
in  Elkhart  county,  Indiana,  and  in  the  suit  to  foreclose  the 
mortgage  it  was  sought  by  Mrs.  Lieb  to  show  that  the  debt 
for  which  judgment  was  rendered  was  the  debt  of  her  hus- 
band, and  she  was  only  surety,  and  the  property  mortgaged 
for  its  payment  was  her  individual  property,  and,  therefore, 
was  not  liable,  and  it  was  held  that  she  could  not  make  such 
defence ;  that  having  failed  to  set  up  her  suretyship  when 
sued  in  the  superior  court  she  was  bound  by  the  judgment 
which  fixed  her  liability  for  the  debt. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  15,  1891. 


No.  15,302. 

BOBEBTS  ET  AL.  V.  VORNHOLT. 

Ejectment.— Quieting  Title. — Abstract  of  Title  Furnished  by  Plaintiff.— Suffi- 
ciency of. — Motion  to  Make  More  Specific. — BUI  of  Particulars. — Actions  for 
Tort. — In  an  action  to  recover  the  possession  of  the  land  described  in 
the  complaint  and  to  quiet  title  thereto,  where  the  plaintiff  had  filed  an 
abstract  of  title  showing  upon  what  deeds  of  conveyance  she  relied  to 
prove  such  title,  she  was  not  required  to  furnish  any  more  definite  in- 
formation, and  a  motion  requiring  her  to  furnish  a  more  specific  abstract 
of  title  and  a  bill  of  particulars  was  properly  overruled.  As  a  general 
rale  a  bill  of  particulars  will  not  be  ordered  in  actions  for  tort. 

From  the  Decatur  Circuit  Court. 
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/.  K.  Ewingy  C.  Ewing  and  W.  P.  Adkinson,  for  appel- 
lants. 

/.  D.  Miller,  F.  E.  Gavin  and  W.  A.  Moore,  for  appellee. 

Coffey,  J. — This  was  an  action  in  the  circuit  court  by 
the  appellee  against  the  appellants  to  recover  the  possession 
of  the  land  described  in  the  complaint,  and  to  quiet  title 
thereto.  The  cause  was  tried  by  a  jury,  who  returned  a  spe- 
cial verdict  in  the  cause  in  favor  of  the  appellee.  No  motion 
for  a  new  trial  was  filed,  nor  is  the  evidence  in  the  record. 
The  only  question  sought  to  be  presented  for  our  considera- 
tion relates  to  the  ruling  of  the  circuit  court  upon  a  motion 
made  on  behalf  of  the  appellants  to  require  the  appellee  to 
furnish  a  more  specific  abstract  of  title  and  a  bill  of  particu- 
lars. 

It  appears  by  the  record  that  prior  to  filing  the  motion 
now  under  consideration  the  appellee  had,  on  the  motion  of 
the  appellants,  filed  an  abstract  of  title. 

Section  363,  R.  S.  1881,  provides  that  "The  court,  on  mo- 
tion, may  order  a  further  bill  of  particulars,  when  the  one 
filed  is  defective ;  and  may,  in  all  proper  cases,  upon  motion, 
order  a  bill  of  particulars  of  the  claim  of  either  party,  and 
abstracts  of  title  to  be  furnished." 

An  abstract  of  title  is  a  condensed  history  of  the  title  to 
land,  consisting  of  a  synopsis,  or  summary,  of  the  material, 
or  operative  portion  of  all  the  conveyances  of  whatever  kind 
or  nature  which  in  any  manner  affect  the  land.  Warvelle 
Abstracts  of  Title,  section  2. 

The  abstract  of  title  appearing  in  the  record  is,  we  think, 
sufficient  to  fill  this  definition. 

The  bill  of  exceptions,  as  it  comes  to  us,  does  not  contain 
the  motion  for  an  abstract  and  bill  of  particulars,  but  treat- 
ing the  affidavit  as  elsewhere  copied  into  the  record,  as  the 
one  which  should  be  found  in  the  bill  of  exceptions,  we  do 
not  think  the  court  erred  in  overruling  the  motion. 

As  we  have  seen,  the  appellee  had  filed  an  abstract  of  title 
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^which  was  sufficient  as  an  abstract.  This  left  nothing  to  be 
determined  by  the  court  except  the  propriety  of  compelling 
her  to  file  a  bill  of  particulars. 

It  has  been  determined  by  this  court  that,  as  a  general  rule, 
a  bill  of  particulars  will  not  be  ordered  in  actions  for  tort. 
Lemmon  v.  Moore,  94  Ind.  40,  and  authorities  there  cited ; 
Orane  v.  Crane,  82  Ind.  459. 

In  this  case  both  paragraphs  in  the  complaint,  the  one  in 
ejectment  and  the  one  to  quiet  title,  count  upon  a  legal  title 
to  the  land  in  controversy  in  the  appellee.  In  such  case  the 
appellants  were  entitled  to  know  upon  what  deeds  of  con- 
veyance she  relied  to  prove  such  title.  That  information 
having  been  furnished,  in  our  opinion  she  was  not  required 
to  furnish  any  more  definite  information ;  indeed,  the  ab- 
stract goes  farther  than  necessary,  for  it  contains  a  deed  of 
conveyance  from  the  father  of  the  appellee  to  the  appellant, 
Sarah  R.  Roberts,  with  a  statement  that  such  deed  had  been 
disaffirmed  by  the  appellee  after  her  father's  death.  The  ab- 
stract might  have  stopped  with  the  conveyance  to  appellee's 
father,  with  the  statement  that  she  was  his  legal  heir. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  15, 1891. 


No.  14,481. 

The  Chicago,  St.  Louis  and  Pittsburgh  Railroad 
Company  t?.  The  Cincinnati,  Wabash  and  Mich- 
igan Railway  Company. 

Railroad. — Right  of  Way. — Senior  and  Junior  Railroad  Companies.— Injunc- 
tion.— Where  a  railroad  company  entered  into  a  written  agreement  with 
another  company  whereby  the  latter  acquired  the  right,  upon  certain 
considerations  named,  to  construct  its  railroad  across  and  over  the 
iground  and  across  the  main  and  side-tracks  of  the  senior  company  at 
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Marion,  Indiana,  and  after  making  such  agreement,  the  senior  com- 
pany permitted  the  junior  company  to  locate  its  right  of  way  and  con- 
struct  its  track  over  a  strip  of  ground  owned  by  the  senior  company 
but  which  had  not  been  acquired  for,  or  devoted  to,  a  public  use  by 
said  company,  the  latter  could  not  thereafter,  even  though  the  compen- 
sation for  the  ground  in  dispute  was  not  included  in  the  agreement, 
enjoin  the  junior  company  from  constructing  a  side-track  on  said  strip 
of  ground  within  the  limits  of  its  right  of  way,  it  not  appearing  that 
the  side-track  would  in  any  way  directly  or  indirectly  affect  the  opera- 
tion of  trains  over  the  senior  company's  road,  or  that  it  would  neces- 
sarily obstruct  any  approach  to  the  depot,  or  other  grounds  of  the  sen- 
ior company,  and  used  in  the  transaction  of  its  business.  For  a  discus- 
sion of  the  rights  of  senior  and  junior  railroad  companies,  as  to  right  of 
way,  use  of  tracks,  sidings,  switches,  etc.,  see  opinion. 

From  the  Grant  Circuit  Court. 

N*  0.  Ross,  G.  E.  Ross,  W.  Carroll  and  H.  Brovmlee, 
for  appellant. 

C.  E.  Cowgill,  O.  Cowgill,  H.  B.  Shively  and  H.  C.  PeUit9 
for  appellee. 

Per  Curiam. — This  opinion,  in  which  we  all  concur, 
was  prepared  for  the  court  by  the  late  Judge  Mitchell, 
and  expresses  the  views  and  judgment  of  the  court. 

The  appellant  railway  company  is  the  owner  of  a  small 
triangular  shaped  tract  of  ground,  which  lies  south  of 
its  right  of  way  in  the  city  of  Marion,  in  Grant  county. 
The  purpose  for  which  the  ground  was  purchased  or  ac- 
quired does  not  appear.  The  tract  in  question  was  cut 
off  from  a  larger  tract  by  the  location  of  a  pubjic  highway, 
or  the  dedication  of  a  public  way  over  the  tract,  after  which 
the  larger  tract  was  fenced  and  called  the  "  Park."  The 
small  piece  severed  from  the  other,  as  above,  was  left  un- 
fenced,  and,  so  far  as  appears,  was  never  devoted  to  any  use 
by  the  company.  In  1875  the  Cincinnati,  Wabash  and 
Michigan  Railway  Company,  or  its  predecessor,  through 
whom  it  claims,  located  its  right  of  way,  running  in  a  north- 
erly and  southerly  direction,  through  the  city  of  Marion,  and 
over  the  strip  of  ground  above  described.   The  right  of  way 
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through  the  city,  and  as  located  over  the  ground  in  question, 
was  fifty  feet  wide.  Before  constructing  its  road  the  two  cor- 
porations entered  into  a  written  agreement,  whereby  the 
junior  company  acquired  the  right,  upon  certain  consider- 
ations named,  to  construct  its  railroad  across  and  over  the 
ground,  and  across  the  main  and  side-tracks  of  the  appellant 
company  at  Marion,  Indiana.  In  pursuance  of  this  agree- 
ment the  junior  company  constructed  its  road,  consisting  of 
a  single  track,  over  the  ground  in  dispute,  and  also  over  the 
right  of  way  and  tracks  of  the  appellant  company,  which 
extended  in  aa  easterly  and  westerly  direction.  After  con- 
structing its  road  there  remained  a  strip  of  twenty-five  feet, 
lying  on  the  east  side  of  the  center  of  the  track,  within  the 
area  of  the  right  of  way  of  the  junior  company,  which  re- 
mained substantially  unoccupied  until  during  the  year  1888, 
when  the  junior  company,  beginning  107  feet  south  of  the 
track  of  the  appellant  company,  commenced  to  lay  a  side- 
track within  the  limits  of  its  location,  over  the  piece  of 
ground  in  dispute.  Thereupon  the  appellant  company  in- 
stituted this  proceeding  to  enjoin  the  laying  of  the  side-track, 
on  the  ground  that  its  construction  would  result  injuriously 
to  its  interests,  by  obstructing  the  highway  laid  with  its  con- 
sent over  its  grounds,  and  that  in  various  other  ways  it  would 
be  detrimental  to  its  convenience. 

It  should  be  made  distinct  in  the  outset,  that  there  is  noth- 
ing in  the  record  to  show  that  the  ground  in  dispute  was 
either  acquired  or  used  by  the  appellant  company  as  any  part 
of  its  depot  grounds,  or  right  of  way,  or  that  it  was  in  any  way 
presently  or  prospectively  connected  with  any  public  use. 
Nor  does  it  appear  from  any  facts  pleaded  or  found  that  the 
side-track,  the  building  of  which  is  sought  to  be  restrained, 
in  any  way,  directly  or  indirectly,  affects  the  operation  of 
trains  on  the  appellant's  road,  or  that  it  will  necessarily  ob- 
struct any  approach  to  the  depot  or  other  grounds  of  the  ap- 
pellant, used  in  the  transaction  of  its  business. 

An  agreement  by  which  one  railroad  company  acquires 
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the  right  to  cross  its  track  over  the  right  of  way  and  track 
of  another  company,  on  the  grounds  of  the  latter,  would  not 
authorize  the  junior  company,  in  the  absence  of  express  stip- 
ulation, to  lay  side-tracks,  turnouts  or  switches  on  the  right 
of  way,  or  other  grounds  which  the  senior  company  had  ac- 
quired for  use  in  the  discharge  of  its  public  duties. 

A  senior  company  may  be  required  to  afford  a  junior  rail- 
road facilities,  on  its  own  grounds,  for  such  turnouts,  sidings, 
switches,  and  other  conveniences  as  will  render  safe  and 
further  the  objects  of  the  crossing  and  connections,  and  fa- 
cilitate the  business  between  the  two  companies,  but  this 
must  either  be  done  by  mutual  agreement  between  the  two 
corporations,  or  in  case  they  are  unable  to  agree,  then  by  the 
determination  of  commissioners  to  be  appointed  as  the  law 
provides.     Section  3903,  sub.  6,  R.  S.  1881. 

Merely  locating  its  right  of  way  over  the  line  of  an  exist- 
ing railroad,  and  filing  an  act  or  instrument  of  appropriation, 
gives  the  junior  railroad  company  no  right  to  or  interest  in 
the  right  of  way  or  other  real  estate  acquired  for  or  devoted 
to  a  public  use,  by  the  senior  company.  Such  rights  can 
only  be  acquired  in  pursuance  of  a  mutual  agreement,  or  by 
the  action  of  commissioners. 

In  respect  to  other  lands  held  by  a  railroad  company,  an 
act  of  appropriation,  and  an  entry  upon  it  by  a  new  railroad 
company,  is  attended  by  precisely  the  same  consequences  as 
is  an  entry  upon  and  similar  use  of  land  owned  by  an  indi- 
vidual. The  land  in  dispute  not  having  been  acquired  for, 
or  devoted  to,  a  public  use  by  the  senior  railroad  company, 
the  corporation  is  affected  by  the  location  and  construction 
of  its  road  by  the  new  company  precisely  as  an  individual 
would  be  under  like  circumstances. 

After  locating  its  right  of  way  fifty  feet  in  width  over  the 
land  in  dispute,  the  new  company  entered  upon  it  and  con- 
structed its  track,  and  operated  its  road  with  the  consent  of 
the  appellant.  It  is  therefore  immaterial  whether  or  not  the 
agreement  between  the  two  companies  provided  for  compen- 
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sation  to  the  appellant  for  the  ground  in  dispute.  Having 
consented  to  the  location,  construction  and  operation  of  a 
railroad  upon  a  right  of  way  of  the  designated  width  over 
real  estate  held  by  it  in  the  manner  described,  it  can  not, 
after  this  lapse  of  time,  maintain  a  suit  for  injunction,  even 
though  the  compensation  for  the  ground  in  dispute  was  not 
included  in  the  agreement.  Louisville,  etc.,  R.  W.  Go.  v. 
Beck,  119  Ind.  124,  and  cases  cited. 

What  has  been  said  covers  the  merits  of  the  controversy, 
and  leads  to  the  conclusion  that  there  was  no  error  in  the 
rulings  of  the  court  below  of  which  complaint  is  made. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  15, 1891. 


No.  15,664. 

Rowland  et  al.  t?.  The  State. 

Cbiminal  Law.  —  Defective  Information. —  Prosecution  Notwithstanding. — 
Abatement — Grand  Jury. — When  the  accused  is  in  actual  custody  he 
may  be  prosecuted  by  information,  when  the  grand  jury  is  not  in  session, 
although  the  information,  or  process,  upon  which  he  was  originally  ar- 
rested and  placed  in  custody  may  have  been  defective,  or  irregular. 
Where  the  original  prosecution  abates,  by  reason  of  some  irregularity, 
or  informality,  the  court  may  direct  that  the  accused  be  retained  for  a 
trial  upon  the  merits  of  the  accusation  against  him. 

From  the  Morgan  Circuit  Court. 

I       W.  12.  Asher,  J.  H.  Jordan  and  0.  Matthews,(or  appellants. 
E.  8.  Davis,  Prosecuting  Attorney,  N.  A.  Whittaker,  J. 
-  J.  Hilton  and  G.  G.  Renner,  for  the  State. 

Elliott,  J. — Several  questions  of  practice  are  presented 
by  the  State,  but  we  think  it  unnecessary  to  discuss  or  de- 
cide them,  inasmuch  as  the  judgment  must  be  affirmed  upon 
the  principal  question  in  the  case.  That  question  arises  upon 
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the  ruling  of  the  trial  court  made  on  an  issue  of  fact  joined 
on  a  plea  in  abatement  filed  by  the  accused. 

It  appears  from  the  evidence  that  upon  the  original  infor- 
mation filed  against  the  appellant,  a  judgment  was  rendered 
in  his  favor  on  a  plea  in  abatement,  and  that  the  court,  upon 
entering  the  judgment,  ordered  the  sheriff  to  retain  him  in 
custody.  On  this  information  a  warrant  was  issued  to  the 
sheriff,  who  made  the  following  return  thereon  :  "  Having 
the  defendant  in  custody,  in  the  county  jail,  when  this  writ 
came  to  my  hand,  I  now  bring  him  into  open  court."  The 
sheriff  was  called  as  a  witness,  and  testified  that  he  arrested 
the  appellant  upon  a  warrant  issued  upon  the  first  informa- 
tion ;  that  as  soon  as  the  order  of  the  court  was  made  abat- 
ing the  prosecution  on  that  information  he  was  directed  to 
retain  the  custody  of  the  appellant  until  the  prosecuting  at- 
torney could  prepare  another  information,  and  that  he  did 
retain  him  in  custody.  It  also  appears  that  the  court  was 
continuously  in  session,  and  that  the  grand  jury  had  not  been 
convened  during  the  term. 

We  have  no  doubt  that  upon  these  facts  the  trial  court 
had  jurisdiction,  and  that  prosecution  by  information  was 
appropriate  and  proper.  If  the  accused  is  in  actual  custody 
he  may  be  prosecuted  by  information,  when  the  grand  jury 
is  not  in  session,  although  the  information  or  process  upon 
which  he  was  originally  arrested  and  placed  in  custody  may 
have  been  defective  or  irregular.  A  guilty  man  can  not 
escape  because  the  original  prosecution  by  reason  of  some 
irregularity  or  informality  abates,  but  the  court  may  direct 
that  he  may  be  retained  in  custody  for  a  trial  upon  the 
merits  of  the  accusation  against  him.  State  v.  Drake,  125 
Ind.  367 ;  Sovine  v.  State,  85  Ind.  576. 

Judgment  affirmed. 

Filed  Jan.  15, 1891. 
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No.  14,488. 

Hendrickson  v.  Reed. 

Contract.— Sale  of  Real  Estate— Cancellation  of  Sale.— Agreement  of  Grantee 
to  Discharge  Certain  Indebtedness  of  Grantor, — Construction  of. — Trust, — A. 
sold  a  tract  of  land  to  B.,  who  paid  therefor  a  certain  sum  in  cash  and 
assumed  the  payment  of  two  mortgages  on  the  land  as  a  part  of  the 
consideration.  Attachment  proceedings  were  thereafter  instituted 
against  A.,  to  which  B.  was  made  a  party.  While  these  proceedings  were 
pending  A.  and  B.  entered  into  a  written  agreement,  whereby  the  latter 
agreed  to  sell  any  part  or  all  of  the  land  theretofore  purchased  by  him 
from  A.,  provided  that  he  should  not  sell  it  for  less  than  its  value,  and 
after  retaining  from  the  proceeds  of  the  sale  enough  to  discharge  all  the 
liens  against  the  land  and  enough  to  pay  him  "  all  the  money  that  may 
be  legally  due  him,  with  interest  at  the  rate  of  six  per  cent./'  he  was  to 
pay  what  might  remain  to  A. 

Held,  that  the  parties  to  the  agreement  having  accepted  the  second  con- 
tract as  a  cancellation  or  rescission  of  the  sale,  and  having  so  treated  it, 
the  rights  of  the  parties  are  to  be  adjusted  accordingly,  although  it  may 
not  in  fact  have  operated  as  a  cancellation  or  rescission. 

Held,  also,  that  if  the  contract  of  purchase  was  afterwards  cancelled  or 
rescinded,  the  debts  assumed  by  B.  were  no  longer  his  personal  debts. 

Held,  also,  that  if  B.  was  negligent  in  not  selling  the  farm  according  to 
the  second  agreement,  he  was  only  chargeable  with  the  reasonable  value 
of  the  farm,  or  what  it  might  have  been  sold  for  by  the  exercise  of  or- 
dinary diligence,  from  which  he  was  entitled  to  deduct  the  purchase- 
money  paid  by  him,  as  well  as  the  encumbrances  that  remained  on  the 
land,  or  for  which  it  was  sold,  as  well  as  any  other  sums  of  money  paid 
by  him  on  A.'b  account  which  had  not  been  otherwise  adjusted. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer  and  /.  8.  Ferris,  for  ap- 
pellant. 

A.  Major ,  B.  F.  Love  and  H.  C.  Morrison,  for  appellee. 

Per  Curiam. — This  opinion,  in  which  we  all  concur, 
was  prepared  for  the  court  by  the  late  Judge  Mitchell, 
and  expresses  the  views  and  judgment  of  the  court. 

Action  by  Hendrickson  against  Reed  to  recover  damages 
for  the  alleged  failure  of  the  latter  to  sell  a  tract  of  land 
which  the  plaintiff  had  sold  and  conveyed  to  the  defendant, 
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and  which  he  afterwards  agreed  to  sell  and  account  for  the 
proceeds  of  the  sale  according  to  a  written  agreement  set  out 
as  an  exhibit  to  the  complaint. 

It  is  made  a  question  whether  or  not  the  facts  stated  in 
the  second  paragraph  of  answer  were  sufficient  to  constitute 
a  defence  to  the  complaint,  but  as  the  merits  of  the  whole 
controversy  may  be  arrived  at  upon  the  facts  found  by  the 
court,  which  are  not  substantially  different  from  those  set 
up  in  the  answer,  no  further  notice  will  be  taken  of  the 
pleadings. 

The  facts  found  show  that  in  December,  1884,  Hendrick- 
son, the  plaintiff  below,  was  the  owner  of  one  hundred  and 
fifty-six  acres  of  land  in  Shelby  county,  which,  together 
with  some  personal  property,  he  sold  and  conveyed  to  the 
defendant,  Reed,  for  the  consideration  of  $2,100,  paid  in  cash 
at  the  date  of  sale,  and  an  agreement  on  the  part  of  the  de- 
fendant to  assume  and  pay  off  two  mortgages  on  the  land, 
amounting  to  $4,678.  Subsequently  some  of  Hedrickson's 
creditors  instituted  proceeding  in  attachment  against  him, 
making  Reed  a  party,  and  while  these  proceedings  were 
pending,  viz.,  on  the  24th  day  of  June,  1885,  a  written 
agreement  was  entered  into  between  Hendrickson  and  Reed, 
which  agreement  forms  the  basis  of  this  action.  It  is  stip- 
ulated in  the  agreement  that  Hendrickson  should,  within  a 
reasonable  time,  present  to  Reed  receipts  in  full  for  certain 
debts  due  from  the  former  to  various  named  persons,  and 
that  he  was  to  assist  Reed  in  paying  off  another  debt  which 
he,  Hendrickson,  owed  to  T.  "W.  Jones,  and  which  was  se- 
cured by  a  mortgage  on  the  land  conveyed  to  Reed.  It  is 
also  recited  therein  that  Reed  had  signed  an  agreement  of 
compromise  with  the  creditors  of  Hendrickson,  in  which  he 
had  become  bound  to  pay  fifty  cents  on  the  dollar  of  all 
Hendrickson's  debts.  It  is  stipulated  that  in  consideration 
of  the  premises  Reed  agreed  to  sell  any  part  or  all  of  the 
land  theretofore  purchased  by  him  from  Hendrickson,  pro- 
vided that  he  should  not  sell  it  for  less  than  its  value,  and 
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after  retaining  from  the  proceeds  of  the  sale  enough  to  dis- 
charge all  the  liens  against  the  land,  and  enough  to  pay 
himself,  "  all  the  money  that  may  be  legally  due  him,  with 
interest  at  the  rate  of  six  per  cent.,"  he  was  to  pay  what 
might  remain  over  to  Hendrickson.  He  was  also  to  account 
for  all  the  personal  property  and  rents  received  from  the 
latter.  It  is  agreed  on  the  record,  and  found  accordingly, 
that  the  personal  property  and  rent  account  had  been  fully 
settled,  and  that  Reed  compromised  with  and  paid  Hen- 
drickson's  creditors  according  to  the  agreement. 

It  is  found  that  the  defendant  paid  off  one  of  the  mort- 
gages assumed  by  him,  and  that  the  farm  had  been  sold  on 
the  other,  which  amounted,  with  interest  and  costs,  to  $5,114. 
The  court  found  that  the  defendant  could  have  sold  the  farm 
for  $7,488,  before  the  title  was  lost  by  the  mortgage  sale,  and 
that  he  was  chargeable  with  rents  and  personal  property 
amounting,  with  the  price  for  which  he  should  have  sold  the 
farm,  to  $9,507.88.  It  was  also  found  that  the  defendant 
should  be  credited  with  amounts  paid  by  him,  including  the 
$2,100  original  purchase  money  paid  to  Hendrickson,  and 
the  amount  of  the  mortgage  upon  and  for  which  the  land 
was  sold,  aggregating  $9,597.88,  thus  making  his  credits 
exceed  the  amount  with  which  he  was  chargeable. 

The  conclusions  of  the  court  are  that  by  the  terms  of  the 
written  agreement,  made  in  June,  1885,  the  previous  trans- 
action in  respect  to  the  real  estate  was  rescinded,  and  can- 
celled, and  that  the  defendant,  Reed,  thereafter  held  the  title 
to  the  land  as  trustee,  for  Hendrickson,  and  that  by  his  fail- 
ure to  sell  the  farm,  as  he  might  have  done,  he  became  lia- 
ble to  account  to  the  plaintiff  for  its  reasonable  value,  and 
that  having  fully  accounted  and  paid  more  than  the  land  was 
worth  he  was  not  liable. 

The  contention  on  appellant's  behalf,  as  we  understand 
it,  is  that  in  adjusting  the  account  the  defendant,  Reed,  was 
not  entitled  to  reimburse  himself  for  the  $2,100  purchase 
money  paid  by  him  to  Hendrickson,  nor  for  the  amount  of 
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the  mortgage  liens  he  assumed  to  pay.  These  items,  it  is  said, 
were  not  within  the  terms  of  the  written  agreement.  We 
are  unable  to  discover  any  consideration  whatever  upon 
which  to  support  the  agreement  on  the  part  of  Reed,  to  sell 
the  farm  which  he  had  purchased  months  before,  and  to  ren- 
der an  account  of  the  proceeds  of  the  sale  to  his  vendor.  So 
far  as  appears  the  contract  and  conveyance  were  wholly  un- 
impeachable, and  there  is  no  reason  shown  upon  the  record 
for  rescinding  the  contract,  or  for  converting  a  past,  and 
fully  executed,  transaction  into  a  trust.  The  parties,  and 
the  court,  seem  to  have  accepted  the  second  contract  as  a 
cancellation,  or  rescission,  of  the  sale,  and  having  so  treated 
it  the  rights  of  the  parties  are  to  be  adjusted  accordingly. 

The  second  agreement  was  that  Reed  should  sell  the  farm, 
and  after  discharging  the  liens  on  the  land  he  was  to  retain 
"  all  the  money  that  may  be  legally  due  him,  with  interest 
at  6  per  cent."  The  amount  legally  due  him  depended  upon 
extrinsic  facts.  If  the  second  agreement  cancelled  the  first, 
and  it  either  did  that,  or  it  had  no  effect  at  all,  then,  as  a  mat- 
ter of  course,  Reed  was  entitled  to  be  repaid  out  of  the  pro- 
ceeds of  the  sale,  in  case  a  sale  had  been  made,  all  that  he 
had  paid  on  the  purchase,  and  all  other  sums  advanced  or 
paid  by  him  for  the  plaintiff,  or  on  account  of  the  encum- 
brances which  he  had  assumed.  The  appellant  can  not  treat 
the  contract  for  the  sale  of  the  farm  as  rescinded,  and  yet  re- 
tain the  benefits  which  he  received,  or  was  to  receive,  under 
it. 

It  is  quite  true,  if  Reed  did,  in  fact,  assume  the  payment  of 
the  encumbrances  on  the  land  as  part  of  the  purchase-price, 
the  debts  secured  by  the  mortgages  assumed  became,  as  be- 
tween him  and  his  grantor,  his  personal  obligations,  but  if 
the  contract  of  purchase  was  afterwards  cancelled  or  re- 
scinded, the  debts  assumed  by  him  were  no  longer  his  per- 
sonal debts. 

Upon  the  assumption  that  Reed  was  negligent  in  not  sell- 
ing the  farm  according  to  the  second  agreement,  he  was  only 
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chargeable  with  the  reasonable  value  of  the  farm,  or  what  it 
might  have  been  sold  for  by  the  exercise  of  ordinary  dili- 
gence, from  which  he  was  entitled  to  deduct  the  purchase- 
money  paid  by  him,  as  well  as  the  encumbrances  that  re- 
mained on  the  land,  or  for  which  it  was  sold,  as  well  as  any 
other  sums  of  money  paid  by  him  on  Hendrickson's  account, 
which  had  not  been  otherwise  adjusted. 

These  were  all  included  in  the  terms  of  the  contract  for 
the  breach  of  which  this  suit  is  brought,  and  which  it  is 
claimed  and  conceded  converted  what  was  before  an  abso- 
lute sale  into  a  trust  for  the  plaintiff's  benefit. 

What  has  been  said  leads  to  the  conclusion  that  there  was 
no  error  in  holding  the  second  paragraph  of  the  answer  good, 
nor  in  the  conclusions  of  law  stated  by  the  court  on  the  facts 
found.  If  there  was  any  error  committed  it  was  in  trying 
the  case  upon  a  theory  too  favorable  to  the  appellant. 

The  evidence  tends  to  sustain  the  findings. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  15, 1891. 
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Ebplevin.  —  Pleading.  —  Answer.  —  Mortgagees  Appearing  as  Attorneys  for  120   623 

Mortgagor. — Not  Bound  by  Judgment, — In  an  action  for  the  recovery  of  i 

the  possession  of  personal  property,  in  which  the  plaintiffs  claimed  that  151     JJ 

they  were  entitled  to  the  possession  by  virtue  of  a  mortgage  executed 
to  them  by  W.,  an  answer  is  bad  which  alleges  that  the  defendant  had 
theretofore,  and  after  the  execution  of  said  mortgage,  brought  an  ac- 
tion of  replevin  against  W.,  who  was  in  possession  of  the  property  in 
controversy,  and  judgment  for  possession  was  awarded  to  the  plaintiff 
in  that  suit,  and  that  the  plaintiffs  in  the  pending  action  were  present 
during  the  trial  of  said  cause,  and  managed  and  controlled  the  same  as 
the  attorneys  of  W.  and  on  his  behalf.  Whatever  they  did  as  counsel 
was  in  behalf  of  their  client  and  in  his  name;  they  could  take  no  steps 
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except  as  his  representative.  They  could  not  in  their  own  behalf  ex- 
cept to  any  ruling  of  the  court,  or  prosecute  an  appeal.  They  were 
not  served  with  notice  to  appear  and  defend  the  action  as  parties  in 
interest,  and  their  presence  as  attorneys  for  the  defendant  could  not 
prejudice  their  right  as  mortgagees. 

Mortgage. — Declarations  of  Mortgagor  as  to  Title. — When  Admissible  Against 
Mortgagee. — The  declarations  of  a  mortgagor  of  personal  property  as  to 
the  character  of  his  title,  made  anterior  to  the  execution  of  the  mort- 
gage, are  provable  in  an  action  involving  the  title  to  the  property  as 
against  the  mortgagee. 

Evidence. —  Unidentified  Assessment  List. — Proper  Exclusion  of. — It  is  not 
error  to  exclude  a  paper  offered  as  an  assessment  list  where  there  is  no 
evidence  before  the  court  identifying  it  as  the  original  paper,  and  no- 
offer  to  identify  it  as  such. 

From  the  Montgomery  Circuit  Court. 

J.  E.  Humphries  and  M.  D.  White,  for  appellant. 
B.  T.  Ristine,  T,  H.  Ristine,  P.  S.  Kennedy  and  8.  C.  Ken- 
nedy, for  appellees. 

Berkshire,  %J. — This  is  an  action  to  recover  the  posses- 
sion of  personal  property.  The  appellant  filed  an  answer 
consisting  of  two  paragraphs ;  the  second  paragraph  was  de- 
murred to  and  the  demurrer  sustained,  to  which  ruling  of 
the  court  the  appellant  saved  an  exception. 

The  cause  was  submitted  to  a  jury  for  trial,  a  verdict  re- 
turned for  the  appellees,  and  over  a  motion  for  a  new  trial 
judgment  was  rendered  in  accordance  with  the  verdict. 

The  errors  assigned  call  in  question  the  rulings  of  the 
court  in  sustaining  the  demurrer  to  the  second  paragraph  of 
answer,  and  in  overruling  the  motion  for  a  new  trial. 

The  second  paragraph  of  the  answer  alleged  that  the  ap- 
pellees claimed  the  right  to  the  possession  of  said  property 
as  mortgagees  by  virtue  of  a  mortgage  executed  by  one 
Thomas  Ward,  and  that  after  the  execution  of  said  mort- 
gage the  appellant  claiming  to  be  the  owner  of  said  prop- 
erty, and,  as  such  owner,  entitled  to  the  possession  thereof,, 
brought  an  action  of  replevin  against  said  Ward,  who  at  the 
time  was  in  possession  of  said  property,  and  that  such  pro- 
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feedings  were  had  in  said  action  that  the  appellant  recov- 
ered judgment  awarding  to  him  the  possession  of  said  prop- 
erty. It  is  further  alleged  that  the  appellees  were  present 
during  the  trial  of  said  cause  and  managed  and  controlled 
the  same  as  the  attorneys  of  the  said  Ward  and  on  his  be- 
half. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  said  answer  for  two  reasons :  1. 
The  same  facts,  if  material,  were  provable  under  the  general 
denial.  2.  The  facts  pleaded  did  not  constitute  a  defence 
to  the  action. 

It  does  not  appear  that  the  appellees  were  served  with  no- 
tice to  appear  and  defend  the  action  as  parties  in  interest, 
and  their  presence  as  attorneys  for  the  defendant  could  not 
prejudice  their  rights  as  mortgagees.  Whatever  they  did  as 
counsel  was  in  behalf  of  their  client  and  in  his  name ;  they 
could  take  ho  step  except  as  his  representative.  They  could 
not  in  their  own  behalf  except  to  any  ruling  of  the  court  or 
prosecute  an  appeal.  We  think  the  appellees  were  not  con- 
eluded  by  the  judgment  which  was  rendered. 

There  are  several  causes  assigned  for  a  new  trial,  the  three 
iirst  of  which  relate  to  the  exclusion  of  certain  evidence  of- 
fered by  the  appellant  on  the  trial ;  the  fourth  cause  is  that 
the  evidence  does  not  support  the  verdict ;  and  the  fifth  that 
the  court  erred  in  giving  certain  instructions. 

The  last  cause  named  is  waived  for  the  reason  that  coun- 
sel for  the  appellant  do  not  refer  to  it  in  their  brief,  and  the 
fourth  need  not  be  considered,  because  of  the  fact  that  the 
judgment  must  be  reversed  because  of  the  rulings  of  the 
•court  in  excluding  certain  evidence  offered  by  the  appel- 
lant on  the  trial.  It  is  insisted  by  the  appellant  that  the 
court  erred  in  excluding  the  record  of  the  proceedings  and 
the  papers  in  the  said  action  between  the  appellant  and 
Ward,  appellees'  mortgagor. 

It  is  contended  that  this  evidence  was  competent  to  rebut 
certain  testimony  given  by  one  of  the  appellees'  upon  the 
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trial ;  but  when  we  come  to  examine  the  record  we  find  that 
no  such  evidence  was  introduced  by  the  appellees  as  is  claimed 
by  the  appellants. 

Conceding,  for  the  purposes  of  argument,  that  the  assess- 
ment list  of  the  appellant  for  the  year  1887  was  competent, 
there  was  no  error  committed  in  excluding  the  paper  offered, 
for  the  reason  that  there  was  no  evidence  before  the  court 
t  identifying  it  as  the  original  paper,  and  no  offer  to  identify 
it  as  such. 

This  leads  to  the  only  other  question  presented  by  the 
record. 

The  appellant  offered  to  prove  upon  the  trial  that  Ward 
had  stated  to  different  persons  before  he  executed  the  mort- 
gage to  the  appellees,  that  he  had  sold  the  property  in  con- 
troversy to  the  appellant. 

This  evidence  was  clearly  competent,  and  the  court  erred 
in  excluding  it. 

It  is  true  that  the  declarations  of  the  vendor,  after  he  has 
parted  with  his  title,  or  of  the  mortgagor,  after  he  has 
executed  the  mortgage,  can  not  be  given  in  evidence  to  the 
prejudice  of  his  vendee  or  mortgagee ;  but  the  rule  is  the 
other  way  as  to  declarations  made  before  the  sale  or  the 
execution  of  the  mortgage. 

The  appellees  insist  that  as  the  appellant  was  claiming' 
title  to  the  property  anterior  to  the  declarations,  of  which 
he  offered  to  give  evidence,  that  such  testimony  was  incom- 
petent, for  the  reason  that  the  declarations  were  not  made  at 
a  time  when  Ward  was  in  possession  of  the  property.  It 
does  not  appear  that  Ward  was  not  in  possession  of  the  prop- 
erty when  the  declarations  offered  were  made,  but  this  is  not 
important. 

The  appellees  assumed,  and  were  compelled  to  do  so  or 
yield  the  controversy,  that  when  their  mortgage  was  executed, 
Ward  was  the  unconditional  owner  of  the  property. 

In  any  controversy  between  the  appellant  and  Ward  at  a 
time  when  no  one  laid  claim  to  the  property  other  than 
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Ward  or  the  appellant,  Ward's  declarations  were  provable 
against  him,  and  were  binding  as  to  every  other  person 
claiming  through  him  thereafter. 

The  appellees  could  acquire  no  better  right  to  the  prop- 
erty than  their  mortgagor,  and  if  he  held  no  title  they  could 
acquire  no  lien ;  his  declarations  before  the  appellees'  mort- 
gage was  executed  that  he  had  no  title  were  against  his  in- 
terest, and  tended  to  rebut  his  claim  of  title  at  the  date  of  • 
the  mortgage,  and  the  proof  thereof  was  material  evidence 
for  the  appellant  in  support  of  his  claim  of  title. 

As  Ward's  declarations  were  provable  against  him,  if  not 
competent  as  evidence  against  his  mortgagees,  they  might, 
for  that  very  reason,  acquire  a  better  title  through  that  mort- 
gage than  he  held ;  that  they  could  not  do  this,  see  Reissner 
v.  Oxley,  80  Ind.  580;  Lawman  v.  McGregor,  94  Ind.  301 ; 
Baals  v.  Stewart,  109  Ind.  371. 

In  support  of  the  conclusion  that  the  declaration  of  a 
vendor,  or  mortgagor,  of  personal  property  as  to  the  char- 
acter of  his  title,  and  made  anterior  to  the  sale,  or  the  exe- 
cution of  the  mortgage,  are  provable  in  an  action  involving 
the  title  to  the  property  as  against  the  vendee,  or  mortgagee, 
the  following  cases  are  authoritative.  A  case  very  much 
like  the  one  under  consideration  is  Bunberry  v.  Brett,  18 
Ind.  343.  The  court  says  in  that  case  :  "  Bunberry  owned 
the  property ;  but  it  was  claimed  by  the  defendant,  that  Bun- 
berry sold  it  to  one  Hughes,  who  sold  it  to  the  defendant. 
It  appears  pretty  clearly  from  the  evidence,  which  is  before 
us,  that  Bunberry  made  a  contract  for  the  sale  of  the  prop- 
erty to  Hughes  for  the  sum  of  three  hundred  and  fifty  dol- 
lars,  a  part  of  which  was  paid  down,  and  the  residue  to  be 
paid  at  a  future  day ;  but  that  the  title  to  the  property  was 
not  to  pass  to  Hughes  until  the  payment  of  all  the  purchase- 
money.  On  the  trial  the  plaintiff  offered  to  prove  by  com- 
petent witnesses,  that  Hughes,  before  the  sale  of  the  prop- 
erty by  him  to  the  defendant,  stated  that  the  property  was 
not  his,  and  gave  that  as  a  reason  for  refusing  to  trade  or  sell 


528 


SUPREME  COURT  OF  INDIANA, 


School  Town  of  Milford  t.  Powner. 


it.  This  evidence  was  excluded  apparently  upon  the  ground 
that  the  plaintiff  was  not  present.  The  rejection  of  this  tes- 
timony was  error.  The  defendant  claimed  title  through 
Hughes,  whose  admissions,  before  the  sale  to  the  defendant, 
were  competent  evidence  against  him."  Campbell  v.  Coon, 
51  Ind.  76 ;  McSweeney  v.  McMillen,  96  Ind.  298.  Many 
other  authorities  might  be  cited,  but  we  deem  it  unnecessary 
to  do  so. 

The  court  erred  in  excluding  the  offered  testimony  as  to 
Ward's  declarations,  and  for  the  error  in  this  ruling  the 
judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Jan.  15, 1891. 
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No.  14,261. 

The  School  Town  of  Milford  v.  Powneb. 

Town. — School  Trustees. — Action  for  Breach  of  Contract  of  Employment. — An* 
swer. — Argumentative  Denial. — Demurrer. — In  an  action  against  the  school 
town  by  one  who  alleged  an  employment  as  teacher  by  the  duly  elected 
and  qualified  board  of  school  trustees  of  the  town,  and  a  breach  of  the 
contract,  a  demurrer  was  properly  sustained  to  an  answer  which  averred 
in  effect  that  the  plaintiff  was  not  legally  employed  by  the  board  of 
school  trustees.  This  was  nothing  more  than  a  special  or  argumenta- 
tive denial  of  the  complaint,  and  having  been  pleaded  after  a  general 
denial,  under  which  all  the  facts  averred  in  the  special  denial  were 
provable,  there  was  no  reversible  error  in  sustaining  a  demurrer  to  it. 

Same.— Right  of  School  Trustees  to  Hold  Over. — Effect  of  Acts  while  Holding 
Over. —  Validity  of. — Where  school  trustees  have  been  duly  elected  and 
qualified,  and  pursuant  thereto  entered  upon  the  discharge  of  their  of- 
ficial duties,  they  are  entitled  to  hold  over  until  their  successors  are 
duly  elected  and  qualified.  The  right  to  hold  over  is  secured  to  them 
by  the  same  authority  as  is  any  other  part  of  their  term,  and  their  of- 
ficial acts  while  so  holding  over  are  as  binding  upon  the  corporation  as 
if  done  during  the  original  term.  Their  employment  of  a  teacher  while 
so  holding  over  would  constitute  a  valid  employment 

Same. — Contract  Signed  by  One  Member. — Ratification  by  Board. — Effect  o£— 
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Where  one  of  the  school  trustees  of  a  town  signed  a  contract  of  em- 
ployment with  the  plaintiff  to  teach  in  one  of  the  schools  of  the  town, 
and  at  a  called  meeting  the  contract  was  adopted  by  the  board  and 
signed  by  another  member,  it  became  binding  upon  the  corporation. 

From  the  Decatur  Circuit  Court. 

/.  K.  Ewing,  0.  Ewing,  J.  D.  Miller  and  F.  E.  Gavin,  for 
appellant. 

W.  A.  Moore  and  J.  A.  Marshall,  for  appellee. 

Per  Curiam. — This  opinion,  in  which  we  all  concur, 
was  prepared  for  the  court  by  the  late  Judge  Mitchell  and 
expresses  the  views  and  judgment  of  the  court.    ' 

The  school  town  of  Milford  was  sued  by  Eva  M.  Powner 
to  recover  damages  for  the  breach  of  a  written  contract  al- 
leged to  have  been  entered  into  with  the  plaintiff  by  the 
duly  elected  and  qualified  board  of  school  trustees  of  the 
town,  whereby  the  plaintiff  was  employed  to  teach  the  pri- 
mary department  of  the  schools  for  a  term  of  thirty  weeks 
for  a  stipulated  compensation.  The  plaintiff  avers,  in  sub- 
stance, that  she  was  duly  employed  by  the  school  board  as  a 
teacher ;  that  she  was  ready  and  willing  to  enter  upon  her 
engagement  and  fulfill  her  contract,  but  that  before  the  open- 
ing of  the  schools  the  board  of  school  trustees  was  changed 
by  the  election  of  two  new  members,  and  that  the  board  as 
reorganized  repudiated  the  contract  with  the  plaintiff  and 
employed  another  teacher  in  her  place,  and  that  the  plaintiff 
had  not  been  able  to  obtain  other  like  employment,  whereby 
she  had  sustained  damages,  etc. 

It  is  conceded  that  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action  within  the  ruling  in  Reubelt  v. 
School  Town  of  Noblesville,  106  Ind.  478.  Among  other  things, 
the  school  corporation  answered  that  the  persons  who  as- 
sumed to  enter  into  the  contract  with  the  plaintiff  on  behalf 
of  the  town,  were  not  the  duly  elected  and  qualified  school 
trustees,  but  were  mere  usurpers,  and  that  they  acted  by  usur- 
Vol.  126.— 34 
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pation  as  trustees  for  a  period  of  six  years  prior  to  the 
making  of  the  contract.  It  is  averred  that  while  so  acting, 
with  knowledge  that  the  town  board  was  about  to  elect  a 
legal  school  board,  and  that  the  patrons  of  the  school  were 
opposed  to  the  employment  of  the  plaintiff,  and  for  the  pur- 
pose of  forestalling  the  action  of  the  new  board,  which  was 
about  to  be  elected,  the  old  board,  constituted  as  above, 
entered  into  the  contract  mentioned  in  the  complaint,  which 
it  is  alleged  they  did  without  any  meeting,  and  while  mem- 
bers of  the  board  were  not  in  session. 

This  answer  does  not  confess  and  avoid  the  complaint.  It 
is  averred  in  the  complaint  that  the  plaintiff  was  duly  em- 
ployed by  the  legally  elected  and  qualified  school  trustees  of 
the  corporation.  The  averments  of  the  answer  are  to  the 
effect  that  she  was  not  legally  employed  by  the  board  of 
school  trustees.  This  was  nothing  more  than  a  special  or 
argumentative  denial  of  the  complaint,  and  having  been 
pleaded  after  a  general  denial,  under  which  all  the  facts 
averred  in  the  special  denial  were  provable,  there  was  no  re- 
versible error  in  sustaining  a  demurrer  to  it.  Henderson 
v.  Henderson,  110  Ind.  316;  Nixon  v.  Beard,  111  Ind. 
137;  Mason  v.  Mason,  102  Ind.  38.  The  evidence  tends  to 
show  that  two  of  the  school  trustees,  who  were  in  office  at 
the  time  the  contract  with  the  plaintiff  was  made,  were  duly 
elected  by  the  trustees  of  the  town  of  Milford,  in  1878,  and 
one  in  1880,  all  of  whom  qualified  and  gave  bond  according- 
to  law.  No  election  was  afterwards  held  until  in  1886. 
The  old  trustees  continued  to  hold  over  because  no  success- 
ors had  been  elected  and  qualified. 

The  fact  that  the  old  trustees  or  school  board  continued  in 
office  under  the  circumstances  disclosed  did  not  render  them 
liable  to  the  charge  of  usurpation.  Having  been  duly  elected 
and  qualified  in  the  beginning,  and  having,  pursuant  thereto, 
entered  upon  the  discharge  of  their  official  duties,  they  be- 
came officers  dejure  as  well  as  officers  de  facto,  and  so  con- 
tinued until  their  successors  were  duly  elected  and  qualified* 
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Their  right  to  hold  over  was  secured  to  them  by  the  same  au- 
thority as  was  any  other  part  of  their  term,  and  their  official 
acts  while  so  holding  were  as  binding  upon  the  corporation  as 
if  done  during  their  original  term.  State,  ex  reL,  v.  Harri- 
son, 113  Ind.  434,  and  cases  cited. 

The  argument  that  the  contract  with  the  plaintiff  was  void 
for  want  of  authority  on  the  part  of  the  school  board  to  act 
for  the  corporation  is  not  sustained  by  the  evidence,  and  is 
therefore  unavailing. 

The  contract  of  employment  is  assailed  as  invalid  on  the 
further  ground  that  it  never  received  the  concurrent  action 
of  the  school  board  as  a  body,  but  was  acted  upon  and  signed 
by  the  trustees  separately  and  severally.  i 

It  is  undoubtedly  true  that  the  individual  members  of  a 
school  board,  acting  separately,  can  not  legally  employ  a 
teacher,  nor  can  they  make  any  other  contract  binding  upon 
the  corporation.  The  statute  requires  that  they  shall  meet 
within  five  days  after  they  are  elected  and  organize  by  elect- 
ing one  of  their  number  as  president,  one  as  secretary  and 
one  as  treasurer,  and  they  are  required  to  keep  a  record  of 
their  proceedings  relative  to  schools. 

The  individuals  composing  the  board  have  no  power  to  act 
so  as  to  bind  the  corporation,  except  when  they  are  convened 
as  a  board,  and  any  contract  made  by  them  when  not  thus 
convened,  unless  it  is  afterwards  fully  approved  and  con- 
firmed when  legally  in  session,  is  not  valid.  Board,  etc.,  v. 
Ghitwood,  8  Ind.  504;  Ohio,  etc.,  v.  Treasurer,  etc.,  22  Ohio 
St.  144;  Hazen  v.  Lerche,  47  Mich.  626. 

Nor  can  the  members  of  a  board,  by  any  pre-engagement 
or  contract  entered  into  when  not  in  session,  bind  themselves 
afterwards  to  ratify  or  confirm  any  contract  or  engagement 
thus  entered  into.     McCortle  v.  Bates,  29  Ohio  St.  419. 

There  was  evidence  which  tended  to  show  that  the  plain- 
tiff and  one  of  the  trustees  signed  the  contract  at  a  time 
when  the  school  board  was  not  in  session.  Afterwards,  at  a 
special  session  of  the  board,  the  contract  of  employment  was 
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approved  and  signed  by  one  of  the  other  members,  and  the 
proceedings  of  the  meeting,  the  employment  of  the  teacher, 
and  the  approval  of  the  contract  were  duly  entered  of  rec- 
ord. As  applicable  to  the  evidence  upon  this  point  the  court 
stated  the  law  correctly  to  the  jury,  in  a  charge  in  which  they 
were  told,  in  effect,  that  if  the  plaintiff  and  one  of  the  mem- 
bers of  the  board  signed  the  contract  before  the  meeting  on 
April  26th,  1884,  and  at  a  called  meeting  the  contract  was 
adopted  by  the  board  and  signed  by  another  member,  it  be- 
came binding  upon  the  corporation.  City  of  Loganspori  v. 
Dykeman,  116  Ind.  15. 

There  was  no  reversible  error  in  permitting  the  plaintiff 
and  her  husband  to  testify  concerning  certain  rumors  in  re- 
spect to  the  purpose  of  the  new  board,  and  that  they  did  not 
intend  to  permit  the  plaintiff  to  teach.  The  most  that  can 
be  said  of  the  evidence  is  that  it  was  immaterial. 

The  contention  that  the  plaintiff  recovered  upon  a  theory 
different  from  that  put  forward  in  her  complaint  does  not 
seem  to  be  sustained.  Within  the  principles  enunciated  in 
Reubelt  v.  School  Tovm  of  NoblesviIley  supra,  the  judgment 
should  be  affirmed  on  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  15, 1891. 


No.  14,629. 

Glover  et  al.  v.  Stevenson  et  al. 

Supreme  Gotjkt.— Conflicting  Evidence.—  Verdict  will  not  b*  Disturbed.— The 
Supreme  Court  will  not  disturb  a  verdict  on  the  ground  that  it  is  not 
sustained  by  sufficient  evidence,  if  there  is  a  conflict  in  the  evidence. 

Evidence..— Bart  of  a  Writing  Offered  in  Evidencc.^Entirt  Writing  may  be  Read. 
—Where  a  part  of  a  letter  was  read  in  evidence,  over  the  objection  of 
the  defendants,  the  plaintiff  can  not  complain  if  the  defendants  should 
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insist  that  as  a  part  of  the  letter  had  gone  to  the  jury  it  should  all  go  in 
evidence,  and  after  such  insistence  the  entire  letter  was  offered  and 
read  to  the  jury. 

From  the  Gibson  Circuit  Court. 

J.  B.  Handy ,  C.  W.  Armstrong,  J.  B.  Cochrum,  W.  A.  Land 
and  J.  B.  Gamble,  for  appellants. 

J.  E.  ifoOullough  and  J.  H.  Miller,  for  appellees. 

McBride,  J. — The  only  error  assigned  is  that  the  court 
below  erred  in  overruling  appellant's  motion  for  a  new  trial. 

Several  reasons  were  assigned  for  a  new  trial,  but  only 
three  are  argued : 

"  1.  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law. 

"  2.  That  the  court  erred  in  allowing  the  defendants  to 
read  in  evidence  a  part  of  a  certain  letter. 

"  3.  That  the  court  erred  in  refusing  to  allow  plaintiffs  to 
read  in  evidence  a  certain  mortgage." 

The  evidence  is  in  the  record,  and  we  have  read  it  with 
care.  There  was  serious  controversy  on  but  one  question  of 
fact.  Upon  this  question  two  witnesses  for  the  plaintiffs 
testify  to  one  state  of  facts,  and  two  in  behalf  of  defendants 
testify  in  direct  opposition  to  them.  It  is  a  case  where 
the  burden,  as  to  this  fact,  was  upon  the  defendants,  who  are 
the  appellees  here.  'The  circumstances  surrounding  the 
transaction  seem  to  strongly  corroborate  the  testimony  of 
plaintiff's  witnesses,  and  if  we  were  to  decide  the  case  upon 
what  appears  to  us  to  be  the  weight  of  the  evidence,  we  would 
,  be  compelled  to  decide,  unhesitatingly,  in  favor  of  the  ap- 
pellants. Under  the  well  settled  rule  of  this  court,  however, 
we  can  not,  for  this  reason,  reverse  the  case.  Such  ques- 
tions must  be  met  and  settled  by  the  nisi  prius  courts,  for 
whose  guidance  this  court  has  laid  down  the  following  sal- 
utary rule  :  "  It  must  clearly  appear  that  substantial  justice 
has  been  done  by  the  verdict,  or  a  new  trial  should  be 
granted."     Christy  v.  Holmes,  57  Ind.  314.     This  rule  ap- 
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plies  with  special  force  where  the  ground  of  the  motion  is 
that  the  verdict  is  not  sustained  by  sufficient  evidence,  as 
in  such  cases,  if  there  is  a  conflict  in  the  evidence,  this 
court  can  afford  no  relief. 

Appellants  insist  that  the  trial  court  erred  in  admitting  in 
evidence  a  part  of  a  certain  letter  written  by  plaintiffs  to 
their  agent.  A  part  of  this  letter  had  already  been  offered 
in  evidence  and,  over  the  objection  of  appellees,  admitted  on 
the  statement  of  appellants'  counsel,  afterwards  proven,  that 
it  was  read  to  the  appellees  pending  negotiations  which  re- 
sulted in  the  execution  of  the  note  in  suit. 

Appellees  then  insisted  that  as  a  part  of  the  letter  had 
gone  to  the  jury  it  should  all  go  in  evidence,  and  offered  the 
entire  letter.  It  was  read  to  the  jury,  over  appellants1  ob- 
jection.    There  was  no  error  in  this. 

Appellants  also  complain  because  the  court  excluded  cer- 
tain mortgages  given  by  defendants  Stevenson  and  Richardson 
to  their  co-defendant  McGowan,  and  which  appellants  offered 
in  evidence.  The  suit  was  to  collect  a  note  given  by  appel- 
ees  Stevenson  and  Richardson  as  principals,  with  McGowan 
as  their  surety,  to  appellants. 

The  suretyship  of  McGowan  was  not  questioned.  The 
note  in  question  was  executed  November  26th,  1887.  Mc- 
Gowan claimed  that  when  he  signed  the  note  as  surety  he 
did  it  upon  the  express  condition  that  certain  tobacco,  then 
held  by  appellants  as  partial  security  for  the  debt,  should 
remain  stored  in  appellants'  warehouse  until  the  maturity 
of  the  note,  and  that  if  Stevenson  and  Richardson  then 
failed  to  pay  the  note  the  tobacco  should  be  sold  and  the 
proceeds  of  such  sale  applied  in  payment  of  the  note  as  far 
as  they  would  go,  and  that  appellants  accepted  said  note 
with  full  knowledge  of  such  condition  and  subject  to  said 
agreement.  This  was  the  sole  controversy  in  the  case.  The 
mortgages  in  question  were  not  given  until  February  6th, 
1887,  more  than  two  months  after  the  execution  of  the  note, 
and  we  can  not  see  that  these  mortgages  could  have  thrown 
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any  light  upon  this  controversy.  However,  if  they  would, 
an  examination  of  the  record  shows  that  appellants  had  the 
full  benefit  of  all  that  would  have  been  shown  by  them  if 
in  evidence. 

McGowan  testified  as  a  witness,  and,  on  cross-examina- 
tion, testified  fully  with  relation  to  these  mortgages,  admit- 
ting the  fact  of  their  execution,  their  amounts  and  when 
and  for  what  purpose  they  were  given. 
'  We  find  no  error  which  will  justify  us  in  reversing  this 
judgment. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  16, 1891. 


No.  14,656. 

Stokes  v.  Goodykoontz,  Administrator. 

Decedents'  Estates. — Excessive  Payment  by  Administrator. — Bight  to  Re- 
cover Excess  from  Heirs. — Surviving  Partner. — Where  the  administrator  of  a 
deceased  member  of  a  firm,  relying  upon  the  statements  contained  in 
the  reports  and  inventory  of  the  surviving  partner,  paid  to  one  of  the 
heirs  and  distributees  of  the  estate  represented  by  him,  a  sum  in  excess 
of  the  amount  she  was  entitled  to  receive,  by  reason  of  depreciation  in 
the  value  of  the  estate  of  the  deceased  partner,  the  administrator  is  en- 
titled to  recover  such  excess  whether  the  money  was  paid  to  the  appel- 
lant upon  her  request,  or  was  voluntarily  paid  to  her  without  any  re- 
quest; the  money  having  been  paid  under  a  mistake  of  fact,  and  not 
under  a  mistake  of  law,  and  the  facts  which  induced  the  administrator 
to  make  the  payment  having  been  presented  to  him  in  a  lawful  manner, 
and  he  having  a  right  to  rely  upon  them. 

From  the  Hamilton  Circuit  Court. 

J.  A.  Swoveland  and  L.  0.  Burke,  for  appellant, 
G.  Shirts  and  M.  Vestal,  for  appellee. 

Elliott,  J. — The  material  facts  pleaded  in  the  complaint 
of  the  appellee  are  these :  The  appellee  is  the  administrator 


536  SUPREME  COURT  OF  INDIANA, 

Stokes  v.  Goodykoontz,  Administrator. 

of  the  estate  of  Daniel  Whetstone,  deceased,  and  the  appel- 
lant is  a  daughter  of  the  intestate.  The  decedent  was  at  the 
time  of  his  death  a  member  of  a  partnership,  of  which  Asher 
G.  Walton  was  the  surviving  member,  and  as  such  surviving 
partner,  Walton,  having  qualified  according  to  law,  took 
charge  of  the  business  of  the  partnership.  He  prepared  and 
filed  the  inventory  required  by  the  statute,  and  from  that  in- 
ventory it  appeared  that  a  sum  exceeding  twenty-five  thou- 
sand dollars  would  fall  to  the  estate  of  the  deceased  partner 
upon  final  settlement.  The  property  of  the  firm,  however, 
so  greatly  depreciated  in  value  that  instead  of  the  estate  of 
the  deceased  partner  being  entitled  to  the  sum  named,  it  was 
entitled  to  no  more  than  thirteen  thousand  dollars,  and  no 
more  was  received  by  the  administrator.  Relying  upon  the 
statements  contained  in  the  reports  and  inventory  of  the  sur- 
viving partner,  the  appellee  paid  to  the  appellant,  as  one  of 
the  heirs  and  distributees  of  the  estate  represented  by  him, 
the  sum  of  on^  hundred  and  eighty-five  dollars  in  excess  of 
the  sum  she  was  entitled  to  receive. 

The  facts  stated  in  the  complaint  constitute  a  cause  of  ac- 
tion. The  money  paid  by  the  administrator  was  paid  under 
a  mistake  of  fact,  and  not  under  a  mistake  of  law.  The 
facts  which  induced  the  administrator  to  pay  the  money  to 
the  appellant  were  presented  to  him  in  a  lawful  mode,  and  he 
had  a  right  to  rely  upon  them.  The  facts  thus  presented  to 
him  induced  him  to  make  the  payment,  and  he  was  not  in- 
fluenced by  any  mistaken  opinion  of  the  law.  The  only  case 
cited  by  the  appellant  which  bears  a  resemblance  to  the 
present  is  that  of  Egbert  v.  Rush,  7  Ind.  706,  but  in  that  case 
there  was  no  mistake  of  fact.  That  this  is  so  is  evident  from 
the  statement  of  the  court  made  in  speaking  of  the  payment. 
"  It  must  be  taken,"  said  the  court,  "  as  made,  too,  with  a 
full  knowledge  of  all  the  facts."  The  decision  in  Smith  v. 
Smith,  76  Ind.  236,  is  in  point,  and  directly  against  the  ap- 
pellant upon  the  general  principle  involved  in  this  contro- 
versy.    Other  cases  fully  support  the  conclusion  which  we 
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assert.  Wolf  v.  Beard,  123  111.  585}  Rogers  v.  Weaver,  5 
Ohio,  536  ;  Walker  v.  Hill,  17  Mass.  380 ;  Wheadon  v.  Olds, 
20  Wend.  174. 

Whether  the  money  was  paid  to  the  appellant  upon  her  re- 
quest, or  was  voluntarily  paid  to  her  without  any  request,  is 
wholly  immaterial,  for  if  she  accepted,  it  without  objection 
she  must  repay  it  to  the  estate  to  which  it  belongs.  The  ma- 
terial question  is  as  to  the  right  to  the  money,  not  as  to  the 
formal  matter  of  request  or  no  request. 

Judgment  affirmed. 

Filed  Jan.  10,  1691. 
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WilL — Construction. — Quantity  of  Estate. — A  will  read  as  follows:  "I  give  152  493 

and  bequeath  to  my  beloved  wife,  Elizabeth  Neidigh,  all  my  personal  Jf^     SI 

property,  both  real  and  personal,  excepting  a  sufficient  sum  to  pay  my  ~ 

just  debts  and  funeral  expenses." 

Held,  that  the  widow  took  the  fee  simple  title  to  the  land. 

From  the  Brown  Circuit  Court. 

W.  C.  Duncan,  for  appellant. 

F.  T.  Hord,  M.  D.  Emig  and  R.  L.  Coffey,  for  appellee. 

Olds,  C.  J. — The  appellant  filed  her  complaint  in  the 
court  below  against  the  appellee  to  quiet  the  title  to  certain 
real  estate. 

Appellee  filed  a  demurrer  to  the  complaint,  which  was  sus- 
tained, and  exceptions  reserved,  and  the  ruling  is  assigned  as 
error. 

The  appellant  claims  title  to  the  real  estate  in  question  by 
inheritance  from  Alexander  Neidigh,  deceased,  who  died 
testate.     The  appellant  being  the  adopted  daughter  of  the 
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said  Alexander  Neidigh,  who  died  leaving  surviving  him  his 
widow,  Elizabeth  Neidigh,  and  this  appellant.  The  widow 
afterwards  married  the  appellee,  and  died,  leaving  the  ap- 
pellee surviving  her,  and  appellee  claims  title  to  ihe  land  as 
the  surviving  husband  of  said  Elizabeth. 

The  only  question  presented  and  discussed  is  as  to  whether, 
by  the  last  will  and  testament  of  said  Alexander  Neidigh,  his 
widow  took  a  fee  simple  title  to  the  real  estate  in  contro- 
versy, or  whether  she  only  took  a  life-estate  ? 

The  will  consists  of  but  one  item  disposing  of  his  prop- 
erty, which  is  as  follows  : 

"  I  give  and  bequeath  to  my  beloved  wife,  Elizabeth 
Neidigh,  all  my  personal  property,  both  real  and  personal, 
excepting  a  sufficient  sum  to  pay  my  just  debts  and  funeral 
expenses." 

The  will,  though  crudely  expressing  the  intention  of  the 
testator,  scarcely  admits  of  any  construction  except  to  place 
upon  it  the  usual  and  manifest  meaning  of  the  words.  It 
clearly  and  explicitly  makes  a  gift  of  all  the  real  and  per- 
sonal property  of  the  testator  to  his  wife,  Elizabeth,  except 
an  amount  necessary  to  pay  his  just  debts.  It  is  not  neces- 
sary that  any  particular  words,  or  set  of  words,  should  be 
used  in  the  disposition  of  property  by  a  testator ;  all  that  is 
necessary  is  to  use  words  which  clearly  express  an  intention 
to  dispose  of  the  property  described,  and  to  give  it  to  a  cer- 
tain person  named.  All  of  the  property  of  the  testator, 
Neidigh,  was  disposed  of  by  the  words  which  we  have  quoted. 
There  is  no  residuary  clause,  no  reference  in  the  will  to  the 
appellant  or  any  other  person.  We  think  it  can  not  be  con- 
tended with  much  plausibility  that  it  only  gives  to  the  wife 
a  life-estate,  and  that  the  fee  of  the  estate  vested  in  the  ap- 
pellant as  the  adopted  child  and  heir  of  the  testator. 

A  construction  of  a  will  which  results  in  a  partial  intes- 
tacy is  to  be  avoided,  unless  the  language  used  compels  such 
a  construction.  This  is  held  in  Roy  v.  Rome,  90  Ind.  54  (59 
and  60),  and  Gate  v.  Oranor,  30  Ind.  292.     See,  also,  Gleve- 
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land  v.  Spilman,  25  Ind.  95  ;  McMahan  v.  Newcomer,  82  Ind. 
565 ;  Ridgeway  v.  Lanphear,  99  Ind.  251 ;  Black  v.  Rich- 
ards, 95  Ind.  184.  And  this  is  in  accordance  with  the  re- 
quirements of  the  statute.     Section  2567,  R.  S.  1881. 

By  the  \yill  in  question  the  widow  took  the  fee  simple 
title  to  the  land.  This  being  in  harmony  with  the  ruling  of 
the  circuit  court,  the  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  16, 1891. 


No.  15,086. 

Hawkins  et  al.  v.  McDougal. 

Appbal.  —  Return  of  Summons.  —  Defective  Endorsement  on  Complaint  — 
Waiver  of  Objections. — An  objection  that  the  endorsement  on  the  com* 
plaint  of  the  time  for  the  return  of  the  summons  is  defective  can  not 
be  made  for  the  first  time  in  this  court,  although  some  of  the  defendants 
were  infants. 

Ejectment. — Possession, — Injunction. — Injunction  will  lie  to  restrain  in- 
terference with  the  execution  of  a  writ  of  ejectment  issued  on  a  judg- 
ment for  possession. 

Same. — Judgment  in. — Collateral  Attack. — The  judgment  in  ejectment  can 
not  be  attacked  in  the  injunction  proceedings  because  of  some  defect  in 
the  notice  given  in  the  ejectment  proceedings,  or  some  error  in  the 
ruling  of  the  court  in  that  action.  Such  defects  and  errors  are  not 
availing   in  a  collateral  attack. 

From  the  Daviess  Circuit  Court. 

A.  J.  Padgett,  A.  Paget  and  H.  Burns,  for  appellants. 
J.  H.  (yNecdl,  for  appellee. 

Elliott,  J. — The  appellants'  counsel  ask  that  the  judg- 
ment, as  to  part  of  the  appellants,  be  reversed,  for  the  reason 
that  the  endorsement  on  the  complaint  of  the  time  for  the 
return  of  the  summons  is  defective.  The  endorsement  reads 
thus  :    "  The  plaintiff  hereby  fixes  Monday,  May  20th,  for 
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defendants  to  appear  and  answer  this  complaint."  The  en- 
dorsement is  signed  "  Gard,  T.  &  0.  &  H.,  attorneys  for 
McDougal."  A  summons  was  issued  and  served.  No  ob- 
jection was  made  to  the  endorsement  in  the  trial  court,  nor 
was  any  ejection  there  made  to  the  summons.  We  think  it 
clear  that  none  can  be  successfully  made  in  this  court  for  the 
first  time,  although  some  of  the  defendants  were  infants. 
The  endorsement  secured  a  proper  and  due  service,  and  the 
most  perfect  endorsement  could  have  done  no  more. 

It  is  assumed  by  appellants5  counsel  that  the  appellee  seeks 
by  a  suit  for  an  injunction  to  obtain  possession  of  land,  but 
in  this  they  are  in  error.  The  appellee  had  obtained  a  judg- 
ment for  possession,  in  an  appropriate  action,  and  then  sought 
an  injunction  restraining  the  appellants  from  wrongfully  in- 
terfering with  the  sheriff  in  executing  the  writ  issued  on  that 
judgment.  The  facts  appear  in  the  opinion  filed  in  the  case 
of  Hawkins  v.  State,  125  Ind.  570,  and  it  is  unnecessary  to 
restate  them.  As  the  appellants  were  unlawfully  interfer- 
ing with  the  execution  of  a  writ  by  the  sheriff,  to  the  in- 
jury of  the  appellee,  he  had  a  right  to  ask  the  court  to  aid 
him  by  injunction. 

The  question  as  to  the  right  to  possession  was  settled  in 
the  former  action,  and  no  questions  involved  in  that  action 
and  adjudicated  by  the  judgment  there  rendered  can  be  lit- 
igated in  the  present  suit.  It  would  avail  the  appellants 
nothing  if  it  were  conceded  that  there  was  some  defect  in 
the  notice  given  in  the  ejectment  proceedings,  or  some  error 
in  the  rulings  of  the  court  in  that  action,  for  such  defects 
and  errors  are  not  availing  in  a  collateral  attack.  Sauer  v. 
Twining,  81  Ind.  366 ;  Krug  v.  Davis,  85  Ind.  309 ;  Picker- 
ing v.  State,  etc.,  106  Ind.  228;  Kleylav.  Hashett,  112  Ind. 
515.  This  general  rule  applies  to  infants.  Harris  v.  Rossf 
112  Ind.  314. 

Judgment  affirmed. 

Filed  Nov.  12, 1890;  petition  for  a  rehearing  overruled  Jan.  16,  1891. 


NOVEMBER  TERM,  1890. 


541 


Bouvey,  Guardian,  v.  McNeal  et  aL 


No.  14,734. 

Bouvey,  Guardian,  v.  McNeal  et  al. 

Mabried  Woman. — Loan  to. — Suretyship. — Where  a  married  woman  ap- 
plies for  a  loan,  in  the  absence  of  her  husband,  representing  that  she 
desires  to  borrow  the  money  for  her  own  use,  and  the  loan  is  made,  and 
she  receives  the  money,  without  any  knowledge  on  the  part  of  the  lender 
that  it  is  not  for  her  own  use,  and  executes  a  note  and  a  mortgage  to  * 
secure  it  on  her  separate  property,  her  husband  joining,  such  married 
woman  is  liable  as  principal  to  the  payee  of  the  note.  The  lender  in 
such  case  is  not  affected  by  any  disposition  afterwards  made  by  her  of 
the  money  received. 

_  * 

From  the  Knox  Circuit  Court. 

W.  H.  DeWolfy  8.  N.  Chambers  and  E.  H.  DeWolf,  for 
appellant. 

W.  A.  Oullop  and  V.  B.  Kessinger,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees  upon  a  promissory  note,  and  to  foreclose  a  mort- 
gage executed  by  the  appellees  to  secure  the  payment  of  the 
same.     The  appellee  Minerva  answered  : 

First.  General  denial. 

Second.    Payment. 

Third.  That  at  the  date  of  the  execution  of  the  note  in 
suit  she  was  the  wife  of  her  co-defendant,  and  executed  the 
same  as  his  surety. 

Fourth.  Substantially  the  same  as  the  third. 

Fifth.  That  as  to  so  much  of  the  complaint  as  seeks  to 
foreclose  the  mortgage,  at  the  time  of  the  execution  of  the 
same  she  was  a  married  woman,  the  wife  of  her  co-defendant ; 
that  the  land  therein  described  was  her  separate  property, 
and  that  the  mortgage  was  executed  to  secure  the  debt  of 
her  husband. 

Reply  in  denial.  Trial  by  the  court ;  finding  and  judg- 
ment for  the  amount  of  the  note  against  the  appellee  Thomas 
F.  McNeal,  and  finding  and  judgment  for  the  appellee  Min- 
erva. 
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The  appellant  filed  a  motion  for  a  new  trial,  assigning  as 
reasons  therefor : 

First.  That  the  finding  of  the  court  was  contrary  to  law. 

Second.  That  the  finding  of  the  court  was  not  sustained  by 
the  evidence. 

The  motion  was  overruled,  and  he  excepted. 

The  only  question  presented  for  our  consideration  relates 
to  the  propriety  of  the  ruling  of  the  circuit  court  in  over- 
ruling the  motion  for  a  new  trial. 

The  facts  in  the  case,  as  they  are  disclosed  by  the  evidence, 
are,  that  the  appellees,  at  the  time  of  the  execution  of  the 
note  and  mortgage  in  suit,  were  husband  and  wife,  and  that 
she  was  the  separate  owner  of  the  real  estate  covered  by  the 
mortgage.  The  note  was  executed  in  consideration  of  money 
loaned.  The  appellees  were  married  on  the  19th  day  of 
July,  1886,  and  the  loan  was  effected  on  the  26th  day  of 
the  same  month.  The  appellee  Minerva  testified  that  she 
applied  for  the  loan  on  the  24th  day  of  July,  while  the  at- 
torney through  whom  the  loan  was  effected,  testified  that  she 
made  the  application  before  her  marriage  with  her  co-de- 
fendant. 

The  appellees  had  an  agreement  between  themselves  that 
the  money  was  to  be  borrowed  for  the  use  of  the  husband. 
The  appellee  Minerva  went  to  the  attorney,  through  whom 
the  loan  was  made,  alone,  and  represented  to  him  that  she 
desired  to  borrow  the  money  for  her  own  use  to  pay  certain 
legal  obligations,  which  she  named.  She  returned  to  the 
office  of  the  attorney,  with  her  husband,  on  the  26th  day  of 
July,  when  the  note  and  mortgage  were  prepared  and  signed 
and  she  received  a  check  for  the  money  payable  to  herself. 
She  presented  the  check  at  the  bank,  received  the  money 
therefor,  and  upon  returning  home  delivered  it  to  her  hus- 
band. He  used  a  small  portion  of  the  money  to  pay  a  board 
bill  due  from  himself,  and  to  purchase  some  clothing.  With 
the  remainder  he  paid  the  fare  of  himself,  his  wife  and  her 
children  to  the  city  of  St.  Louis,  and  purchased  necessary 
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household  goods  to  set  them  up  for  housekeeping  in  that 
city.  They  left  Vincennes  where  the  loan  was  negotiated, 
and  where  they  had  resided  up  to  that  time,  at  2  o'clock  on 
the  night  of  the  day  the  money  was  procured  and  located  in 
St.  Louis,  Missouri,  where  they  resided  at  the  time  of  the 
trial  of  this  cause.  At  the  time  of  the  loan  the  appellee 
Thomas  F.  McNeal  had  no  property  of  any  description. 

The  question  is  whether  these  facts  sustain  the  plea  of  the 
appellee  Minerva,  to  the  effect  that  the  debt  evidenced  by 
the  note  in  suit  is  not  her  debt,  but  the  debt  of  her  husband, 
and  that  she  is  only  a  surety  on  said  note. 

Acting  upon  the  well  known  rule  that  it  is  for  the  trial 
court  to  weigh  the  evidence,  we  must  assume  that  the  appli- 
cation for  the  loan  was  made  on  the  24th  day  of  July,  after 
the  marriage  of  the  appellee  Minerva  with  her  co-defend- 
ant. But  assuming  this  fact  as  true,  it  does  not  follow  that 
the  other  facts  sustain  her  plea.  She  applied  for  the  loan  in 
the  absence  of  her  husband,  stating  that  the  money  was  for 
her  use.  She  negotiated  the  loan  in  the  absence  of  her  hus- 
band. The  check  was  made  payable  to  her,  and  she  actually 
received  the  money  without  any  knowledge  or  information 
on  the  part  of  the  lender,  or  reason  to  believe,  that  it  was 
for  the  use  of  any  person  other  than  herself.  To  permit  her, 
under  these  circumstances,  to  defeat  the  note  and  mortgage, 
on  the  ground  that  she  was  the  mere  surety  of  her  husband, 
would  be  to  permit  her  to  perpetrate  a  gross  fraud,  to  the 
great  loss  of  the  appellant's  wards,  to  whom  the  money  be- 
longed. Had  the  appellant  interposed  a  plea  of  estoppel, 
these  facts  would  fully  sustain  it.  Ward  v.  Berkshire  Life 
Ins.  Co.,  108  Ind.  301. 

But  we  do  not  think  it  was  necessary  in  this  case  to  in- 
terpose a  plea  of  estoppel.  The  appellee  Minerva  nego- 
tiated the  loan,  and  actually  received  the  consideration  of 
the  note  in  suit. 

In  the  case  of  Vogel  v.  Leichner,  102  Ind.  55,  it  was  held 
that  the  question  of  suretyship  was  not  to  be  determined  by 
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the  form  of  the  contract,  nor  from  the  basis  upon  which  the 
transaction  was  had,  but  from  the  inquiry,  was  the  wife  to 
receive,  in  person,  or  in  benefit  to  her  estate,  the  consider- 
ation upon  which  the  contract  rests? 

That  the  appellee  Minerva  did  in  fact  receive  the  consid- 
eration of  the  contract  in  suit,  in  person,  she  admits.  That 
to  obtain  it  she  represented  that  she  desired  it  for  her  own 
use,  and  that  it  was  loaned  to  her  without  any  knowledge  on 
the  part  of  the  lender,  or  reason  on  his  part  to  believe  that 
it  was  for  the  use  of  any  other  person,  she  does  not  deny. 
Under  these  facts,  as  between  her  and  the  payee  of  the  note, 
we  think  she  is  a  principal  debtor,  and  not  a  surety. 

It  must  be  borne  in  mind  that  we  are  not  dealing  with  a 
case  where  there  has  been  an  attempt  to  evade  the  statute, 
but  with  a  case  where  a  loan  is  made  to  a  married  woman,  in 
good  faith,  under  the  belief  that  the  money  is  for  her  use. 
In  such  case  the  lender  can  not  be  affected  by  any  disposition 
she  may  afterwards  make  of  the  funds  which  she  thus  re- 
ceives. 

In  our  opinion  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

FiUd  Jan.  16, 1891. 
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Hawkins  et  al.  v.  McDougal. 

Appeal. — Assignment  of  Error*. — In  the  absence  of  an  assignment  of  errors 
it  is  the  duty  of  this  court  to  dismiss  the  appeal. 

From  the  Daviess  Circuit  Court. 

A.  J.  Padgett,  A.  Paget  and  H.  Burns,  for  appellants. 
J.  H.  O'Neall  and  W.  Hefferman,  for  appellee. 
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Elliott,  J. — There  is  no  assignment  of  errors,  and  hence 
this  court  has  no  jurisdiction  of  this  cause.  The  assign- 
ment of  errors  constitutes  the  complaint  of  the  appellant  in 
all  cases  appealed  from  the  trial  courts,  and  in  the  absence 
of  an  assignment  it  is  the  duty  of  this  court  to  dismiss  the 
appeal.  Estate  of  Thomas  v.  Service,  90  Ind.  128 ;  Bacon  v. 
Withrow,  110  Ind.  94;  Smythe  v.  Boswell,  117  Ind.  365,  and 
cases  cited  p.  366;  Lawrence  v.  Wood,  122  Ind.  452. 

Appeal  dismissed,  at  costs  of  the  appellants. 

Filed  Nov.  11, 1890. 


No.  14,071. 

Mitchell  v.  Friedley  et  al. 

Pbomissoby  Note. — Action  on. — Pleading. — Answer. — Compromise. — In  an 
action  on  a  note  an  answer  alleging  a  compromise,  settlement  or  ad- 
justment of  the  note  in  suit  with  an  agent  of  the  plaintiff's,  without 
stating  the  terms  of  the  compromise  or  the  nature  of  the  settlement  or 
adjustment,  is  demurrable. 

Same. — Settlement. — In  an  action  on  a  note  an  answer  alleging  a  settlement 
with  a  former  owner  of  the  note,  without  stating  the  facts  constituting 
the  alleged  settlement,^  that  the  settlement  was  made  before  the  de- 
fendant received  notice  of  the  assignment  of  the  note  to  the  holders,  is 
bad. 

Same. — Set-Off. — Where  a  note  is  owned  jointly  by  several  persons,  the 
maker  can  not  set  off  against  it  a  debt  due  from  one  of  the  owners. 

Practice. —  Venire  de  Novo. — A  writ  of  venire  de  novo  will  be  awarded 
against  the  court's  finding  only  for  imperfection  in  form. 

Same. — Trial  by  Court. —  Withdrawal  of  Finding. — Where  the  court  first  an- 
nounced a  general  finding,  but  when  reminded  that  a  special  finding  had 
been  requested,  withdrew  the  general  finding,  and  announced  that  a 
special  finding  would  be  returned,  and  afterwards  made  a  special  find- 
ing, such  action  was  not  error. 

Same. — Dismissal  of  Cross- Complaint. — But  in  such  case  it  was  error  for  the 
court  to  overrule  the  appellant's  motion  to  dismiss  his  cross-complaint. 

Vol.  126.— 36 
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made  after  the  general  finding  was  withdrawn  bat  before  the  special 
finding  was  prepared.    Section  333,  K.  S.  1881. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn  and  G.  G.  Dunn,  for  appellant. 
J.  W.  Buskirk,  /.  Giles,  J.  A.  Zaring  and  M.  B.  Hottel,  for 
appellees. 

Berkshire,  J. — This  action  rests  upon  a  promissory  note 
held  by  the  appellees  against  the  appellant. 

The  appellant  filed  several  paragraphs  of  answer. 

Demurrers  were  sustained  to  the  third  and  fourth  para- 
graphs, and  proper  exceptions  reserved. 

Replies  were  filed  to  all  of  the  other  paragraphs  except 
the  general  denial. 

The  appellant  likewise  filed  a  cross-complaint,  upon  which 
issue  was  joined. 

The  cause  was  submitted  to  the  court  for  trial,  and  at  the 
proper  time  a  request  was  made  by  the  appellant  for  a  spe- 
cial finding. 

After  the  conclusion  of  the  trial  the  court  returned  its 
special  finding,  and  the  conclusions  of  law  being  adverse  to 
the  appellant,  he  reserved  exceptions  thereto,  and  filed  his 
written  motion  for  a  venire  de  novo. 

The  court  overruled  this  motion,  and  the  appellant  saved 
an  exception,  and  thereupon  judgment  was  rendered  by  the 
court  for  the  appellees  in  the  main  action  and  in  the  cross- 
action  as  well.  At  the  proper  time  the  appellant  filed  his 
written  motion  for  a  new  trial,  which  was  overruled  by  the 
court,  and  an  exception  noted  in  the  record. 

The  errors  assigned  bring  in  question  the  rulings  of  the 
court  in  sustaining  the  demurrers  to  the  third  and  fourth 
paragraphs  of  answer,  in  overruling  the  motion  for  a  venire 
de  novo,  in  overruling  the  motion  for  a  new  trial,  and  the 
propriety  of  the  court's  conclusions  of  law  upon  the  facts 
found. 

The  third  paragraph  of  answer  alleges  that  before  the 
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commencement  of  this  action  the  appellant  compromised, 
settled  and  adjusted  the  note  in  suit  with  one  Robert  Kelley, 
the  duly  authorized  and  acting  agent  of  the  appellees  in  that 
behalf. 

It  is  sufficient  to  say  that  this  paragraph  of  answer  is  in- 
firm, for  the  reason  that  it  alleges  conclusions,  and  not  facts. 

If  there  was  a  compromise  of  the  liability  that  existed 
upon  the  note,  what  were  its  terms  and  conditions  ?  What 
was  there  to  rest  a  compromise  upon  ? 

If  there  was  a  settlement,  in  what  way  was  the  indebted- 
ness represented  by  the  note  settled  ?  Was  it  paid,  or  was 
there  an  accord  and  satisfaction  ;  and  if  adjusted,  what  was 
the  nature  of  the  transaction  ? 

If  the  facts  had  been  stated  the  court  might,  or  might  not, 
have  been  of  the  opinion  that  there  had  been  a  valid  and 
binding  compromise,  settlement  or  adjustment. 

The  fourth  paragraph  alleges  that  the'  money  represented 
by  the  said  note  was  not  the  money  of  Emily  Kelley,  who  is 
named  as  payee,  but  was  the  money  of  one  Robert  Kelley, 
with  whom  the  transaction  took  place  which  terminated  in 
the  execution  of  the  note ;  that  the  same  was  executed  to 
said  Robert  Kelley  in  the  name  of  Emily  Kelley,  and  that 
long  before  the  bringing  of  this  suit  the  appellant  settled  the 
same  with  the  said  Robert  Kelley. 

The  theory  of  this  paragraph  of  answer  is  not  that  the  ap- 
pellees were  not. the  legal  holders  of  the  note  when  they  in- 
stituted the  suit,  for  the  complaint  alleges,  and  the  answer 
does  not  seek  to  avoid  the  averment,  that  the  said  Robert 
Kelley  assigned  all  of  his  interest  in  the  note  to  them  on 
the  9th  day  of  December,  1886. 

The  answer  to  be  sufficient  should  contain  a  statement  of 
the  facts  constituting  the  alleged  settlement,  and  should  aver, 
also,  that  the  settlement  was  prior  to  the  time  at  which  the 
appellant  received  notice  of  the  assignment  of  the  note  to 
the  appellees. 

There  may  be  other  infirmities  in  the  answer,  but  those  to 
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which  we  have  called  attention  are  sufficient  to  justify  the 
ruling  of  the  court  in  sustaining  the  demurrer  thereto. 

The  court  committed  no  error  in  overruling  the  motion 
for  a  venire  de  novo.  The  special  finding  was  in  proper  form, 
and  for  no  other  reason  than  imperfection  in  form  will  the 
writ  of  venire  de  novo  be  awarded  against  the  court's  finding. 

We  find  no  error  in  the  conclusions  of  law  announced  by 
the  court  in  its  special  finding. 

The  facts  found  support  the  conclusions  of  law  as  stated. 

We  come  lastly  to  the  ruling  of  the  court  upon  the  mo- 
tion for  a  new  trial. 

We  have  considered  the  evidence,  and  are  unable  to  say 
that  it  does  not  support  the  finding  of  the  court  in  view  of 
the  rule  so  often  announced  by  this  court. 

The  damages  assessed  are  not  excessive.  The  appellant 
was  not  entitled  to  set  off  an  indebtedness  due  him  from 
Robert  Kelley  alone  against  his  debt  due  to  the  appellees  and 
said  Kelley  jointly. 

Until  the  death  of  Emily  Kelley,  the  payee  of  the  note, 
the  right  of  set-off  claimed  did  not  exist ;  and  upon  her  de- 
cease the  indebtedness  which  the  note  of  the  appellant  rep- 
resented vested  jointly  in  the  said  Robert  Kelley  and  the 
appellees,  hence  there  was  no  such  mutuality  as  must  exist 
when  the  right  of  set-off  prevails. 

The  law,  as  applicable  to  the  question  here  involved,  is  so 
well  settled  as  not  to  require  a  citation  of  authorities  in  sup- 
port of  our  conclusion,  and  especially  is  this  true  in  view 
of  the  fact  that  appellant's  counsel  cite  no  authority  to  sup- 
port their  contention  to  the  contrary. 

The  judge  from  the  bench  first  announced  a  general  find- 
ing in  the  cause,  but  when  reminded  that  a  special  finding 
had  been  requested,  recalled  the  request,  and  the  general 
finding  announced  was  withdrawn,  and  the  announcement 
made  that  a  special  finding  would  be  returned.  Afterwards, 
as  already  indicated  in  the  former  part  of  this  opinion,  a 
special  finding  in  due  form  was  made  and  filed.     In  this  ac- 
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tion  of  the  court  there  was  no  error,  but  an  avoidance  of 
error.  The  court  having  been  requested  to  make  a  special 
finding  it  became  its  duty  to  comply  with  the  request,  and  a 
refusal  so  to  do  would  have  been  error. 

After  the  general  finding  had  been  withdrawn,  as  already 
stated,  but  before  the  special  finding  had  been  prepared,  the 
appellant  moved  the  court  to  allow  him  to  dismiss  his  cross- 
complaint  ;  the  court  overruled  this  motion  of  the  appellant 
and  he  properly  reserved  an  exception.  This  ruling  of  the 
court  is  assigned  as  one  of  the  causes  for  a  new  trial. 

We  are  of  the  opinion  that  the  ruling  of  the  court  was 
erroneous. 

Section  333,  R.  S.  1881,  so  far  as  we  need  quote  it,  reads 
as  follows : 

"An  action  may  be  dismissed  without  prejudice — First. 
By  the  plaintiff,  before  the  jury  retires;  or,  when  the  trial  is 
by  the  court,  at  any  time  before  the  finding  of  the  court  is 
announced." 

It  is  hardly  necessary  to  state  that  this  section  applies  to 
a  cross-complainant  the  same  as  to  a  plaintiff. 

In  this  case  there  was  but  one  finding  made  by  the  court, 
and  that  is  the  special  finding  which  is  found  in  the  record, 
and  when  we  look  to  this  finding  the  appellant's  motion  to 
dismiss  was  clearly  within  the  statute  quoted  above. 

It  may  be  contended  that  the  appellant  learned  the  mind 
of  the  judge  presiding  by  the  announcement  of  the  general 
finding,  but  this  was  no  fault  of  the  appellant.  He  had  the 
right  to  suppose  that  the  court  would  make  the  proper  find- 
\  ing,  and  could  not  be  prejudiced  by  any  unauthorized  an- 
nouncement made  by  the  judge  as  to  the  conclusion  to  which 
he  had  arrived  as  to  what  the  finding  of  the  court  should  be. 
What  the  judge  did  when  he  undertook  to  announce  a  gen- 
eral finding  was  no  more  authoritative  under  the  circum- 
stances than  if  he  had  called  the  attorneys  to  the  bench,  and 
made  known  what  his  finding  would  be.  But  again :  the 
general  finding  announced  by  the  court  was  not  conclusive 
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as  to  the  conclusion  the  court  would  reach  when  it  came  to 
find  the  facts  specially. 

We  can  not  say,  as  a  matter  of  law,  that  the  appellant  was 
informed,  when  he  made  his  motion  for  leave  to  dismiss  his 
complaint,  that  the  court's  finding  would  be  adverse  to  him, 
and  in  favor  of  the  appellees. 

But  further :  when  the  general  finding  was  withdrawn  the 
case  was  still  in  the  breast  of  the  court  as  if  no  general  find- 
ing had  been  announced,  and  the  court  was  free  to  determine 
it,  the  same  as  any  other  case  tried  by  the  court. 

The  rights  of  the  parties,  as  to  all  subsequent  proceedings 
which  might  follow  the  finding  of  the  court,  depended  upon 
the  special  finding  of  the  court,  and  the  general  finding  which 
the  judge  announced  could  have  no  controlling  influence  in 
the  case  for  any  purpose  whatever. 

The  following  cases,  heretofore  decided  by  this  court,  while 
not  exactly  in  point,  support  our  conclusion  :  Cohn  v.  Rum- 
ely,  74  Ind.  120 ;  Burns  v.  Reigelsberger,  70  Ind.  522. 

For  the  error  indicated  that  part  of  the  judgment  resting 
upon  the  cross-action  is  reversed,  with  directions  to  the 
court  below  to  sustain  the  motion  of  the  appellant  to  dis- 
miss his  cross-complaint,  and  it  is  ordered  that  the  cross- 
complaint  be  dismissed. 

The  judgment,  so  far  as  it  rests  upon  the  issues  in  the  main 
action,  and  for  costs,  is  affirmed ;  and  it  is  ordered  that  one- 
half  of  the  costs  of  this  appeal  be  paid  by  the  appellant,  and 
the  remaining  one-half  by  the  appellees. 

Filed  Jan.  16, 1891. 
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Hawkins  et  al  v.  Heinzman  bt  al.  Iw ..  aw 

Appeal. — Assignment  of  Enron. — A  joint  assignment  of  errors  must  be  good 
as  to  all  who  unite  in  it,  or  it  will  not  be  good  as  to  any  of  the  appel- 
lants. 

Sams. — Infant  Defendants. — Service  of  Process. — Record. — Where  the  record 
recites  that  the  infant  defendants  were  served  with  process ;  that  a 
guardian  ad  litem  was  appointed  for  them,  and  that  he  filed  an  answer, 
it  can  not  be  objected,  on  appeal,  that  the  record  shows  that  the  infant 
defendants  were  not  served  with  process. 

Same. — Supplemental  Complaint. — Objections  Not  Raised  Below. — An  objec- 
tion that  there  was  irregularity  in  the  filing  of  a  supplemental  complaint 
can  not  be  made  for  the  first  time  in  this  court. 

New  Trial. — As  of  Right. — Partition. — Where  the  title  to  real  estate  is 
not  put  in  issue  by  the  pleadings  in  partition  proceedings,  a  party  is 
not  entitled  to  a  new  trial  as  of  right. 

From  the  Daviess  Circuit  Court. 

A.  J.  Padgett,  A.  Paget  and  H.  Burns,  for  appellants. 
J.  H.  (yNeatt  and  W.  Hefferman,  for  appellees. 

Elliott.  J. — There  is  a  single  assignment  of  errors  in 
which  all  of  the  appellants  join,  and  under  a  long  settled 
rale  of  this  court  a  joint  assignment  of  errors  must  be  good 
as  to  all  who  unite  in  it,  or  it  will  not  be  good  as  to  any  of 
the  appellants.  The  only  exception  to  this  long  existing 
rule  is  in  cases  where  the  wife  is  the  real  party  in  interest 
and  her  husband  joins  her  in  the  assignment.  Under  this 
rule,  should  we  apply  it  in  its  rigid  force,  we  should  be 
compelled  to  deny  the  appeal  without  further  consideration, 
for  the  assignment  is  certainly  not  good  as  to  all  who  unite 
in  it,  but  as  some  other  cases  depend  upon  the  judgment  in 
this  case  we  will  not  apply  the  rule  in  its  rigorous  strictness. 

It  is  urged  that  the  trial  court  had  no  jurisdiction  of  the 
persons  of  some  of  the  defendants,  and  this  argument  rests 
upon  the  assumption  that  the  record  shows  that  these  de- 
fendants were  infants,  and  that  they  were  not  served  with 
process.     This  assumption  is  valid  only  in  so  far  as  the  ques- 
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tion  of  nonage  is  concerned ;  it  is  not  valid,  however,  to 
any  greater  extent,  for  the  record  does  not  show  that  the  in- 
fant defendants  were  not  served  with  process ;  on  the  con- 
trary, the  record  recites  that  the  infant  defendants  were 
served  with  process ;  that  a  guardian  ad  litem  was  appointed 
for  them,  and  that  he  filed  an  answer.  The  summons  is  not 
in  the  record,  but  the  precept  filed  with  the  clerk  did  not  re- 
quire it  to  be  incorporated.  It  is  quite  clear  that,  under  the 
rule  that  all  reasonable  presumptions  are  to  be  made  in  favor 
of  the  regularity  of  the  proceedings  of  the  trial  court,  the 
point  that  the  trial  court  had  no  jurisdiction  is  unavailing. 

No  objection  was  made  to  the  filing  of  the  supplemental 
complaint  in  the  court  below,  and  it  is  too  late  to  make  such 
an  objection  here,  so  that  even  if  it  should  be  conceded  that 
there  was  some  irregularity  in  filing  the  supplemental  com- 
plaint, the  appellants  are  in  no  situation  to  avail  themselves 
of  it.  Martin  v.  Noble.  29  Ind.  216 ;  Wood  v.  Ostram,  29 
Ind.  177.  The  case  of  Pond  v.  Irwin,  113  Ind.  243,  cited 
by  the  appellants'  counsel,  is  against  their  position  rather 
than  for  it. 

Where  the  title  to  real  estate  is  not  put  in  issue  by  the 
pleadings  in  partition  proceedings,  a  party  is  not  entitled  to 
a  new  trial  as  a  matter  of  right.  Gullett  v.  Miller,  106  Ind. 
75.  The  parties  in  this  case  as  to  whom  the  title  was  not 
put  in  issue  were,  therefore,  not  entitled  to  a  new  trial. 
Conceding  that  the  pleadings  as  to  some  of  the  parties  do 
put  the  title  in  issue  as  to  them,  and  that  they  were  entitled 
to  a  new  trial  as  a  matter  of  right,  still  there  can  be  no  re- 
versal, for  the  assignment  of  error  is  joint  and  is  not  good 
as  to  all  who  unite  in  it,  for  as  to  some  of  them  the  title  was 
not  attempted  to  be  put  in  issue  in  any  mode. 

Judgment  affirmed. 

Filed  Not.  11, 1890 ;  petition  for  a  rehearing  overruled  Jan.  16, 1891. 
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De  Pauw  ctalv.  The  Bank  of  Salem. 
No.  14,487. 

De  Pauw  et  al.  v.  The  Bank  of  Salem. 

Pbomissory  Note. — Payable  at  Bank. — Inland  Bill  of  Exchange. — A  now 
payable  to  order  at  a  bank  in  this  State  is  negotiable  as  an  inland  bill 
of  exchange.  The  fact  that  the  bank  at  which  the  note  is  made  payable 
and  negotiable  is  also  the  payee  does  not  destroy  its  commercial  quality. 

Same. — Endorser. — Liability  of  at  Endorser  or  Surety. — Notice  of  Non-Payment, 
— One  who  endorses  such  note  before  delivery,  with  the  intention  of  as- 
suming the  liability  of  an  endorser,  in  order  lo  give  the  principaJ  in 
the  note  credit  with  the  bank,  is  liable  as  an  endorser,  and  not  as  surety, 
and  the  failnre  of  the  bank  to  give  notice  of  the  dishonor  of  the  note 
results  in  his  discharge ;  and  it  is  immaterial  that  the  bank  and  the 
maker  of  the  note  intended  that  the  endorser  should  be  bound  as  surety, 
unless  there  was  an  agreement  with  the  endorser. 

Same. — Blanks. — Power  to  FUl. — Alteration.— Where  one  signs  a  note  in 
blank,  or  leaves  blanks  in  it  necessary  to  be  filled  in  order  to  make  it 
a  complete  contract,  and  delivers  it  in  this  condition,  he  thereby  clothes 
the  holder  with  implied  authority  to  fill  the  blanks.  But  where  a  con- 
tract complete  in  all  its  terms  is  intrusted  to  the  maker  by  the  indorser 
to  be  delivered,  he  has  no  implied  authority  to  make  an  agreement  with 
the  payee  that  the  endorser  shall  be  liable  as  surety. 

From  the  Washington  Circuit  Court. 

A.  Dowling,  for  appellants. 

A.  B.  Collins,  8.  B.  Voyles  and  H.  Morris,  for  appellee. 

Mitchell,  J. — The  decision  in  this  case  depends  upon  the 
conclusions  of  law  to  be  drawn  from  the  following  facts :  In 
April,  1884,  Andrew  J.  Mcintosh  executed  a  promissory 
note  for  $1,500  to  the  Bank  of  Salem,  Indiana,  the  bank  be- 
ing named  therein  as  payee.  The  note  was  negotiated  and 
payable  at  the  Bank  of  Salem,  Indiana,  and  was  given  as  a 
second  renewal  of  a  note  similarly  signed,  which  had  been 
executed  in  consideration  of  money  loaned  to  Andrew  J. 
Mcintosh.  The  name  of  Newland  T.  DePauw  was  endorsed 
on  the  back  of  the  note  before  it  was  delivered  by  Mcintosh, 
the  latter  having  signed  on  the  face  as  maker.  The  note  was 
delivered  to  the  bank  in  the  absence  of  the  endorser. 

Without  finding  that  there  was  any  agreement,  either  ex- 
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press  or  implied,  concerning  the  character  of  the  obligation 
to  be  assumed  by  the  endorser,  the  court  found  that  the  of- 
ficers of  the  bank  and  Mcintosh  intended,  at  the  time  the 
note  was  delivered  and  accepted,  that  De  Pauw  should  be 
liable  as  surety,  but  that  the  latter  intended  to  assume  the 
character  and  liability  of  an  endorser,  in  order  to  give  the 
former  credit  with  the  bank,  but  that  he  did  not  inform  the 
officers  of  the  bank  of  his  intention  in  that  regard. 

The  note  was  never  protested  for  non-payment,  nor  was 
the  endorser  ever  notified  of  the  dishonor  of  the  paper. 

Both  maker  and  endorser  knew  that  it  was  a  requirement 
of  the  bank  that  all  notes  should  have  two  names  before 
they  could  be  accepted  for  loans. 

The  notes  for  which  the  one  in  suit  had  been  given  in  re- 
newal had  run  until  they  were  from  three  months  to  a  year 
or  more  past  due  before  renewal  notes  were  given. .  Mcin- 
tosh is  insolvent. 

It  was  the  opinion  of  the  learned  circuit  court  that  upon 
the  foregoing  facts  the  appellant  was  liable  as  a  surety  or 
joint  maker. 

If  the  defendant,  by  signing  his  name  on  the  back  of  the 
note  before  its  inception,  did  so  under  such  circumstances  as 
to  impose  upon  him  the  liability  of  a  maker,  then  he  was 
not  entitled  to  notice,  as  the  rule  is  that  a  surety  or  joint 
promisor  is  bound  to  take  notice  of  the  default  of  his  prin- 
cipal ;  while,  on  the  other  hand,  if  his  liability  was  that  of 
an  endorser,  the  failure  of  the  bank  to  give  notice  of  the  dis- 
honor of  the  paper  resulted  in  his  discharge. 

It  was  settled  as  the  law  of  this  State,  in  Wells  v.  Jackson, 
6  Blackf.  40,  that  where  one,  not  the  payee  of  a  note,  not 
negotiable  as  an  inland  bill  of  exchange,  wrote  his  name 
upon  the  back  of  the  paper,  prior  to  or  at  the  time  of  its 
inception,  without  any  agreement  expressing  the  real  nature 
of  the  obligation  intended  to  be  assumed,  he  thereby  con- 
ferred authority  upon  the  payee  to  treat  him  as  a  surety  or 
joint  promisor,  while  a  similar  act  in  respect  to  a  note  ne- 
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gotiable  as  an  inland  bill  of  exchange  subjected  the  person 
so  signing  presumably  to  the  liability,  as  well  as  to  the  priv- 
ileges and  immunities,  of  an  endorser.  Whatever  apparent 
fluctuations  there  may  appear  to  be  in  the  decisions,  the  rule 
as  enunciated  in  Wells  v.  Jackson,  supra,  must  be  regarded 
as  the  settled  law  of  this  State.  For  the  purpose  of  carry- 
ing into  effect  the  intention  of  the  parties  to  the  contract, 
parol  evidence  of  the  facts  and  circumstances  attending  the 
transaction  is  admissible,  and  the  prima  facie  liability  of 
one  who  thus  signs  his  name  may  be  shown  to  be,  in  fact, 
that  of  a  maker  instead  of  an  endorser,  but  the  rule  is,  in 
the  absence  of  evidence  showing  an  intention  on  the  part  of 
one  who  signs  in  blank  to  be  bound  as  maker,  that  he  will 
be  held  liable  only  as  endorser.  Pool  v.  Anderson,  116  Ind. 
88,  and  cases  cited;  Moorman  v.  Wood,  117  Ind.  144,  and 
cases  cited ;  Good  v.  Martin,  95  U.  S.  90. 

The  significance  of  the  rule  lies  wholly  in  determining  in 
each  case  the  necessity  of  giving  or  not  giving  notice  to  the 
person  whose  name  has  been  thus  signed,  of  the  non-pay- 
ment of  the  note.  If  his  liability  is  in  fact  that  of  a  maker 
no  notice  is  necessary.  If  liable  as  an  endorser,  failure  to 
give  notice  of  non-payment  is  equivalent  to  a  discharge. 
Bronson  v.  Alexander,  48  Ind.  244. 

The  note  with  which  we  are  here  concerned  is  payable  to 
order  at  a  bank  in  this  State,  and  is,  therefore,  negotiable  as 
an  inland  bill  of  exchange  within  the  express  terms  of  the 
statute.  Section  5506,  R.  S.  1881.  We  are  not  aware  of 
any  authority  which  holds,  nor  have  we  discovered  any  rea- 
son for  holding,  that  because  the  bank  at  which  the  note  was 
made  payable  and  negotiable  is  also  the  payee,  the  commer- 
cial quality  which  the  statute  gives  to  paper  payable  at  a 
bank  in  this  State  is  thereby  destroyed.  The  note  having, 
therefore,  the  character  of  mercantile  paper,  and  having 
been  endorsed  before  it  was  delivered  in  order  to  give  the 
maker  credit  with  the  payee,  the  liability  of  the  endorser, 
while  the  paper  remains  in  the  hands  of  the  payee,  is  prima 
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facie  that  of  one  who  agrees  to  pay  the  debt  in  case  of  the 
default  of  his  principal  upon  being  duly  notified. 

It  is  competent  in  such  a  case,  according  to  some  of  the 
cases,  to  control  the  prima  facie  liability  of  the  endorser  by 
parol  evidence,  by  proving  a  mutual  agreement  on  the  part 
of  the  payee  and  the  endorser  that  the  latter  should  assume 
the  liability  of  a  surety  or  joint  maker.  "  Whether  the  con- 
tract was  one  of  endorsement  or  suretyship  depended,  not 
upon  the  intent  of  one  of  the  parties,  but  on  the  mutual  un- 
derstanding and  intent  of  both."  Kealing  v.  VanMckle,  74 
Ind.  529  (533). 

It  was,  therefore,  wholly  immaterial  what  the  bank  and 
the  maker  of  the  note  may  have  intended,  since  it  appears 
that  there  was  no  agreement  one  way  or  the  other  with  the 
endorser,  whose  intention  was  to  assume  precisely  the  lia- 
bility which  his  name  on  the  back  of  the  note  implied. 

The  facts  found  in  the  present  case  show  that  the  bank 
and  the  principal  in  the  note  intended  that  the  appellant 
should  be  bound  as  surety,  but  they  also  show  quite  as  dis- 
tinctly that  the  appellant  signed  the  note,  intending  at  the 
time  to  assume  the  liability  of  an  endorser,  in  order  to  give 
his  principal  credit  with  the  bank.  This,  of  course,  gave  the 
bank  the  security  of  both  names,  according  to  the  require- 
ment of  its  rules,  provided,  however,  it  took  the  necessary 
steps  to  fix  the  liability  of  the  endorser  by  giving  notice,  ac- 
cording to  the  rules  of  commercial  law. 

If  the  endorser,  for  his  own  protection,  elected  to  assume 
such  a  relation  to  the  paper,  as  to  require  the  bank  to  give 
notice  of  non-payment  when  the  note  matured,  why  should 
the  bank  complain  if,  because  of  its  neglect,  the  appellant 
now  insists  upon  his  contract  as  he  made  it,  and  as  it  was  ac- 
cepted by  the  bank. 

It  results  that  the  court  erred  in  its  conclusions  of  law 
upon  the  facts  found. 

The  judgment  is  reversed,  with  costs,  with  directions  to> 
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the  court  below  to  re-state  its  conclusions  of  law,  and  to 
render  judgment  in  consonance  with  the  foregoing  opinion. 

Filed  Nov.  11, 1890. 

On  Petition  for  a  Rehearing. 

McBbide,  J. — The  appellee  in  this  case  earnestly  insists 
that  a  rehearing  should  be  granted.  The  ground  upon  which 
this  is  asked  can  be  best  stated  by  quoting  from  the  petition. 
They  say :  "  The  lamented  judge,  who  was  the  author  of 
the  opinion,  seems  to  have  overlooked  the  vital  point  in- 
sisted upon  by  appellee.  *  *  Mcintosh  held  a  dual 
position ;  he  represented  himself,  of  course,  and  at  the  same 
time  he  represented  De  Pauw.  *  *  When  De  Pauw 
signed  the  note  at  New  Albany  and  sent  it  to  Mcintosh  at 
Salem,  and  failed  to  send  special  instructions,  and  foiled  to 
limit  the  authority  of  Mcintosh,  the  law  is  that  Mcintosh 
acted  as  a  sort  of  agent  for  De  Pauw,  and  whatever  Mc- 
intosh did  with  the  note  would  bind  De  Pauw.  *  *  If 
De  Pauw  intended  when  he  put  his  name  to  the  note  to  only 
stand  as  endorser,  the  law  should  hold  him  to  such  action  as 
will  protect  the  innocent  and  unsuspecting." 

The  rule  of  law  thus  invoked  has  no  application  to  the 
facts  of  this  case.  It  is  undoubtedly  the  law  that  when  one 
signs  a  note  in  blank,  or  leaves  blanks  in  it  necessary  to  be 
filled  in  order  to  make  it  a  complete  contract,  and  delivers 
it  in  this  condition,  he  thereby  clothes  the  holder  with  im- 
plied authority  to  fill  the  blanks.  And  in  such  case,  even 
if  the  blanks  are  filled  in  violation  of  the  express  under- 
standing of  the  parties,  he  will 'be  liable  to  an  innocent 
holder,  the  note  being  negotiable.  Armstrong  v.  Hdrshman, 
61  Ind.  52 ;  Cronkhite  v.  Nebeker,  81  Ind.  319 ;  Randolph 
Com.  Paper,  section  181,  and  cases  cited.  The  authority  to 
fill  the  blank  in  suoh  case  is  derived  from  the  implied  agency 
created  by  the  maker's  act  in  putting  the  paper  into  circu- 
lation. Randolph  Com.  Paper,  supra.  There  is,  however, 
in  such  cases  no  implied  authority  to  change  the  instrument 
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in  any  respect  in  which  it  is  complete  and  perfect  when  it  is 
thus  signed  and  issued.  If  the  instrument  lacks  nothing  to 
make  it  a  complete  and  perfect  contract,  the  mere  fact  that 
blanks  are  left  in  which  other  stipulations  may  be  written 
confers  no  implied  authority  upon  the  person  to  whom  it  is 
intrusted  to  fill  such  blanks.  Coburn  v.  Webb,  56  Ind.  96 ; 
Oothrupt  v.  Williamson,  61  Ind.  599 ;  Oronkhite  v.  Nebeker, 
supra,  and  numerous  cases  there  cited. 

The  meaning  of  the  contract  created  by  a  blank  endorse- 
ment of  commercial  paper  is  fixed  by  mercantile  law,  and 
the  degree  of  liability  assumed  by  the  endorser  is  as  fixed 
and  certain  as  if  its  terms  were  written  in  full.  Judge  El- 
liott, in  the  case  of  Campbell  v.  Bobbins,  29  Ind.  271,  says : 
" '  This  liability  is  not  expressed,  in  terms,  in  a  full  endorse- 
ment any  more  than  it  is  in  a  blank  one ;  it  is  an  implica- 
tion of  law  arising  from  each/  and  can  not,  in  either  case,  be 
varied  or  qualified  by  a  parol  agreement  simultaneous  with 
the  endorsement." 

It  is  true,  as  stated  in  the  original  opinion,  the  courts  have 
recognized  an  apparent  exception  to  this  rule,  by  holding 
that  it  may  be  shown  by  parol  that  the  apparent  endorser 
assumed  the  liabilities  of  a  surety,  but  as  there  stated,  this 
can  only  be  shown  by  showing  a  mutual  agreement  to  that 
effect  between  the  payee  and  the  endorser.  The  maker  of 
the  note,  to  whom  it  is  intrusted  for  delivery,  has  no  im- 
plied authority  to  make  such  an  agreement  for  him. 

De  Pauw,  in  writing  his  name  across  the  back  of  the  note 
and  saying  nothing  as  to  the  character  in  which  he  was  sign- 
ing it,  assumed  the  character  of  endorser,  and  no  other.  In 
that  character  it  was  not  necessary  that  he  should  say  any- 
thing. It  was  only  necessary  for  him  to  speak  if  he  intended 
the  primary  significance  of  that  act  to  be  varied.  There- 
fore, in  intrusting  the  note  to  Mcintosh  for  delivery,  he 
placed  in  his  hands  a  contract  which  was  fixed,  specific  and 
complete  in  all  its  terms.  There  was,  therefore,  no  room  for 
any  inference  of  any  implied  authority  in  Mcintosh  to  add 
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any  thing  to  it.  The  implied  authority  possessed  in  such 
cases  by  the  party  intrusted  with  the  contract  is  to  complete 
it.  Whatever  is  necessary  to  make  it  a  complete  contract 
according  to  the  intention  of  the  parties  he  may  do,  but  be- 
yond that  he  can  not  go. 

In  this  case  the  only  thing  needed  to  complete  the  con- 
tract was  delivery,  and  this  was  the  extent  of  the  authority 
with  which  De  Pauw  had  clothed  him.  Of  this  the  bank 
was  bound  to  take  notice. 

It  was  bound  to  know  that  the  contract  thus  presented  to 
them  was  upon  its  face  a  contract  of  endorsement,  and  noth- 
ing more ;  and  it  was  also  bound  to  know  that  if  it  wished 
to  change  the  character  of  that  contract  it  must  treat  with 
the  party  who  had  made  it. 

The  court  did  not  overlook  the  point  indicated,  and  is  still 
of  the  opinion  that  the  case  was  correctly  decided. 

Petition  for  rehearing  overruled,  at  appellee's  costs. 

Filed  Jan.  17, 1891. 


No.  14,339. 

Collins  v.  Collins  et  al. 

• 

Well. —  Widow. — Election. — Rights  of  Devisees. — Lapsed  Devise. — Descents. — 
A  testator  devised  all  of  his  real  estate  to  his  wife  for  life.  Subject  to 
the  wife's  life-estate  he  devised  a  certain  portion  of  said  real  estate  to 
his  son,  and  the  remainder  to  his  daughter.  The  daughter  and  her  only 
child  died  in  the  testator's  lifetime,  and  the  son  soon  after  his  father. 
The  widow  elected  to  take  under  the  will.  * 

Held,  that  the  devise  to  the  daughter  lapsed,  there  being  no  residuary 
legatee,  and  as  to  the  real  estate  devised  to  her  the  testator  died  intes- 
tate. 

Held,  also,  that  as  to  the  real  estate  devised  to  the  son  the  widow's  elec- 
tion to  take  under  the  will  divested  her  of  her  one-third  interest. 

Held,  also,  that  the  widow,  because  of  her  election,  was  divested  of  her 
one-third  in  the  lands  devised  to  the  daughter,  but  retained  a  one-sixth 
interest  therein. 

From  the  Marion  Superior  Court. 
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JB.  Harrison,  W.  H.  H.  Miller,  J.  JB.  Elam  and  J.  P. 
Bakery  for  appellant. 

i2.  Denny  and  /.  22.  McFee,  for  appellees. 

Bebkshire,  C.  J. — This  was  an  action  for  partition  of  real 
estate,  brought  by  the  appellant  against  the  appellees  and 
another,  who  died  after  the  action  was  instituted. 

At  special  term  the  appellant  recovered  judgment  as 
claimed  in  her  complaint,  but  in  general  term  the  judgment 
at  special  term  was  reversed.  From  the  judgment  in  gen- 
eral term  the  appellant  prosecutes  this  appeal. 

The  facts  involved  in  the  record  are  substantially  as  fol- 
lows : 

On  the  17th  day  of  June,  1878,  Isaac  Collins,  a  citizen  of 
Marion  county,  Indiana,  executed  his  last  will  and  testa- 
ment. At  that  date  he  and  the  appellant  were  husband  and 
wife,  and  the  relationship  continued  until  his  death.  When 
this  will  waa  executed  the  testator  had  two  living  children, 
namely,  Ephraim  Collins  and  Mary  Sampson,  thfe  appellant 
being  their  mother.  When  he  died  the  testator  was  seized 
of  certain  real  estate  in  Marion  county,  Indiana.  By  his 
will  he  devised  all  of  his  real  estate  to  the  appellant  during 
her  natural  life,  with  a  limitation  in  case  of  her  remarriage. 
Subject  to  the  appellant's  life-estate,  he  devised  a  certain 
portion  of  said  real  estate  to  his  son  Ephraim  by  descrip- 
tion, and  the  remaining  part  to  his  daughter  Mary  by  de- 
scription. Mary  had  but  one  child  born  to  her,  and  she  and 
the  child  died  in  the  lifetime  of  the  testator,  the  child  being 
an  infant.  The  only  heirs  at  law  of  the  testator  were  the 
appellant  and  Ephraim,  his  son.  Ephraim  died  soon  after 
his  father,  intestate,  leaving  the  appellees  and  one  other 
child,  an  infant,  who  died  after  the  institution  of  this  suit, 
as  already  stated.  The  testator  died  on  the  30th  day  of 
April,  1885.  The  appellant  in  due  time  accepted  the  pro- 
visions of  the  will. 

There  are  but  two  questions  presented  for  our  oonsidera- 
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tion :  1.  Did  the  devise  to  Mary  Sampson  lapse  ?  2.  If 
it  did,  is  the  widow's  inheritance  to  the  real  estate,  named 
in  the  devise,  cut  off  because  of  her  acceptance  of  the  pro- 
visions  of  the  will  ? 

That  the  devise  to  Mary  lapsed  we  think  is  clear.  The 
case  does  not  fall  within  the  provisions  of  section  2571,  R. 
S.  1881,  and  hence  is  not  saved  by  that  section;  and  at 
common  law  the  legacy  lapsed.  Maxwell  v.  Featherston,  83 
Ind.  339 ;   West  v.  West,  89  Ind.  529. 

The  devise  to  Mary  Sampson  having  lapsed,  and  there  be- 
ing no  residuary  devisee  named  in  the  will,  as  to  the  real 
estate  devised  to  her,  the  testator  died  intestate.  Thomas  v. 
Thomas,  108  Ind.  576,  and  cases  cited. 

The  appellant,  as  heir,  inherited  from  her  husband,  in  fee, 
the  one-half  of  this  real  estate,  and  the  other  moiety  de- 
scended to  Ephraim.  And  but  for  the  election  of  the  appel- 
lant to  accept  the  provisions  made  for  her  in  the  will  of  her 
husband,  she  would  still  be  the  unquestioned  owner  of  the 
undivided  one-half  of  said  real  estate. 

To  whatever  extent,  if  any,  the  appellant  became  divested 
of  her  title  to  said  real -estate  because  of  her  election  to  take 
under  the  will,  in  a  corresponding  degree  the  title  of  the  ap- 
pellees, as  the  surviving  heirs  of  Ephraim  Collins,  was 
thereby  increased. 

The  rights  of  the  parties  depend  upon  the  construction  to 
be  placed  upon  section  2505,  R.  S.  1881. 

In  arriving  at  a  conclusion  as  to  the  construction  to  be 
placed  upon  this  section  of  the  statute,  we  have  regarded  cer- 
tain provisions  of  the  statute  of  descents  as  influential. 

Under  section  2483,  the  widow  inherits  one-third  of  the 
real  estate  of  which  her  husband  dies  seized,  whether  he  dies 
testate  or  intestate.  Under  section  2486  her  inheritance  is 
one-half  on  condition  that  he  dies  intestate.  Under  section 
2489  three-fourths  descends  to  her  in  case  of  his  intestacy* 
Vol.  126.— 36 
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And  by  the  provisions  of  section  2490  she  takes  the  whole 
in  case  of  her  husband's  intestacy. 

Under  these  provisions  the  widow's  inheritance  in  the  real 
estate  of  which  her  husband  dies  seized  in  excess  of  the  one- 
third  given  her  by  the  provisions  of  the  first  named  section, 
is  subject  to  the  pleasure  of  her  husband  while  in  life ;  he 
may,  if  he  sees  proper,  devise  it  to  some  one  else,  and  she 
must  submit. 

But  the  one-third  goes  to  her  absolutely,  and  he  can  only 
dispose  of  it  by  testament,  subject  to  her  election  after  his 
decease.  Morris  v.  Morns',  119  Ind.  341,  and  cases  cited. 
Hence  it  was  wholly  unnecessary  for  the  Legislature  to  make 
any  provision  whereby  the  widow  might  elect  to  abide  by 
the  husband's  disposition  by  will  of  his  real  estate  in  excess 
of  the  one-third  given  her  absolutely.  Upon  the  other  hand, 
some  such  provision  was  demanded  to  make  effectual  a  de- 
vise by  the  husband  of  the  one-third. 

As  the  mischief  only  applied  to  the  one-third,  the  pre- 
sumption must  be  that  the  remedy  was  limited  thereto,  unless 
the  language  employed  in  the  statute  requires  that  it  shall 
have  a  broader  construction.  • 

The  following  is  the  reading  of  the  section : 

"  Section  2505.  If  lands  be  devised  to  a  woman,  or  a  pe- 
cuniary or  other  provision  be  made  for  her,  by  the  will 
of  her  late  husband,  in  lieu  of  her  right  to  lands  of  her 
husband,  she  shall  make  an  election  whether  she  will  take 
the  lands  so  devised  or  the  provision  so  made,  or  whether 
she  will  retain  the  right  to  one-third  of  the  land  of  her  late 
husband;  but  she  shall  not  be  entitled  to  both,  unless  it 
plainly  appear  by  the  will  to  have  been  the  intention  of  the 
testator  that  she  should  have  such  lands,  or  pecuniary  or 
other  provision  thus  devised  or  bequeathed,  in  addition  to 
her  right  in  the  lands  of  her  husband.'1 

The  language  of  the  statute  is  exactly  appropriate  to  the 
remedy  demanded.  Its  very  letter  limits  its  operation  to 
the  widow's  one-third  interest  in  the  real  estate  of  which  her 
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husband  dies  seized,  and  which  he  can  not  divest  her  of  ex- 
cept as  in  this  statute  provided.  The  provision  in  the  will 
of  her  husband,  upon  her  acceptance  after  his  death,  is  sub- 
stituted for  the  widow's  one-third,  and  extends  no  further ; 
as  is  said  in  Armstrong  v.  Berreman,  13  Ind.  422 :  "  She 
shall  elect  whether  she  will  take  the  provision  so  made,  or 
retain  the  right  to  one-third  of  the  land  of  her  late  husband, 
but  she  shall  not  be  entitled  to  both,  etc.  Both  what  ?  Both 
the  provision  thus  made,  and  one-third  of  the  land" 

Our  conclusion,  therefore,  is,  that  as  to  the  real  estate 
which  was  devised  to  Ephraim  the  appellant's  one-third  in- 
terest was  divested  because  of  her  election  to  accept  the  pro- 
visions of  the  will. 

But  as  to  the  lands  devised  to  Mary,  the  will  being  in- 
operative, the  same  was  cast  upon  the  heirs  of  the  decedent, 
one-half  going  to  the  appellant  as  widow,  and  the  other  half 
to  Ephraim.  Section  2486,  supra;  Thomas  v.  Thomas, 
supra. 

Her  election  to  take  under  the  will  likewise  divested  her 
of  her  one-third  in  the  lands  devised  to  Mary,  but  she  still 
retained  her  interest  in  excess  of  the  one-third,  which  is  one- 
sixth. 

Any  other  conclusion,  we  think,  is  in  the  face  of  the  stat- 
ute and  the  evident  intention  of  the  Legislature. 

Our  conclusion  is  in  harmony  with  the  manifest  intention 
of  the  testator  when  he  executed  his  will.  At  that  time  the 
apparent  interest  of  the  appellant  in  his  real  estate  was  one- 
third,  and  in  lieu  of  such  apparent  interest  he  gave  her  a 
life-estate  in  the  whole.  He  evidently  did  not  contemplate 
at  that  time  that  she  would  inherit  a  greater  interest,  and 
hence  made  no  provision  in  lieu  thereof.  The  conclusion  to 
which  we  have  arrived  harmonizes  with  Ragsdale  v.  Parrish, 
74  Ind.  191,  and  <? Harrow  v.  Whitney,  85  Ind.  140.  In  those 
cases  the  only  interest  which  the  widow  held  was  the  one- 
third.  And  we  are  not  in  conflict  with  Armstrong  v.  Ber- 
reman, supra,  and  Waugh  v.  Riley,  68  Ind.  482.     In  those 
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cases  no  pecuniary  provision  was  made  for  the  widow  to 
which  she  was  not  entitled  under  the  law. 

In  such  case  the  law  casts  the  real  estate  upon  the  widow, 
the  husband  dying  without  issue,  and  without  father  or 
mother  him  surviving.     Section  2490,  supra. 

We  are  inclined*  to  think  that  the  later  cases  do  not  antag- 
onize the  earlier  decisions,  and  that  all  of  them  were  rightly 
decided. 

The  judgment  in  general  term  is  reversed,  with  directions 
to  remand  the  cause  to  special  term  for  a  new  trial  according 
to  the  construction  placed  upon  said  section  2505  of  the 
statute,  as  announced  in  this  opinion. 

Filed  Nov.  11, 1890. 

On  Petition  fob  a  Rehearing. 

Berkshire,  J. — After  having  carefully  considered  the  pe- 
tition for  a  rehearing  in  the  foregoing  cause,  we  have  come 
to  the  conclusion  that  in  view  of  the  circumstances  under 
which  this  case  comes  to  this  court,  and  the  conclusion 
reached,  the  judgment  as  to  costs  ought  to  be  modified,  and 
now  order  that  parties  pay  one-half  of  the  costs  respectively. 
In  other  respects  the  petition  is  overruled. 

Filed  Jan.  17, 1891. 


"No.  14,733. 

Anderson  et  al.  v.  Pedigo  et  ai*. 

Exbcutob's  Sale. — Stifling  Competition. — Where  property  is  purchased  at 
an  executor's  sale  for  much  less  than  its  actual  value  by  means  of  repre- 
sentations made  by  the  widow  to  those  interested  in  the  estate  that  she 
would  bid  it  off  for  a  sum  much  greater  than  the  bid  which  she  actu- 
ally made,  by  means  of  which  parties  who  would  have  bid  a  greater  sum 
were  induced  to  stay  away  from  the  sale,  the  Bale  will  be  set  aside. 

Sams. — The  unauthorised  statements  of  a  brother  of  the  widow  as  to  what 
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she  would   bid  are   not  binding  upon  her,  and  will  not  invalidate  her 
title  acquired  at  such  sale. 

)      From  the  Monroe  Circuit  "Court. 

J.  JET.  Louden,  W.  P.  Rogers,  J.  W.  Buskirk,  P.  K.  Bus- 
kirk,  R.  W.  Miers  and  E.  Corr,  for  appellants. 
/.  R.  East  and  W.  H.  East,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellants  to  set  aside  a  sale  of  personal  property  made 
by  the  executor  of  the  will  of  Simeon  Pedigo  to  the  appel- 
lant Mary  B.  Pedigo,  who  is  the  widow  of  the  said  Simeon. 
The  material  allegations  in  the  complaint  are  to  the  effect 
that  appellant  William  J.  Lowe,  as  the  executor  of  the  last 
will  of  the  deceased,  sold  the  personal  property  at  public 
sale  on  the  6th  day  of  October,  1888 ;  that  among  other 
property,  the  executor  sold  a  washing  machine  factory  and 
planing  mill,  of  the  value  of  $2,700  to  the  said  Mary  B.  Ped- 
igo, for  the  sum  of  $800 ;  that  on  the  day  of  the  sale,  and 
prior  thereto,  the  appellant  Ed.  L.  Anderson  and  the  said 
Mary,  with  the  intent  to  keep  parties  from  bidding  on  said 
property,  and  with  the  fraudulent  intent  to  buy  said  prop- 
erty at  a  greatly  reduced  price,  represented  to  Solon  Pedigo 
and  other  creditors  of  said  estate  that  the  said  Anderson  and 
Mary  would  bid  on  said  factory  and  planing  mill  the  sum  of 
$1,500,  and  that  the  said  Mary  would  use  the  amount  of  in- 
surance money  received  by  her  on  account  of  the  death  of  her 
husband  to  pay  off  the  debts  of  said  estate ;  that  relying  on 
said  representations  the  said  Solon  did  not  attend  the  sale 
I  and  bid  on  said  property,  otherwise  he  would  have  bid  there- 
for the  sura  of  $1,500 ;  that  on  a  fair  sale  said  property  will 
bring  $2,000;  that  the  estate  is  indebted  to  the  appellees  in 
the  sum  of  $1,100. 

With  the  complaint  the  appellees  filed  a  bond,  binding 
themselves  to  make  the  property  in  controversy  bring  at- 
least  $1,500  in  the  event  a  resale  was  ordered. 

The  court  overruled  a  demurrer  to  the  complaint,  and  upon 
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a  trial  of  the  cause  set  the  sale  aside  and  ordered  the  prop- 
erty resold. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  court  in  overruling  a  demurrer  to  the 
complaint,  and  in  overruling  the  motion  of  the  appellants 
for  a  new  trial. 

We  are  not  favored  with  a  brief  on  behalf  of  the  appel- 
lees, and  for  that  reason  are  without  information  as  to  the 
grounds  upon  which  the  circuit  court  made  its  several  rul- 
ings in  their  favor. 

We  are  of  the  opinion,  however,  that  the  court  did  not 
err  in  overruling  the  demurrer  to  the  complaint.  If  the  ap- 
pellants bought  the  property  in  controversy  for  a  much  less 
sum  than  its  actual  value  by  means  of  representations  made 
to  those  interested  in  the  estate  to  the  effect  that  they  would 
bid  it  off  for  a  sum  much  greater  than  the  bid  which  they 
actually  made,  by  means  of  which  parties  who  would  have 
bid  a  greater  sum  were  induced  to  stay  away  from  the  sale, 
the  sale  should  be  set  aside.  Gilbert  v.  Carter,  10  Ind.  16 ; 
Bunts  v.  Cole,  7  Blackf.  265 ;  Plaster  v.  Burger,  5  Ind.  232 ; 
Vantrees  v.  Hyatt,  5  Ind.  487 ;  Forelander  v.  Hicks,  6 
Ind.  448. 

To  permit  a  person  to  acquire  title  to  property  at  a  public 
sale,  made  by  an  administrator  or  executor,  at  a  price  much 
below  its  value,  by  means  of  stifling  competition,  would  be 
against  public  policy.  As  held  by  the  authorities  above 
cited  a  title  so  acquired  is  void. 

The  only  question  argued  under  the  assignment  of  error, 
relating  to  the  motion  for  a  new  trial,  is  the  one  involving 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
court. 

It  appears  from  the  evidence  in  the  cause  that  the  prop- 
erty was  purchased  by  the  appellant  Mary  B.  Pedigo  at  the 
executor's  sale  for  the  sum  of  $800. 

The  appellant  Edward  L.  Anderson  testified :  "  I  met 
the  appellee  Solon  Pedigo  on  the  morning  of  the  sale,  and 
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he  asked  me  how  much  Mrs.  Pedigo  would  give  for  the  prop- 
erty. I  replied  that  she  told  me  she  would  bid  as  high  as 
$1,500  if  she  had  to  do  so.  I  was  not  acting  for  Mrs. 
Pedigo,  and  made  no  definite  arrangement  with  her  for  tak- 
ing an  interest  in  the  property  at  that  time.  She  had  wanted 
me  to  go  into  partnership  with  her  if  she  bought  the  fac- 
tory and  help  manage  it.  I  finally  told  her,  a  few  days  be- 
fore the  sale,  that  if  she  bought  the  property  in  for  less  than 
$1,000  I  would  take  an  interest  with  her,  but  would  not  if 
it  went  higher  than  that.  I  staid  all  night  with  my  sister, 
Mrs.  Pedigo,  the  night  before  the  sale,  and  agreed  with  her 
that  if  the  factory  did  not  sell  for  over  $1,000  I  would  take 
a  partnership  in  the  matter.  Two  or  three  days  after  the 
sale  I  bought  a  one-half  interest  and  gave  her  my  notes  for 
the  purchase-price,  which  she  yet  holds." 

The  appellee  Solon  Pedigo  testified:  "Lsaw  Ed.  An- 
derson on  the  morning  of  the  sale  and  asked  him  how  much 
Mary  Pedigo  would  bid  for  the  factory.  He  replied  that 
she  would  bid  $1,500  or  $1,800.  I  then  said  if  that  was  so 
I  would  not  attend  the  sale,  but  would  go  with  the  band  to 
Kirksville,  and  supposing  she  would  bid  this  much  I  did  not 
go  and  did  not  get  back  till  after  the  sale  was  made.  The 
property,  I  thrnk,  was  worth  $3,000.  The  property  was  part- 
nership property.  A  man  named  Davis  owned  an  interest  in 
it.     He  died  a  short  time  before  Simeon  Pedigo." 

Appellant  Mary  B.  Pedigo  testified :  ".I  am  the  widow 
of  Simeon  Pedigo.  Was  at  the  factory  the  day  of  the  sale 
and  saw  my  brother  Ed.  there.  I  told  him  I  would  make 
my  first  bid  $800  and  would  bid  as  high  as  $1,500  if  com- 
pelled to  do  so  to  get  the  property.  I  never  told  any  one 
but  Ed.  that  I  would  give  $1,500,  and  then  not  unless  I  was 
compelled  to  do  so.  In  a  few  days  after  the  sale  I  saw  my 
brother  Ed.  and  arranged  to  let  him  have  a  half  interest  in 
the  property.  I  did  at  one  time  think  I  would  take  the 
money  paid  me  by  the  insurance  company  and  pay  the  debts 
but  gave  up  the  idea." 
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This  is  all  the  evidence  in  the  cause  upon  the  subject  of 
keeping  bidders  away  from  the  sale.  We  are  of  the  opinion 
that  it  does  not  sustain  the  finding  of  the  court. 

There  is  no  evidence  in  the  record  that  Mrs.  Pedigo,  who 
bought  the  property,  did  or  said  anything  which  in  the  re- 
motest degree  tended  to  influence  any  one  to  stay  away  from 
the  sale,  or  not  to  bid  on  the  property.  Unless  she  was 
guilty  of  some  misconduct  or  fraud  by  which  she  obtained 
an  advantage  her  title  to  the  property,  when  she  complied 
with  the  terms  of  the  sale,  became  perfect,  and  the  court 
could  not  set  it  aside.  There  is  no  evidence  in  the  cause 
tending  to  show  that  her  brother  was  authorized  to  make 
any  statements  for  her,  and  without  such  authority  he  could 
not  bind  her.  As  she  was  guilty  of  no  wrong  her  title  must 
be  regarded  as  perfect. 

We  think  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

Judgment  reversed,  with  directions  to  grant  a  new  trial 
in  the  cause. 

Filed  Jan.  17, 1891. 


No.  14,601. 

Houk  v.  Allen. 
•  « 

Juby. — Bailiff, — The  bailiff  should  not  remain  in  the  room  daring  the 
deliberations  of  the  jury. 

Same. — Misconduct  of. — Where  the  jury,  after  being  out  for  more  than 
twelve  hours,  without  arriving  at  a  verdict,  agree  that  ballots  shall  be 
cast,  and  that  the  verdict  of  the  jury  shall  be  returned  for  the  party  re- 
ceiving the  majority  of  the  ballots,  the  verdict  so  obtained  is  erroneous. 
128   568  Juror. — Affidavit. — Impeachment  of  Verdict. — The  affidavit  or  evidence  of  a 

1  juror  is  inadmissible  to  impeach  his  verdict. 

Supreme  Court. — Reversal  of  Judgment. — Unless  it  affirmatively  appears 
that  the  judgment  is  right  notwithstanding  errors  in  the  record,  the 
judgment  will  not  be  affirmed  notwithstanding  such  errors. 

From  the  Montgomery  Circuit  Court. 
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G.  D.  Hurley  and  M.  E.  Clodfelter,  for  appellant. 
J.  E.  Humphries,  N.  P.  JET.  Proctor,  W.  M.  Reeves  and  E. 
F*  McCabe,  for  appellee. 

Berkshire,  C.  J. — This  was  an  action  of  replevin  brought 
by  the  appellant  against  the  appellee. 

The  case  was  tried  before  a  jury,  and  a  verdict  returned 
for  the  appellee,  and  over  a  motion  for  a  new  trial  judgment 
was  rendered  for  the  appellee. 

The  only  error  assigned  relates  to  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  questions  discussed  are : 

1.  Misconduct  of  the  bailiff  to  the  jury. 

2.  Misconduct  of  the  jury. 

We  are  not  prepared  to  hold  that  the  conduct  of  the 
bailiff,  as  disclosed  by  the  record,  constitutes  reversible  er- 
ror, but  whether  so  or  not  his  conduct  was  improper. 

The  bailiff  to  the  jury  has  no  business  in  the  room  during 
the  deliberations  of  the  jury.  When  they  need  his  services 
he  should  obey  that  call,  and  at  once  performing  the  service 
required  it  is  his  duty  to  retire  from  the  room. 

He  may,  at  the  request  of  the  judge,  inquire  of  the  jury 
if  they  have  agreed  upon  a  verdict,  or  if  they  need  his  pres- 
ence for  any  purpose,  but  when  he  does  so  it  is  not  required 
that  he  enter,  the  room  ;  he  can  make  the  inquiry  at  the  door 
after  it  is  opened. 

The  affidavits  of  a  number  of  the  jurors  were  introduced 
in  support  of  the  motion  for  a  new  trial,  and  the  same  jurors 
examined  orally  before  the  court. 

We  can  not  consider  either  the  affidavits  or  oral  evidence 
of  the  jurors,  for  the  reasons  that  the  decisions  of  this  court 
long  ago  recognized  the  rule  that  neither  the  affidavit  nor 
the  evidence  of  a  juror  can  be  heard  for  the  purpose  of  im- 
peaching his  verdict. 

The  affidavit  of  W.  G.  Houk,  the  husband  of  the  appel- 
lant, discloses  the  following  facts :    The  jury  retired  to  their 
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room  in  charge  of  a  sworn  bailiff,  to  consider  of  their  ver- 
dict about  10  o'clock  a.  M.,  on  the  30th  day  of  May,  1888, 
and  did  not  arrive  at  a  verdict  until  about  1  o'clock  A.  M. 
on  the  31st ;  that  the  verdict  of  the  jury  is  the  result  of  a 
compromise  agreement  entered  into  by  and  between  the  mem- 
bers of  the  jury  who  favored  the  plaintiff  and  those  who 
favored  the  defendant ;  that  after  the  jury  had  been  out  for 
more  than  twelve  hours,  and  after  many  votes  had  been  taken 
without  reaching  a  verdict,  the  jury  being  about  equally  di- 
vided, and  after  it  seemed  impossible  for  them  to  arrive  at  a 
verdict,  one  of  the  jurors  proposed  that  a  certain  number  of 
ballots  be  cast,  and  that  those  ballots  be  counted,  and  if 
either  the  plaintiff  or  defendant  received  a  majority  of  the 
ballots  so  cast,  that  the  verdict  of  the  jury  should  be  returned 
for  the  party  receiving  a  majority  of  the  ballots,  and  that  the 
persons  favoring  the  party  in  the  minority  would  abide  by 
the  result ;  that  this  proposition  was  agreed  to  by  all  of  the 
members  of  the  jury,  and  in  pursuance  thereof  said  ballots 
were  cast  and  counted,  and  a  small  majority  of  the  ballots  so 
cast  were  found  to  be  in  favor  of  the  defendant,  whereupon 
the  verdict  afterwards  returned  was  signed  by  the  foreman 
and  returned  as  the  verdict  of  the  jury  in  pursuance  of  said 
agreement. 

This  affidavit  stands  entirely  uncontradicted.  The  affi- 
ant swears  positively  to  the  facts  stated,  and  whether  the 
affidavit  was  made  from  information  and  belief,  or  from  ac- 
tual knowledge,  is  unimportant.  Richard  v.  State,  74  Ind. 
275.  This  affidavit  is  corroborated  by  the  bailiff  to  the  jury 
in  this:  He  testifies,  upon  the  hearing  of  the  motion,  that 
he  was  called  into  the  jury  room,  by  the  jury,  to  prepare 
some  paper  for  ballots ;  they  wanted  twelve  or  fourteen  bal- 
lots cut  out  of  paper,  and  to  be  of  uniform  length  and  width, 
so  that  there  would  be  no  distinguishing  difference  in  their 
size.  The  witness  prepared  the  papers  as  requested,  but  did 
not  know  what  was  done  with  them. 

The  affiant  might  have  been  called  to  the  witness  stand  by 
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the  appellee  and  examined  orally  with  a  view  of  ascertaining 
the  weight  which  the  affidavits  should  receive,  but  the  ap- 
pellee did  not  see  proper  to  do  this ;  and  the  affidavits  of  the 
members  of  the  jury,  or  their  oral  testimony,  might  have 
been  introduced  for  the  purpose  of  contesting  the  correct- 
ness of  the  statement  as  made  in  the  said  affidavit,  as  the 
testimony  of  a  juror  is  always  competent  in  support  of  his 
verdict.  The  appellee  did  not  avail  himself  of  either  of 
these  methods  in  rebuttal  of  the  said  affidavit ;  and  stand- 
ing as  it  does,  in  no  way  contradicted,  or  discredited,  but 
corroborated,  as  we  have  already  stated,  we  are  not  at  liberty 
to  disregard  it ;  but,  for  the  purposes  of  this  motion,  must 
accept  it  as  a  correct  statement. 

The  question  presented,  therefore,  is  whether  a  verdict 
which  rests  upon  an  agreement  such  as  was  the  foundation 
of  the  verdict  in  question  can  be  permitted  to  stand.  The 
jury  had  been  considering  of  their  verdict  for  twelve  hours, 
and  over,  had  failed  to  agree,  add  most  likely  would  not  have 
come  together  except  for  the  agreement  which  was  made,  as 
they  were  about  equally  divided  as  to  number. 

It  is  very  clear,  we  think,  that  the  rights  of  the  parties 
were  not  determined  according  to  the  judgment  or  conscien- 
ces of  the  members  of  the  jury,  as  was  their  right,  but  that 
the  verdict  was  the  mere  creature  of  the  agreement  to  which 
the  jurors  bound  themselves  in  advance  of  the  verdict. 

The  following  authorities  support  our  conclusion  :  Dunn 
v.  Hall,  8  Blackf.  32 ;  Batterson  v.  State,  63  Ind.  531 ; 
Hilliard  New  Trials,  p.  160,  section  12  ;  Warren  v.  Robin- 
son,  1  Am.  Dec.  38,  note ;  St.  Louis,  etc.,  fi.  W.  Co.  v.  Myrtle, 
51  Ind.  566. 

It  is  argued  for  the  appellee  that  as  the  entire  evidence  is 
not  in  the  record  the  court  ought  to  assume,  notwithstand- 
ing there  may  have  been  error  in  overruling  the  motion  for 
a  new  trial,  that  a  right  result  was  reached,  and  upon  such 
assumption  affirm  the  judgment. 

It  is  only  in  cases  where  it  affirmatively  appears  that  the 
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judgment  is  right,  notwithstanding  any  errors  that  may  ap- 
pear in  the  record,  that  a  judgment  will  be  affirmed  not- 
withstanding such  errors. 

After  the  foreman  had  drawn  up  and  signed  the  verdict, 
certain  interrogatories,  which  had  been  submitted  to  the 
jury  to  be  answered,  were  answered  by  the  jury  and  signed 
by  the  foreman  and  returned  with  the  verdict,  but  this  did 
not  remove  the  taint  in  the  verdict. 

For  the  error  indicated  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Not.  20, 1890 ;  petition  for  a  rehearing  overruled  Jan.  17, 189L 
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Drainage. — Ditch  Extending  into  More  than  One  County. +~ Repairs. — Horn 
Paid  for.— Statute  Construed. — Under  section  10,  Acts  1885,  providing  for 
the  construction  and  repair  of  ditches  extending  into  more  than  one 
county,  where  the  surveyor  of  the  county  in  which  the  ditch  was  estab- 
lished repairs  a  ditch  extending  into  another  county,  it  is  his  duty  to  ap- 
portion the  cost  and  certify  to  the  county  auditor  of  each  county  such 
portion  as  is  chargeable  against  the  lands  in  such  county.  It  is  then 
the  duty  of  the  county  auditor  of  each  county  to  draw  his  warrant  on 
the  treasury  for  such  portion  of  the  cost  as  is  chargeable  against  the 
lands  in  his  county,  for  which  amount  the  treasurer  of  such  county 
will  be  reimbursed  by  the  collection  of  the  assessments  against  the  lands 
in  such  countv. 

m 

From  the  Hamilton  Circuit  Court. 

W.  8.  Christian,  for  appellant. 

J.  Stafford  and  T.  E.  Boyd,  for  appellee. 

Olds,  C.  J. — This  is  a  proceeding  by  the  appellee  against 
the  appellant  for  mandate. 
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The  error  assigned  is  the  overruling  of  appellant's  de- 
murrer to  the  alternate  writ  of  mandate. 

By  proceedings  had  in  the  circuit  court  of  Hamilton 
county  in  1886  there  was  established,  and  afterwards  con- 
structed, a  ditch  known  as  the  John  M.  Endicott  ditch,  being 
about  four  miles  in  length,  two  and  one-half  miles  of  which 
were  in  Hamilton  county  and  one  and  one-half  miles  in  Tip- 
ton county. 

In  June,  1888,  the  surveyor  of  Hamilton  county  deter- 
mined that  said  ditch  required  cleaning  out  and  repairing, 
and  he  entered  into  a  contract  with  the  relator,  Ramsey,  to 
clean  out  and  repair  said  ditch,  for  which  the  relator  was  to 
have  the  sum  of  37}  cents  per  rod  ;  that,  on  the  1st  day  of 
November,  1888,  said  surveyor  made  an  assessment  and  ap- 
portionment of  the  costs  of  said  work  upon  the  lands  orig- 
inally adjudged  to  be  benefited  by  the  construction  of  said 
-ditch,  and  made  a  record  of  the  same  in  his  office,  and  posted 
notices  as  required  by  law,  and  soon  after  that  time  said 
surveyor  made  out  a  certified  copy  of  the  assessment  so  made 
by  him  on  the  lands  benefited  in  Hamilton  county,  and  filed  it 
with  the  auditor  of  said  county,  and  made  out  a  like  certified 
copy  of  the  lands  assessed  in  Tipton  county,  and  filed  it  with 
the  auditor  of  Tipton  county;  that  the  cost  of  repairing 
assessable  to  the  lands  in  Tipton  county  was  one  hundred 
and  seventy-five  -j^ftj-  dollars;  that,  on  the  19th  day  of  De- 
cember, 1888,  after  the  work  had  been  completed,  the  sur- 
veyor certified  the  costs  of  cleaning  out  and  repairing  that 
portion  of  the  ditch  situate  in  Tipton  county  to  the  auditor 
of  Hamilton  county,  certifying  the  amount,  $175.99,  to  be 
due  the  relator.  The  auditor  of  Hamilton  county  refused  to 
draw  his  warrant  on  the  treasurer  in  favor  of  said  Ramsey 
for  said  amount  due  to  him  for  repairing  the  ditch  in  Tipton 
county,  and  assessable  against  the  lands  situate  in  Tipton 
county,  and  said  Ramsey  brought  this  suit  to  compel  the 
auditor  to  draw  a  warrant  on  the  treasurer  of  Hamilton  county 
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in  favor  of  said  relator  for  the  amount  due  him  for  repairing 
that  portion  of  the  ditch  situate  in  Tipton  county. 

The  question  presented  must  be  determined  by  the  con- 
struction to  be  placed  on  section  10  of  the  Acts  of  1885,  p.  141. 

The  only  part  of  section  10  bearing  upon  the  question 
reads  as  follows : 

"  After  the  construction  of  any  such  work  the  county  sur- 
veyor of  the  county  in  which  the  proceedings  were  had  for 
the  construction  thereof,  shall  keep  the  same  in  repair  to  the 
full  dimensions,  as  to  width  and  depth,  as  required  in  the 
original  specifications,  and  certify  the  cost  thereof,  includ- 
ing his  own  per  diem,  to  the  county  auditor,  who  shall  draw 
his  warrant  on  the  county  treasurer  payable  to  the  person 
to  whom  the  money  is  owing,  which  warrants  shall  for  the 
time  being  be  paid  out  of  the  county  revenue,  but  the  treas- 
ury shall  be  reimbursed  as  hereinafter  provided.  To  raise 
the  necessary  money  to  reimburse  the  treasury,  he  shall  appor- 
tion and  assess  the  cost  of  such  repairs  upon  the  lands  ad- 
judged by  the  court  benefited  by  the  construction  of  the 
ditch,  in  like  proportion  as  benefits  were  assessed  against  said 
lands  for  the  construction  of  said  work :     Provided,"  etc. 

The  proviso  relates  to  cases  where  the  ditch  is  obstructed 
by  any  particular  person,  and  to  the  making  of  a  record  oi 
the  assessments,  giving  notice,  and  for  an  appeal.  It  then 
provides  that  "  When  such  appeal  is  disposed  of,  the  clerk  of 
said  court,  or  if  no  appeal  is  taken  as  above  provided  for, 
the  county  surveyor,  shall  make  out  a  certified  copy  of  the 
assessment  as  confirmed  by  the  court  in  one  case  and  as 
made  in  the  other,  and  file  the  same  with  the  auditor  of  the 
county  in  which  said  proceedings  are  had,  or  if  the  land  as- 
sessed is  in  more  than  one  county,  then  with  the  auditor  of 
each  county.  The  auditor  of  each  county  shall  place  so 
much  of  such  assessments  as  are  against  land  in  his  county 
upon  the  next  succeeding  tax  duplicate,  and  such  assessment 
shall  be  a  lien  from  the  time  of  posting  the  original  notices 
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of  such  assessments,  and  shall  thereafter  be  collected  as 
other  State  and  county  taxes  are  collected." 

The  drainage  law,  of  which  section  10,  supra,  is  a  part, 
provides  a  system  for  the  drainage  of  wet  lands  whereby  the 
cost  of  such  drainage  shall  be  assessed  against  the  lands 
benefited,  requiring  each  owner  of  land  benefited  to  pay  his 
pro  rata  share  of  the  cost,  and  in  case  any  such  expense  shall 
be  paid  out  of  the  county  treasury  that  the  treasury  of  such 
county  so  paying  the  same  shall  be  reimbursed  on  the  bene- 
fits assessed  being  collected. 

Section  10,  supra,  provides  for  the  assessment  against  the 
lands  benefited  in  each  county  the  amount  necessary  to  clean 
out  and  repair  the  ditch  in  such  county,  or  in  other  words, 
the  pro  rata  share  of  the  cost  chargeable  to  the  lands  in 
each  county  shall  be  assessed  against  the  lands  and  certified 
to  the  county  auditor  of  the  county  in  which  such  lands  are 
situated,  to  be  collected  by  the  treasurer  to  reimburse  the 
county  treasury  for  the  amount  paid  out  in  making  such 
repairs. 

In  this  case  the  amount  due  for  cleaning  out  that  portion 
of  the  ditch  in  Tipton  county  is  separated  from  the  amount 
due  for  cleaning  out  the  portion  of  the  ditch  situated  in 
Hamilton  county,  and  the  amount  so  due  the  contractor  for 
cleaning  out  the  ditch  in  Tipton  county,  and  chargeable 
against  the  lands  situated  in  Tipton  county,  was  certified  to 
the  auditor  of  Hamilton  county,  and  on  his  refusal  to  draw 
his  warrant  on  the  treasurer  of  said  Hamilton  county  for  the 
amount,  this  proceeding  was  brought  to  compel  him  by 
mandate  to  draw  his  warrant  on  the  treasurer  of  Hamilton 
county  for  said  sum. 

If  this  proceeding  is  maintained,  and  Hamilton  county  is 
compelled  to  pay  the  amount  due  for  cleaning  out  that  por- 
tion of  the  ditch  lying  in  Tipton  county,  and  which  amount 
is  chargeable  against  the  lands  benefited  and  situate  in  said 
Tipton  county,  the  amount  assessable  against  the  lands  in 
Tipton  county  will  be  collected  by  the  treasurer  of  that 
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county,  but  there  is  no  provision  in  the  law  by  which  Tip- 
ton county  is  required  to  pay  over  to  Hamilton  county  the 
sum  so  collected,  or  by  which  Hamilton  county  has  the  right 
to  compel  such  payment,  so  that  to  give  the  statute  such  a 
construction  puts  the  Legislature  passing  it  in  the  anomalous 
position  of  having  authorized  the  county  surveyor  of  the 
county  in  which  a  ditch  is  established  to  clean  out  the  ditch 
extending  into  another  county,  apportioning  the  amount,  and 
assessing  the  same  pro  rata  against  the  lands  benefited,  and 
certifying  the  total  amount  due  to  the  county  auditor  in  the 
one  county,  and  compelling  the  payment  by  such  county,  and 
authorizing  that  portion  due  for  cleaning  out  the  portion  of 
the  ditch  situated  in  such  other  county  against  the  lands  in 
the  other  county  to  be  collected,  and  for  aught  that  ap- 
pears in  the  statute  such  amount  is  to  be  retained  by  such 
county  treasurer  so  collecting  it. 

The  law  expressly  provides  that  such  assessments  are  made 
for  the  purpose  of  reimbursing  the  county  treasury  for  the 
amount  paid  out,  and  requires  the  county  surveyor  to  certify 
the  cost  to  the  county  auditor  without  designating  to  what 
county  auditor,  and  in  the  same  section  it  is  made  the  survey- 
or's duty  to  apportion  the  cost  to  all  the  lands,  and  certify  to 
the  county  auditor  the  assessment  made  against  the  lands  in 
each  county  respectively.  If  the  statute  be  construed,  as  we 
think  it  ought,  to  apportion  the  cost  and  certify  to  the  county 
auditor  of  each  county  such  portion  as  is  chargeable  against 
the  lands  in  such  county,  and  to  require  the  county  auditor 
of  each  county  to  draw  his  warrant  on  the  treasury  for  such 
portion  of  the  cost  as  is  chargeable  against  the  lands  in  his 
county,  and  for  which  amount  the  treasury  of  such  county 
will  be  reimbursed  by  the  collection  of  the  assessments  against 
the  lands  in  such  county,  it  will  constitute  one  harmonious 
system,  requiring  each  county  to  pay  in  the  first  instance  the 
amount  assessed  against  the  lands  in  such  county  for  the  re- 
pairs to  be  reimbursed  by  the  collection  of  the  assessment. 
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This  we  think  the  reasonable  and  proper  construction  of  the 
statute,  and  what  was  intended  by  the  Legislature. 

It  appears  by  the  alternate  writ  of  mandate  in  this  case 
that  the  portion  of  the  cost  of  repairing  the  ditch,  which 
was  Certified  to  the  auditor  of  Hamilton  county,  and  for 
which  he  refused  to  draw  a  warrant  on  the  treasurer,  was 
for  the  amount  and  portion  due  the  contractor,  which  was 
assessable  against  the  lands  benefited  and  situated  in  Tipton 
county,  and  if  compelled  to  draw  his  warrant  for  the  amount, 
as  held  by  the  trial  court,  the  Hamilton  county  treasury 
would  be  depleted  to  that  amount,  and  the  amount  when 
collected  on  the  assessments  by  the  treasurer  of  Tipton 
county  would  go  into  the  treasury  of  said  county,  with  no 
provision  whereby  the  same  should  be  transferred  from  the 
treasury  of  Tipton  county  to  the  treasury  of  Hamilton 
•county.  Such  a  state  of  affairs,  in  our  opinion,  is  not  con- 
templated by  the  statute,  but  it  was  intended  in  the  first  in- 
stance that  the  surveyor  should  divide  the  cost,  certifying  to 
the  auditor  of  each  county  the  portion  of  the  cost  assessable 
against  the  land  in  each  county. 

The  conclusion  we  have  reached  leads  to  a  reversal  of . 
the  judgment. 

Judgment  reversed,  at  costs  of  the  appellee,  with  instruc- 
tions to  sustain  the  demurrer  to  the  alternate  writ  of  mandate. 

Filed  Jan.  17, 1891. 

No.  15,825. 

Finney  et  al.  v.  The  State,  ex  rel.  Cicero  School 

#  Township. 

Township  Trvstib. — Overpayments.— Shortage.--^S^Off.^-In  an  action  on 
the  bond  of  a  township  trustee  he  is  entitled  to  set  off  against  the  short- 
age in  one  fund  overpayments  on  account  of  another,  so  fax  as  the  short* 
■age  was  occasioned  thereby. 

From  the  Tipton  Circuit  Court. 
Vol.  126.— 37 
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R.  B.  Beauchamp,  W.  Mount,  J.  if.  Fippen  and  Q.  H. 
Qifford,  for  appellants. 

W.  R.  Oglebay,  for  appellee. 

Berkshire,  J. — The  foundation  of  this  action  is  an  offi- 
cial bond  given  by  one  Finney  as  trustee  of  Cicero  town- 
ship. The  action  is  brought  to  recover  moneys  which 
it  is  alleged  said  Finney  received  as  trustee  of  said  school 
township,  and  for  which  he  has  failed  to  account.  Two  par- 
agraphs of  answer  were  filed  by  Finney,  and  two  other  par- 
agraphs fy  the  other  appellants,  who  executed  the  bond  as 
sureties. 

Replies  were  filed  to  all  of  the  affirmative  answers,  which 
were  mere  denials  of  the  allegations  therein  contained. 

The  second  paragraph  of  Finney's  answer  alleges  pay- 
ment and  advancements  to  the  use  of  certain  funds  for  which 
judgment  is  demanded. 

After  issue  joined  the  cause  was,  by  agreement,  referred 
to  a  master  commissioner,  with  instructions  to  hear  the  evi- 
dence introduced  by  the  parties,  and  to  find  and  report  the 
facts  to  the  court. 

Having  heard  the  evidence  and  made  his  finding,  the  mas- 
ter reported  the  facts  as  found  to  the  court.  It  appears  in 
the  finding  that  said  Finney  received,  of  the  moneys  belong- 
ing to  said  school  township,  as  follows : 

Common  school  fund $9,521  86 

Special   school  fund  . 6,2C8  74 

Total $15,730  60 

That  he  had  paid  out  sums  as  follows :         * 
On  account  of  the  common  school  fund  .    .    .  $1Q,142  87 
Special  school  fund 5,059  64 

Total $15,202  51 

The  master  finds  further,  that  the  said  trustee  is  entitled 
to  credit  for  all  the  moneys  paid  out  by  him.. 
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After  the  report  of  the  master  had  been  filed,  and  after  the 
appellee  had  filed  exceptions  thereto,  it  moved  the  court  for 
judgment  upon  the  finding  for  the  sum  of  $1,264.01,  the 
difference  between  the  amount  of  the  special  school  funds 
received  and  disbursed  by  said  trustee,  including  10  per 
cent,  penalty. 

The  appellants  moved  for  judgment  in  their  favor  on  ac- 
count of  overpayments  made  by  said  trustee  for  the  benefit 
of  the  common  school  fund  id  the  sum  of  $621.01.  The 
court  overruled  the  motion  of  the  appellants  and  sustained 
the  motion  of  the  appellee,  and  the  appellants  reserved, 
proper  exceptions. 

The  evidence  is  not  in  the  record,  nor  was  there  a  motion 
for  a  new  trial. 

The  finding  of  the  master  was  treated  by  the  parties  and 
by  the  court  as  in  the  nature  of  a  special  finding  of  fact  by 
the  court,  and  the  correctness  of  the  court's  ruling  upon  the 
said  motions,  in  view  of  the  facts  disclosed  in  the  master's 
finding,  is  the  only  question  presented  for  our  considera- 
tion. 

A  technical  objection  was  made  to  the  form  in  which  the 
appellants  presented  their  assignment  of  error,  but  this  ob- 
jection has  been  obviated  by  and  pursuant  to  the  direction 
of  this  court. 

The  second  paragraph  of  Finney's  answer  alleges  that  the 
overpayments  were  on  account  of  the  special  school  and 
tuition  funds,  while  the  finding  of  the  master  as  already 
stated  discloses  that  they  were  made  for  the  benefit  of  the 
common  school  fund,  and  the  point  is  made  that  said  over- 
payments do  not  fall  within  the  issues,  and  that  the  court 
was  not,  for  this  reason,  authorized  to  give  the  appellants  the 
benefit  of  a  credit  therefor. 

9 

Technically  it  may  be  that  the  overpayments  do  not  fall 
within  the  allegations  of  the  answer,  but  the  special  school 
and  tuition  funds  are  so  closely  allied  to  the  common  school 
fund  that  the  latter  is  not  entirely  foreign  to  the  subject 
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covered  by  the  pleading.  In  addition  to  this,  the  facts  as 
disclosed  by  the  master's  finding  indicate  that  in  equity  and 
good  conscience  the  appellants  should  have  the  benefit  of 
the  credit  which  they  claimed. 

It  is  evident  that  the  shortage  in  one  fund  and  the  over- 
payments on  account  of  the  other,  were  in  some  degree 
chargeable  to  a  mingling  of  the  moneys  belonging  to  each, 
and  an  indiscriminate  disbursement  thereof.  This,  however, 
was  not  entirely  so,  for  in  that  case  the  overpayments  on 
account  of  one  fund  would  have  balanced  the  discrepancy  in 
the  other. 

The  court  should  have  adjusted  the  liabilities  of  the  par- 
ties so  as  to  have  given  the  appellants  the  benefit  of  the 
credit  which  they  claimed.  This  it  could  have  done  with* 
out  injustice  to  the  appellee's  relator. 

For  the  error  committed  there  must  be  a  reversal  of  the 
judgment. 

Judgment  reversed,  with  costs,  and  the  trial  court  is  di- 
rected to  make  the  proper  adjustment  between  the  funds  in- 
volved, and  to  render  judgment  against  the  appellants  for 
the  sum  of  $580.89  and  costs. 

Filed  Jan.  17, 1891. 


No.  14,724. 

Stuabt  v.  Stumph. 

Principal  and  Agent.— Action  for  Commurion. — Pleading, — Answer, — Suf- 
ficiency of, — In  an  action  to  recover  a  commission  for  the  sale  of  real  es- 
tate, an  answer  is,  good  which  alleges  that  the  plaintiff,  who  resided  in 
the  county  where  the  land  was  situated,  and  knew  the  value  thereof, 
agreed  to  make  a  diligent  effort  to  sell  the  same  for  the  best  price  that 
could  be  obtained  in  the  county,  or  neighborhood ;  that  he  sold  the 
same,  which  was  worth  eighty  dollars  per  acre,  for  sixty  dollars  per 
acre,  when,  if  he  had  made  the  effort  he  agreed  to  make,  he  could  have 
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sold  it  for  the  former  price;  that  the  defendant,  who  resided  in  another 
county,  was  compelled  to  rely  upon  the  representations  and  statements 
of  the  plaintiff  as  to  the  value  of  the  land ;  that  because  of  the  plain- 
\  tiff's  non-compliance  with  his  contract  the  defendant  was  damaged  in 
the  sum  of  one  thousand  dollars  (a  sum  greater  than  the  claim  in 
suit). 

From  the  Marion  Superior  Court. 

J.  C.  Blacklidge,  W.  E.  Blacklidge,  B.  C.  Moon  and  F.  H. 
Blackledge,  for  appellant. 

L.  Bitter  and  E.  F.  Bitter,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellant,  as  real 
estate  agent,  against  the  appellee  to  recover  compensation 
for  services  rendered  in  the  sale  of  a  tract  of  land  in  How- 
ard county. 

The  complaint  alleges  that  the  appellee  employed  the  ap- 
pellant to  sell  said  land  for  the  price  of  sixty  dollars  or  more 
per  acre ;  that  pursuant  to  said  employment  he  sold  the  land 
on  the  21st  day  of  April,  1887t  for  the  agreed  price  of  sixty- 
five  dollars  per  acre,  upon  the  terms  and  conditions  as  to 
payments  which  had  been  authorized  by  the  appellee ;  thai 
his  services  in  effecting  said  sale  were  worth  three  hundred 
dollars,  which  the  appellee  refused  to  pay. 

The  appellee  filed  an  answer  consisting  of  two  paragraphs, 
the  first  being  a  general  denial.  The  second  avers  that  the 
appellee  employed  the  appellant  to  sell  his  land  in  Howard 
county  for  the  best  price  that  could  be  obtained  for  the  same ; 
that  the  appellant  agreed  to  make  a  diligent  effort  to  sell  the 
same  for  the  best  price  that  could  be  obtained  in  Howard 
;  county,  or  in  that  neighborhood;  that  without  making  such 
effort  he  sold  the  same  for  the  agreed  price  of  sixty  dollars 
per  acre,  when  in  truth  the  same  was  worth  eighty  dollars 
per  acre,  and  the  appellant  could  have  sold  the  same  for  that 
)  price  had  he  made  the  effort  which  he  agreed  with  the  ap- 
pellee to  make ;  that  appellant  resided  in  Howard  county 
where  said  land  was  situated,  and  knew  the  value  thereof, 
while  the  appellee  resided  in  Marion  county,  remote  from 
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the  land,  and  was  compelled  to  and  did  rely  upon  the  rep- 
resentations, judgment  and  statements  of  the  appellant  as  to 
the  value  of  the  same ;  that  by  reason  of  the  failure  of  the 
appellant  to  comply  with  his  contract  as  above  stated,  the 
appellee  was  damaged  in  the  sum  of  one  thousand  dollars. 

A  trial  of  the  cause  resulted  in  a  finding  and  judgment 
for  the  appellee. 

Upon  appeal  to  the  general  term  the  judgment  at  special 
term  was  affirmed,  from  which  this  appeal  is  prosecuted. 

The  questions  discussed  here  relate  to  the  sufficiency  of 
the  second  paragraph  of  the  answer,  and  to  the  propriety  of 
the  ruling  in  refusing  a  new  trial. 

We  do  not  think  the  court  erred  in  overruling  a  demurrer 
to  the  second  paragraph  of  the  answer.  It  proceeds  upon 
the  theory  that  the  appellee  had  a  special  contract  with  the 
appellant,  a  violation  of  which  resulted  in  damages,  in  a 
sum  greater  than  the  claim  in  suit.  This  constituted  a  good 
defence  to  the  cause  of  action  set  up  in  the  complaint. 

It  is  contended  by  the  appellant  that  the  evidence  in  the 
cause  does  not  support  the  finding  of  the  court. 

The  evidence  discloses  the  fact  that  the  appellant  pro- 
cured a  purchaser  for  the  appellee's  land,  at  the  price  of 
sixty-five  dollars  per  acre.  When  informed  of  that  fact  the 
appellee  refused  to  sell  at  that  price,  claiming  that  the  land 
was  worth  much  more.  The  evidence  on  behalf  of  the  ap- 
pellee tends  to  prove  that  at  the  time  the  appellant  sold  the 
land  at  sixty-five  dollars  per  acre,  it  was  worth  from  eighty 
to  one  hundred  dollars  per  acre.  The  evidence  is  conflict- 
ing and  we  can  not  undertake  to  weigh  it.  That  was  a  duty 
to  be  performed  by  the  trial  court. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  27, 1891. 
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Ex  Parte  Andrew  M.  Sweeney,  Clerk,  in  the  Mat- 
ter of  Transferring  Cases  to  the  Appellate 
Court. 

Appellate  Court. — Jurisdiction. — Supreme  Court. — Where  the  exercise  of 
appellate  power  is  invoked  by  appeal,  the  jurisdiction  is  in  the  Supreme 
Court  in  all  cases  except  those  specified  in  the  act  creating  the  Appellate 
Court.  If  the  case  is  one  of  appellate  cognizance,  and  does  not  fall 
within  one  of  the  classes  over  which  the  Appellate  Court  is  given  juris- 
diction, it  is  within  the  jurisdiction  of  the  Supreme  Court. 

Same. — Constitutionality  of  Statute. — Where  the  constitutionality  of  any  stat- 
ute, Federal  or  State,  is  in  issue,  the  jurisdiction  is  exclusively  in  the 
Supreme  Court. 

Same. — Jurisdiction  of  Subject- Matter. — Consent  of  Parties, — Jurisdiction  of 
the  subject-matter  can  not  be  conferred  by  agreement  or  assertion  of 
parties  or  counsel ;  it  must  be  given  by  law. 

Same. —  Validity  of  Statute. — Question,  How  Presented. — A  mere  allegation 
in  the  pleading  that  a  statute  is  unconstitutional  will  not  present  the 
question  of  its  validity ;  it  must  appear  from  the  record  that  there  is  a 
substantial  foundation  for  the  allegation. 

Same. — Misdemeanors. — Felonies. — Appeals  from  the  circuit,  superior  and 
criminal  courts  in  cases  of  misdemeanors  are  within  the  jurisdiction  of 
the  Appellate  Court,  but  the  Supreme  Court  has  jurisdiction  of  appeals 
in  cases  of  prosecution  for  felonies,  the  jurisdiction  of  that  class  of  cases 
remaining  unchanged. 

Same. — Cases  Originating  before  Justice  of  the  Peace, — Amount  in  Controversy. — 
The  Appellate  Court  has  jurisdiction  of  all  cases  originating  before  a 
justice  of  the  peace  where  the  amount  in  controversy,  exclusive  of  costs, 
exceeds  fifty  dollars.  The  amount  in  controversy  is  to  be  determined 
from  the  record  and  the  material  parts  of  the  pleading,  and  not  from 
the  formal  demand  for  judgment.  * 

Same. — Cases  for  Recovery  of  Money  Only. — Amount  in  Controversy. — How  De- 
termined.— The  Appellate  Court  has  jurisdiction  of  "  ail  cases  for  the 
recovery  of  money  only  where  the  amount  in  controversy  does  not  ex- 
ceed one  thousand  dollars."  All  money  recoveries,  whether  in  actions 
on  contract  or  for  torts,  belong  to  the  class  designated  by  the  provisions 
fixing  the  amount  of  one  thousand  dollars  as  the  limit  of  the  jurisdic- 
tion. If  the  recovery  does  not  exceed  the  limit  of  one  thousand  dol- 
lars, and  is  for  money  only,  the  jurisdiction  is,  as  a  general  rule,  in  the 
Appellate  Court,  although  interest  accruing  subsequent  to  the  judgment 
may  increase  the  amount  which  the  judgment  will  yield  beyond  one 
thousand  dollars. 
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Same. — Where  there  is  a  recovery  which  does  not  exceed  one  thousand 
dollars,  and  a  simple  money  judgment  is  rendered,  the  case,  as  a  general 
rule,  will  fall  to  the  Appellate  Court  Where,  however,  there  is  a  re- 
covery with  which  the  plaintiff  is  content,  and  there  is  no  counter- 
claim, the  judgment  is  the  standard  by  which  jurisdiction  is  to  be  de- 
termined. 

Same. — No  Recovery. — Demurrer  Sustained  to  Complaint. — Where  there  is  no- 
recovery,  as  in  cases  where  a  demurrer  is  sustained  to  the  complaint, 
tho  amount  is  not  to  be  determined  from  the  formal  demand  for  judg- 
ment, but  from  the  body  of  the  pleading. 

Same.— Doubt  as  to  Amount  of  Recovery. — Grow- Complaint  and  Counter-claim. 
— If  from  the  material  statements  of  a  complaint  there  is  a  probability 
that  more  than  one  thousand  dollars  may  be  recovered  upon  trial, 
the  jurisdiction  in  a  case  where  a  demurrer  is  erroneously  sustained  to- 
a  complaint  is  in  the  Supreme  Court.  If  a  cross-complaint  or  counter- 
claim is  filed  making  a  real  controversy  for  a  sum  exceeding  one  thou- 
sand dollars,  the  jurisdiction  is  ordinarily  in  the  Supreme  Court. 

Same. — Equitable  Action*. — Suits  in  equity  are  not  within  the  jurisdiction 
of  the  Appellate  Court,  for  where  any  relief  beyond  a  money  recovery 
is  demandable,  or  is  awarded,  the  whole  case  falls  to  the  Supreme  Court) 
although  a  money  judgment  may  be  included  in  the  decree. 

Same. — Actions  for  Recovery  of  Specific  Personal  Property. — All  actions  for 
the  recovery  of  specific  personal  property  are  within  the  jurisdiction  of 
the  Appellate  Court. 

Same. — Actions  Between  Landlord  and  Tenant. — The  Appellate  Court  has 
jurisdiction  of  all  actions  between  landlord  and  tenant  for  the  recovery 
of  the  leased  premises.  All  actions  for  the  recovery  of  real  property 
where  the  relation  of  landlord  and  tenant  does  not  exist,  or  where  the 
recovery  of  the  demised  property  is  not  sought,  are  within  the  jurisdic- 
tion of  the  Supreme  Court. 

Same. — Appeal*  from  Orders  Allowing  or  Disallowing  Claims  Against  Dece- 
dents' Estates. — The  last  class  of  cases  designated  in  the  act  does  not 
embrace  general  probate  matters,  but  is  confined  to  orders  allowing 
or  disallowing  claims  against  decedents'  estates.  Actions  to  contest 
wills,  applications  for  the  appointment  or  removal  of  administrators, 
and  like  cases,  are  not  embraced  within  it 

Elliott,  J. — The  petition  of  the  clerk  requires  an  exam- 
ination of  the  act  approved  February  28th,  1891,  creating 
an  Appellate  Court. 

The  petition  of  the  clerk  requires  an  examination  of  the 
act  approved  February  28th,  1891,  creating  an  Appellate- 
Court. 
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It  is  so  evident  that  the  act  recognizes  the  general  and  su- 
perior appellate  jurisdiction  of  the  Supreme  Court  that  little 
else  is  required  than  the  bare  statement  that  the  appellate  au- 
thority not  expressly  or  impliedly  vested  in  the  newly  created 
tribunal  remains,  where  the  Constitution  and  the  law  place 
it,  in  the  Supreme  Court  of  the  State.  The  act  does  not  as- 
sume to  define  appellate  jurisdiction  generally;  it  simply  as- 
sumes to  define  the  jurisdiction  of  the  Appellate  Court;  thus 
leaving  all  the  appellate  jurisdiction  not  conferred  upon  that 
tribunal  in  the  original  court  of  appellate  jurisdiction.  It 
carves  out  of  the  general  appellate  jurisdiction  of  the  State 
a  part  and  transfers  it  to  the  court  it  creates.  It  takes  from 
a  great  field  designated  parts,  leaving  all  other  parts  where 
they  originally  belonged.  What  is  not  expressly,  or  by 
necessary  implication,  transferred  to  the  new  tribunal  abides 
in  the  old.  Wherey  therefore,  the  exercise  of  appellate  power 
is  invoked  by  appeal,  the  jurisdiction  is  in  the  Supreme 
Court  in  all  cases,  except  those  specified  in  the  act.  In  other 
words,  if  the  case  is  one  of  appellate  cognizance,  and  it  does 
not  fall  within  one  of  the  classes  over  which  the  Appellate 
Court  is  given  jurisdiction,  it  is  within  the  jurisdiction  of 
the  Supreme  Court.  This  principle  must  rule  in  giving  a 
construction  to  the  act,  and  hence  it  is  only  necessary  to  ascer- 
tain and  decide  what  classes  of  cases  are  declared  to  be  within 
the  jurisdiction  of  the  newly  created  court. 

It  is  not  our  purpose,  we  may  say  by  way  of  preface,  to 
do  more  than  outline  the  classes  of  cases  which  fall  within 
the  jurisdiction  of  the  Appellate  Court,  and  are  required  to 
be  transferred  to  its  docket ;  for  it  is  probable  that  cases  may 
arise  which  can  not  be  classified  without  a  more  thorough 
consideration  and  investigation  than  it  is  now  proper  or 
necessary  for  us  to  give  the  subject. 

It  will  conduce  to  clearness  and  certainty  to  affirm,  at  the 
outset,  that  no  constitutional  question  can  be  entertained  or 
decided  by  the  Appellate  Court,  for  the  provisions  of  section 
one  exclude  such  questions  from  its  jurisdiction.     Where, 


686  SUPREME  COURT  OF  INDIANA, 

Ex  Parte  Andrew  M.  Sweeney,  Clerk. 

therefore,  the  constitutionality  of  any  statute,  Federal  or 
State,  is  in  issue,  the  jurisdiction  is  exclusively  in  the  Su- 
preme Court.  In  classifying  and  outlining,  as  we  shall  pres- 
ently do,  the  classes  of  cases  of  which  the  Appellate  Court 
is  given  jurisdiction,  we  proceed  from  first  to  last  upon  the 
theory  that  no  case  in  which  the  validity  of  a  statute  is  in- 
volved is  within  the  jurisdiction  of  that  court.  What  we 
say  is  always  to  be  taken  as  meaning  that  the  classes  named 
are  within  its  jurisdiction  except  where  a  constitutional  ques- 
tion is  involved.  Although  we  do  not  note  the  exceptions 
in  naming  each  class,  it  is  to  be  understood  that  each  class  is 
subject  to  the  exception.  This  course  we  adopt,  it  may  be 
said  by  way  of  explanation,  to  obviate  the  necessity  of  re- 
peating, as  each  class  is  outlined,  the  proposition  that  it  is 
subject  to  the  exception  created  by  the  clause  excluding  from 
the  jurisdiction  of  the  Appellate  Court  all  constitutional 
questions.  It  may  also  be  said,  although  a  little  aside  from 
our  direct  path,  that  we  do  not  intimate,  directly  or  indi- 
rectly, any  opinion  upon  the  question  whether  the  Legislature 
can  take  from  the  highest  constitutional  court  of  the  State 
the  authority  to  pronounce  the  ultimate  judgment  upon  the 
constitutionality  of  statutes. 

As  we  have  entered  upon  the  subject  of  cases  involving 
the  validity  of  statutes  it  is,  perhaps,  quite  as  well  to  con- 
tinue its  consideration  so  far  as  to  indicate  the  instances  in 
which  such  a  question  can  be  regarded  as  presented  by  the 
record.  It  must,  of  course,  be  presented  by  the  record 
brought  to  the  court,  for  appellate  courts  have  jurisdiction 
of  such  questions  only  as  the  record  presents.  Neither  by 
agreement  nor  by  assertion  of  parties  or  counsel  can  juris- 
diction of  a  subject  be  conferred  upon  a  court,  for  jurisdic- 
tion of  the  subject  invariably  comes  from  the  law.  Board, 
etc.,  v.  Newman,  35  Ind.  10;  Crane  v.  Farmer,  14  Col.  294; 
Smith  v.  Myers,  109  Ind.  1 ;  Robertson  v.  State,  ex  rel.,  109 
Ind.  79 ;  Doctor  v.  Hartman,  74  Ind.  221 ;  Trotter  v.  Ncol, 
50  Ark.  340. 
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It  is  not  enough  that  the  pleadings  allege  that  the  validity 
of  a  statute  is  challenged,  for  it  must  appear  from  the  record 
that  there  is  a  substantial  foundation  fdr  the  allegation.  The 
appellate  system  of  Illinois  is,  in  some  respects,  similar  to 
ours,  and  the  subject  we  are  here  dealing  with  has  been  dis- 
cussed by  the  Supreme  Court  of  that  State.  In  the  case  of 
Chaplin  v.  Commissioners  of  Highways,  126  111.  264  (274),  it 
was  said  :  "  We  are  of  the  opinion  that  the  pleadings  and  de- 
cree present  a  question  as  to  the  validity  of  a  statute.  While 
the  mere  allegation  in  a  pleading  that  a  given  statute  is  un- 
constitutional will  not  necessarily  raise  a  question  as  to  the 
validity  of  such  statute,  yet,  where  it  can  be  seen  that  the 
constitutional  question  raised  is  one  which  may  be  fairly  re- 
garded as  debatable,  we  think  the  question  of  the  validity 
of  a  statute  becomes  involved  in  the  case,  within  the  mean- 
ing of  the  statute  regulating  jurisdiction  of  appeals." 

Without  attempting' to  further  definitely  mark  out  the 
mode  in  which  the  question  must  be  presented,  we  affirm 
that  the  outline  given  by  the  court  in  the  opinion  quoted, 
and  in  what  we  have  said  is  correct  in  its  general  scope  and 
essential  features. 

It  is  at  present  unnecessary  to  do  more  than  consider  and 
construe  section  one  of  the  act ;  and  in  giving  it  a  construc- 
tion we  shall  not  attempt  to  go  into  details,  but  shall  simply 
indicate  the  general  lines  which  form  the  boundaries  of  the 
jurisdictional  field  of  the  Appellate  Court. 

The  section  of  the  act  referred  to,  in  so  far  as  it  is  rele- 
vant to  the  subject  with  which  we  are  immediately  concerned, 
reads  thus  :  '  The  name  of  said  court  shall  be  the  Appellate 
Court.  It  shall  consist  of  five  judges,  and  have  exclusive  ju- 
risdiction of  all  appeals  from  the  circuit,  superior  and  crim- 
inal courts,  in  cases  of  misdemeanor,  cases  originating  before 
a  justice  of  the  peace,  where  the  amount  in  controversy  ex- 
ceeds fifty  dollars,  exclusive  of  costs ;  all  cases  for  the  recov- 
ery of  money  only  where  the  amount  in  controversy  does 
not  exceed  one  thousand  dollars,  and  all  cases  for  the  recov- 
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ery  of  specifics  personal  property  ;  actions  between  landlord 
and  tenant  for  the  recovery  of  the  possession  of  the  leased 
premises,  and  in  all  cases  of  appeals  from  orders  allowing 
or  disallowing  claims  against  decedents1  estates.  In  all  such 
cases  the  decision  of  the  appellate  court  shall  be  final :  Pro- 
vided, however,  That  if  the  validity  of  any  statute  of  this 
State,  or  of  the  United  States,  is  involved,  said  court  shall 
so  certify,  and  thereupon  the  transcripts,  with  all  the  papers 
in  such  cause,  shall  be  transmitted  to  the  Supreme  Court 
with  such  certificate,  and  filed  therein,  and  in  all  proceed- 
ings conducted  thereafter  as  if  said  cause  had  been  originally 
appealed  to  the  Supreme  Court." 

It  is  simply  repeating,  in  another  form  of  words,  the  pro* 
visions  of  the  act,  to  declare,  as  we  do,  that  prosecutions  in 
cases  of  misdemeanors  are  within  the  jurisdiction  of  the  Ap- 
pellate Court.  Such  cases  form  the  first  class.  Appeals  from 
judgments  rendered  in  cases  of  prosecution  for  felonies  fall 
within  the  jurisdiction  of  the  Supreme  Court,  inasmuch  as 
jurisdiction  of  that  class  of  cases  remains  untouched. 

The  second  class  of  cases  over  which  the  appellate  court  is 
given  jurisdiction  embraces  all  cases  which  originated  be* 
fore  a  justice  of  the  peace  wherein  the  amount  in  contro- 
versy, exclusive  of  costs,  exceeds  fifty  dollars.  It  may,  per- 
haps, be  said,  with  relevancy  and  propriety,  that  under  the 
uniform  decisions  of  this  court  the  amount  in  controversy  is 
to  be  determined  from  the  record  and  the  material  parts  of 
the  pleading,  and  not  from  the  formal  demand  for  judgment. 
Cincinnati,  etc.,  R.  W.  Co.  v.  McDade,  111  Ind.  23;  Win- 
ship  v.  Block,  96  Ind.  446 ;  Parsley  v.  Eskew,  73  Ind.  558 ; 
Wagner  v.  Kastner,  79  Ind.  162;  Baltimore,  etc.,  R.  R.  Co. 
v.  Johnson,  83  Ind.  57 ;  Oalbreath  v.  Trump,  83  Ind.  381 ; 
Breidert  v.  Krueger,  76  Ind.  55;  Sprinkle  v.  Toney,  73  Ind. 
592. 

The  third  class  of  cases  is  thus  designated :  "All  cases 
for  the  recovery  of  money  only  where  the  amount  in  con- 
troversy does  not  exceed  one  thousand  dollars."     It  is  clear 
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that  all  money  recoveries,  that  is,  all  cases  where  the  entire 
recovery  sought  or  obtained  is  money,  whether  in  actions  on 
contract  or  for  torts,  belong  to  the  class  designated  by  the 
provisions  fixing  the  amount  of  one  thousand  dollars  as  the 
limit  of  the  jurisdiction.  If  the  recovery  in  the  trial  court 
does  not  exceed  that  limit,  and  is  for  money  only,  then  the 
jurisdiction  is,  as  a  general  rule,  in  the  Appellate  Court, 
although  interest  accruing  subsequent  to  the  judgment  may 
increase  the  amount  which  the  judgment  will  yield  beyond 
one  thousand  dollars.  This  is  the  doctrine  of  many  of  the 
oases  last  referred  to,  and  it  is  in  accordance  with  principle. 
Matters  of  the  character'  indicated,  which  arise  subsequent 
to  the  judgment,  can  not  affect  the  question  of  jurisdiction. 
Bank  v.  Daniel,  12  Pet.  32 ;  Walker  v.  United  States,  4  Wall. 
163 ;  Elgin  v.  Marshall,  106  U.  S.  578 ;  Bruce  v.  Manches- 
ter, etc.,  B.  R.  Go.,  117  U.  S.  514. 

The  decisions  upon  the  statute  fixing  the  jurisdiction  of 
the  common  pleas  court  that  once  formed  part  of  our  judi- 
cial system  are  not  without  force  upon  the  phase  of  the  ques- 
tion presented  by  the  inquiry  as  to  the  effect  of  the  nature 
of  the  action,  for  those  decisions  affirm  that,  no  matter  what 
is  the  character  of  the  action  wherein  only  a  money  recovery 
is  sought,  or  is  obtainable,  if  the  amount  is  within  the  limit, 
jurisdiction  exists.  McOole  v.  State,  ex  reL,  10  Ind.  50; 
Hawkins  v.  State,  ex  rel.,  24  Ind.  288. 

Where,  therefore,  there  is  a  recovery  which  does  not  ex- 
ceed one  thousand  dollars  and  a  simple  money  judgment  is 
Tendered,  the  case,  as  a  general  rule,  will  fall  to  the  Appel- 
late Court.  Where,  however,  there  is  a  recovery  with  which 
the  plaintiff  is  content,  and  there  is  no  counter-claim,  the 
judgment  is  the  standard  by  which  jurisdiction  is  to  be  de- 
termined. Sprinkle  v.  Toney,  supra;  Louisville,  etc..  R.  W. 
Co.  v.  Coyle,  85  Ind.  516 ;  Alabama,  etc.,  Life  Ins.  Go.  v. 
Nichols,  109  U.  S.  232;  First  NaM  Bank  v.  Redick,  110 
U.  S.  224. 

But  where  there  is  no  recovery,  as,  for  instance,  where  a 
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demurrer  is  sustained  to  a  complaint,  there  is  real  difficulty 
in  determining  where  the  jurisdiction  resides.  It  seems, 
however,  that,  under  the  decisions  referred  to  in  considering 
the  second  class  of  cases  over  which  the  Appellate  Court  has 
jurisdiction,  the  amount  is  not  to  be  determined  from  the 
formal  demand  for  judgment,  but  from  the  body  of  the 
pleading.  This  is  the  doctrine  of  the  Supreme  Court  of 
the  United  States.     Lee  v.  Watson,  1  Wall.  337. 

It  seems,  also,  that  where  there  is  a  fairly  debatable  ques- 
tion regarding  the  amount  in  controversy,  the  jurisdiction 
is  in  the  Supreme  Court,  since  this  conclusion  harmonizes 
with  the  doctrine  upon  the  subject  of  the  jurisdiction  of 
constitutional  questions,  as  well  as  with  the  foundation  prin- 
ciple that  cases  not  taken  from  the  Supreme  Court  remain 
within  its  jurisdiction.  It  follows  that  if,  from  the  mate- 
rial statements  of  a  complaint,  there  is  a  probability  that 
more  than  one  thousand  dollars  may  be  recovered  upon  trial, 
then  the  jurisdiction,  in  a  case  where  a  demurrer  is  errone- 
ously sustained  to  a  complaint,  is  in  the  Supreme  Court.  If 
a  cross-complaint  or  counter-claim  is  filed  making  a  real 
controversy  for  a  sum  exceeding  one  thousand  dollars,  the 
jurisdiction  is,  ordinarily,  in  the  Supreme  Court.  Ryan  v. 
Bindley,  1  Wall.  66. 

More  than  one  thousand  dollars  may,  in  some  cases,  be  in 
actual  controversy,  although  the  verdict  may  be  in  favor  of 
the  plaintiff  for  a  less  sum.      Wilson  v.  Daniel,  3  Dall.  401. 

But  this  phase  of  the  question  as  presented  by  the  clause 
last  quoted  we  shall  leave  without  further  suggestions  or 
comment,  not  assuming  to  anticipate  cases  of  a  peculiar 
character  which  mav  arise. 

Turning  to  another  phase  of  the  question  presented  by  the 
clause  "  all  cases  for  the  recovery  of  money  only,"  we  find 
that  it  is  money  recoveries,  and  money  recoveries  only,  that 
are  embraced  within  its  terms.  The  words  employed,  even 
excluding  the  adverb  u  only,"  which  is  by  no  means  without 
influence,  very  clearly  confine  the  jurisdiction  of  the  Appel- 
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late  Court  to  actions  where  no  other  relief  than  a  money  re- 
covery is  demandable  as  of  right.  Suits  in  equity  are,  there- 
fore, not  within  the  jurisdiction  of  the  Appellate  Court,  for, 
where- any  relief  beyond  a  money  recovery  is  demandable,  or 
is  awarded,  the  whole  case  falls  to  the  Supreme  Court,  al- 
though a  money  judgment  may  be  included  in  the  decree.  It 
is  an  ancient  rule,  illustrated  by  many  cases,  that  if  a  court 
obtains  jurisdiction  for  one  purpose  it  will  retain  it  for  all 
purposes.  Albrecht  v.  C.  G.  Foster  Lumber  Co.,  ante,  p.  318 ; 
Held  v.  Holzman,  93  Ind.  205,  and  cases  cited ;  Wood  v. 
mOstram,  29  Ind.  177. 

This  rule  has  been  applied  to  appeals.  Feder  v.  Field,  117 
Ind.  386;  Pittman  v.   Wakefield  (Ky.),  13  S.  W.  Rep.  525. 

If  this  were  not  the  rule  we  should  have  the  strange  anom- 
aly of  one  court  deciding  one  part  of  a  case  and  another 
court  deciding  another  part  of  the  same  case.  It  results  from 
the  rule  we  lay  down  that  jurisdiction  of  all  cases  of  purely 
equitable  cognizance  remains  in  the  Supreme  Court.  Suits 
for  injunction,  for  the  specific  performance  of  contracts,  for 
the  rescission  of  contracts,  and,  indeed,  all  cases  of  like  char- 
acter fall  within  the  rule  stated,  and  the  Appellate  Court  has 
no  jurisdiction  over  them.  Within  this  rule  fall  all  suits  for 
the  foreclosure  of  liens  against  real  property,  whether  mort- 
gage liens,  vendor's  liens  or  liens  of  a  different  class,  pro- 
vided, of  course,  that  they  are  such  as  can  only  be  enforced 
specifically.  If  there  is  a  decree  establishing  or  enforcing  a 
lien  against  land  the  case  is  within  the  jurisdiction  of  the 
Supreme  Court,  for  all  such  cases  are  cognizable  in  equity. 
Albrecht  v.  C.  C.  Foster  Lumber  Co.,  supra,  and  cases  cited. 

It  must,  of  course,  appear  from  the  material  allegations 
of  the  pleadings,  or  the  recitals  of  the  record,  that  an  ele- 
ment is  present  making  the  case  something  more  than  one 
for  the  recovery  of  money  only. 

The  clause  of  the  act  designating  the  fourth  class  of  cases 
over  which  the  Appellate  Court  is  given  jurisdiction  is  very 
broad  and  comprehensive.   Within  its  sweep  seem  to  fall  all 
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actions  of  replevin,  whatever  may  be  the  value  of  the  prop- 
erty in  controversy ;  and  if  so,  all  such  actions  are  appeal- 
able to  the  Appellate  Court.  Hall  v.  Durham,  113  Ind.  327. 

It  may  be,  however,  that  some  actions  for  the  recovery  of 
specific  personal  property  may  possess  features  of  such  an 
unusual  nature  as  to  take  them  out  of  the  general  rule ;  but 
this  precise  question  we  shall  not  now  undertake  to  deter- 
mine. It  is  sufficient  for  our  immediate  purpose  to  adjudge 
that  the  general  rule  is,  that  all  actions  for  the  recovery  of 
specific  personal  property  are  within  the  jurisdiction  of  the 
Appellate  Court,  thus  leaving  for  future  consideration  the 
question  whether  there  are,  or  are  not,  exceptions  to  the  gen- 
eral rule. 

The  fifth  class  of  cases  is  designated  as  all  "  actions  be- 
tween landlord  and  tenant  for  the  recovery  of  the  possession 
of  the  leased  premises."  It  is  obvious  that  two  things  must 
concur  to  give  the  Appellate  Court  jurisdiction  in  this  class 
of  cases :  (1)  The  relation  of  landlord  and  tenant  must  ex- 
ist, and  (2)  the  action  must  be  for  the  recovery  of  demised 
property.  All  actions  for  the  recovery  of  real  estate  where 
these  two  elements  do  not  exist  are  within  the  jurisdiction 
of  the  Supreme  Court.  The  jurisdiction  of  that  court  in 
actions  affecting  the  title  to  real  property,  or  the  possession 
of  such  property,  is  very  extensive,  for  it  includes  all  classes 
of  cases  of  that  general  character,  and  embraces  all  estates 
and  interests  in  lands,  saving  only  cases  where  the  interest 
or  estate  arises  out  of  the  relation  of  landlord  and  tenant. 
Nor  is  it  entirely  clear  that  there  may  not  be  exceptional 
cases  even  where  that  relation  does  exist  within  the  jurisdic- 
tion of  the  Supreme  Court,  as,  for  instance,  cases  where  some 
relief  in  addition  to  that  of  the  recovery  of  possession  is 
sought.  But  we  shall  not  now  do  more  than  suggest  the  gen- 
eral rule. 

The  sixth  class  of  cases  is  very  clearly  marked  and  defined 
by  the  language  employed.  The  class  of  cases  designated  is 
a  very  limited  one,  for  it  does  not  embrace  general  probate 


NOVEMBER  TERM,  1890.  593 

Baker,  Guardian,  v.  Groves. 

matters.  It  is  confined  to  orders  allowing  or  disallowing 
claims  against  decedents'  estates,  and  does  not  embrace  ac- 
tions brought  to  contest  wills,  suits  for  the  construction  of 
wills,  applications  for  the  appointment  or  removal  of  admin- 
istrators or  executors,  or,  indeed,  any  cases  of  a  similar  char- 
acter. Nor  is  the  demand  of  an  heir,  legatee  or  devisee  within 
the  scope  of  the  provision  mentioned,  for  those  provisions 
embrace  only  claims  made  by  creditors. 

The  clerk  will  make  the  transfer  of  cases  to  the  Appellate 
Court,  as  required  by  section  19  of  the  act,  under  the  rules 
laid  down  in  this  opinion. 

In  the  event  that  any  case  transferred  under  this  order 
shall,  upon  examination,  be  found  to  belong  to  the  docket 
of  the  Supreme  Court,  it  shall,  under  the  provisions  of  sec- 
tion 25  of  the  act,  be  returned  to  the  docket  of  this  court. 

Filed  March  10,  1691. 
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Appellate  Court. — Juritdiction. — Action  Against  Guardian.— In  an  action 
against  a  guardian  for  services  rendered  the  ward,  an  appeal  from  a 
judgment  for  less  than  one  thousand  dollars,  payable  oat  of  the  assets 
of  the  estate  of  the  ward,  is  within  the  jurisdiction  of  the  Appellate 
Court. 

From  the  Fayette  Circuit  Court. 

R.  Conner  and  H.  L.  Frod,  for  appellant. 
J.  I.  Little  and  D.  W.  McKee,  for  appellee. 

Miller,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant,  as  guardian,  to  recover  for  services 
rendered  the  ward. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict 
for  the  plaintiff  for  the  sum  of  f  130.  A  motion  for  a  new 
Vol.  126.— 38 
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trial,  assigning,  as  one  of  the  causes,  the  excessive  amount 
of  the  verdict,  having  been  overruled,  judgment  was  ren- 
dered upon  the  verdict,  in  which  it  was  adjudged  that  the 
plaintiff  recover  of  the  assets  of  the  estate  of  David  Baker,  in 
the  hands  of  said  guardian,  or  his  successors  in  trust,  the  sum 
of  $130,  and  costs. 

The  question  of  jurisdiction  meets  us  at  the  threshold. 
The  amount  of  the  recovery  being  less  than  one  thousand  dol- 
lars, and  the  appeal  being  prosecuted  by  the  defendant,  is 
within  the  exclusive  jurisdiction  of  the  Appellate  Court,  un- 
less the  judgment  of  the  court  directing  the  payment  of  the 
amount  recovered  out  of  the  assets  of  the  estate  of  the  ward, 
gives  jurisdiction  to  this  court. 

Section  one  of  the  act  creating  the  Appellate  Court  gives  it 
jurisdiction  of  "  all  cases  for  the  recovery  of  money  only 
where  the  amount  in  controversy  does  not  exceed  one  thous- 
and dollars/1  It  is  evident  that  the  purpose  of  this  action 
was  for  the  recovery  of  money  only,  and  that  the  order  and 
direction  of  the  court  that  the  same  should  be  payable 
out  of  the  assets  of  the  estate  of  the  ward,  was  a  mere  in- 
cident. The  cqurt  was  not  called  upon  to  render  a  decree 
for  the  sale  of  either  real  or  personal  property,  in  addi- 
tion to  the  judgment  for  money ;  or  to  make  the  amount 
recovered  a  specific  lien  against  either  property  or  a  fund  ; 
and  it  may  be  mentioned  that  in  this  appeal  no  objection 
is  taken  to  the  form  of  the  judgment. 

We  have  concluded  that  this,  and  other  similar  cases,  are 
within  the  exclusive  jurisdiction  of  the  appellate  court. 

Under  the  statutes  of  this  State,  in  force  prior  to  March  6, 
1873,  exclusive  jurisdiction  was  conferred  upon  the  circuit 
courts,  where  the  title  to  real  estate  was  in  issue ;  neverthe- 
less, it  was  held  that  the  common  pleas  courts,  having  juris- 
diction of  actions  for  the  partition  of  lands  had,  where  the 
title  to  real  estate  arose  incidentally  in  a  partition  suit,  juris- 
diction to  adjudicate  and  settle  conflicting  claims  thereto* 
Wolcott  v.  Wigton,  7  Ind.  44;  Fleming  v.  Potter ,  14  Ind. 
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486.  Also,  when  it  arose  in  proceedings  supplementary  to 
execution  (Carpenter  v.  Vamcoten,  20  Ind.  50),  in  actions 
to  foreclose  mechanics'  liens  (Bourgette  v.  Hubinger,  30  Ind. 
296),  and  in  proceedings  for  the  sale  of  the  lands  of  dece- 
dents to  pay  debts.     Gavin  v.  Graydon,  41  Ind.  559. 

It  has  been  suggested  that  applications  for  allowances  of 
this  kind  are  within  the  equity  powers  of  the  court,  and  that 
on  that  account  this  court  has  jurisdiction  of  the  appeal.  To 
this  it  may  be  answered  that  there  is  nothing  in  the  act 
withholding  jurisdiction  of  appeals  in  equity  cases  from  the 
Appellate  Court  where  the  suit  is  for  the  recovery  of  money 
only.  Many  suits  that  under  the  former  practice  were  of  ex- 
clusive equitable  jurisdiction  are  for  the  recovery  of  money 
only ;  such,  for  instance,  as  an  action  on  a  promise  by  one  to 
another  for  the  payment  of  money  to  a  third  person. 

The  clerk  of  this  court  is,  therefore,  ordered  and  directed 
to  transfer  this  cause  to  the  Appellate  Court  for  final  deter- 
mination. 

Filed  March  17, 1891. 
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action  on  a  note  where  the  amount  involved  was  less  than  one  thou- 
sand  dollars,  is  within  the  jurisdiction  of  the  Appellate  Court. 

From  the  Madison  Circuit  Court. 

H.  (?.  Ryan,  for  appellants. 

M.  S.  Robinson,  «/".  W.  Lovett  and  S.  M.  Kettner,  for  appellee. 

Coffey,  J. — In  this  case  a  judgment  was  rendered  in  the 
•  Madison  Circuit  Court  on  the  18th  day  of  January,  1887,  in 
favor  of  the  appellee  and  against  the  appellants,  on  a  prom- 
issory note  for  the  sum  of  three  hundred  and  sixty  dollars 
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and  four  cents  and  costs  of  suit.  On  the  29th  day  of  De- 
cember, 1888,  the  appellants  commenced  proceedings  under 
the  provisions  of  section  396,  R.  S.  1881,  to  be  relieved  from 
this  judgment,  on  the  ground  that  it  was  rendered  against 
them  on  account  of  their  excusable  neglect. 

The  first  question  confronting  us,  in  the  consideration  of 
the  case,  relates  to  the  jurisdiction  of  this  court  over  the 
questions  presented  by  the  record. 

Section  one  of  an  act  of  the  General  Assembly  of  1891, 
creating  an  Appellate  Court,  provides  that  said  court  shall 
"  have  exclusive  jurisdiction  of  all  appeals  from  the  circuit, 
superior,  and  criminal  courts,  in  cases  of  misdemeanor;  cases 
originating  before  a  justice  of  the  peace,  where  the  amount 
in  controversy  exceeds  fifty  dollars  exclusive  of  costs ;  all 
cases  for  the  recovery  of  money  only  where  the  amount  in 
controversy  does  not  exceed  one  thousand  dollars,  and  all 
cases  for  the  recovery  of  specific  personal  property ;  actions 
between  landlord  and  tenant  for  the  recovery  of  the  posses- 
sion of  the  leased  premises,  and  in  all  cases  of  appeals  from 
orders  allowing  or  disallowing  claims  against  decedents' 
estates." 

The  original  action  in  this  case  was  upon  a  promissory 
note,  for  the  recovery  of  money  only,  where  the  amount  in- 
volved was  less  than  one  thousand  dollars.  Should  we  en- 
tertain jurisdiction  of  this  cause,  and  order  the  judgment 
of  the  circuit  court  set  aside,  such  order  would  result  in  an- 
other trial  of  the  cause  from  which  an  appeal  could  not  be 
taken  to  this  court.  We  would  thus  have  this  court  taking 
jurisdiction  of  one  branch  of  the  case  and  the  Appellate 
Court  taking  jurisdiction  of  another  branch.  Such  a  con- 
struction of  the  statute  would  lead  to  endless  confusion. 

We  think  that  where  the  Appellate  Court  has  jurisdiction 
of  the  main  action  it  should  be  held  to  have  jurisdiction  of 
all  the  incidents  attaching  to  the  action.  An  application  to 
set  aside  a  judgment  under  the  provisions  of  section  396, 
supra,  is,  we  think,  a  mere  incident  of  the  main  action  look- 
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ing  to  the  ultimate  determination  of  the  right  of  the  parties 
therein.     In  such  case  the  court  having  jurisdiction,  on  ap- 
v  peal,  of  the  principal  case  has  jurisdiction  over  the  applica- 
tion to  set  aside  a  judgment  rendered  in  the  cause,  where 
the  application  therefor  is  based  upon  the  provisions  of  the 
statute  providing  for  vacating  judgments  on  account  of  ex- 
cusable neglect.     We  are  of  the  opinion  that  we  have  no 
jurisdiction  in  this  cause,  and  that  it  should  be  certified  to 
the  Appellate  Court. 
It  is  so  ordered. 
Filed  March  14, 1891. 
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No.  14,908. 

The  City  op  Hammond  v.  The  New  York,  Chicago 
and  St.  Louis  Railway  Company. 

Appellate  Court. — Jurisdiction. — Action  by  Municipal  Corporation  to  Re- 
cover Penalty  for  Violation  of  City  Ordinance. — In  an  action  by  a  munici- 
pal corporation  to  recover  a  penalty  for  the  violation  of  a  city  ordi- 
nance, where  the  validity  of  the  ordinance  is  not  involved,  the  Appellate 
Conrt  has  jurisdiction  of  an  appeal  from  a  judgment  against  the  corpo- 
ration. 

Same.— One  of  the  Judges  of  Counsel. — The  fact  that  one  of  the  judges  of 
the  Appellate  Court  was  of  counsel  does  not  deprive  that  court  of  juris- 
diction. 

From  the  Porter  Circuit  Court. 

S.  Griffin  and  E.  D.  Orumpacker,  for  appellants. 
R.  C.  Bell  and  8.  R.  Morris,  for  appellee. 

Elliott,  J.— This  is  an  appeal  from  a  judgment  against 
a  municipal  corporation,  rendered  in  an  action  wherein  the 
corporation  sought  to  recover  a  penalty  for  the  violation  of 
one  of  its  ordinances. 

No  question  as  to  the  power  of  the  municipality  to  enact 
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the  ordinance  is  directly  or  indirectly  presented.  The  only 
question  presented  is  whether  the  facts  stated  in  the  special 
finding  entitle  the  appellant  to  recover  the  penalty.  Iu  our 
opinion  the  jurisdiction  of  the  case  is  in  the  Appellate  Court. 
The  case  was  decided  upon  the  theory  that  the  facts  did  not 
show  a  violation  of  the  ordinance,  and  hence  the  case  is  not 
different  in  principle  from  one  in  which  a  recovery  is  denied, 
because  the  facts  do  not  show  a  violation  of  a  statute.  The 
relief  sought  is  the  recovery  of  money  only,  and  the  remedy 
is,  as  it  has  often  been  held,  a  civil  action.  Bogart  v.  City 
of  New  Albany,  1  Ind.  38 ;  Common  Council,  etc.,  v.  Fairchild,  1 
Ind.  315  ;  Levy  v.  State,  6  Ind.  281 ;  City  of  Goshen  v.  Orox- 
ton,  34  Ind.  239 ;  City  of  Greensburgh  v.  Corwin,  58  Ind. 
518 ;  Town  of  Brookville  v.  Gagle,  73  Ind.  117 ;  Hardenbrook 
v.  Town  of  Ligonier,  95  Ind.  70. 

As  we  have  recently  decided,  actions  for  the  recovery  of 
money,  with  all  their  inseparable  incidents,  are  within  the 
jurisdiction  of  the  Appellate  Court  except  where  the  validity 
of  a  statute  is  involved.  Ex  parte  Sweeney,  ante,  p.  583 ; 
Parker  v.  Indianapolis  Nat'l  Bank,  ante,  p.  595 ;  Baker  v. 
Groves,  ante,  p.  593. 

If  the  validity  of  the  ordinance  had  been  so  challenged  as 
to  present  a  question  of  the  power  of  the  municipal  council 
to  enact  it,  the  jurisdiction  would  be  in  this  court.  The  rea- 
son for  this  conclusion,  briefly  stated,  is  this  :  A  municipal 
corporation  exercises  legislative  power  in  enacting  ordinances, 
and  its  ordinances  are,  in  effect,  local  statutes.  Citizens9  Gas, 
etc.,  Co.,  v.  Town  of  Elwood,  114  Ind.  332,  and  cases  cited; 
Pennsylvania  Go.  v.  Stegemeier,  118  Ind.  305,  and  cases  cited. 

The  fact  that  one  of  the  judges  of  the  Appellate  Court  was 
of  counsel  in  the  case  does  not  deprive  that  court  of  juris- 
diction. The  disqualification  of  one  member  leaves  four 
qualified  and  disinterested  judges,  and  it  is  only  in  the  event 
that  they  should  so  divide  as  to  cause  a  tie  that  this  court 
can  assume  jurisdiction  of  a  case  belonging  to  a  class  over 
which  the  Appellate  Court  is  given  authority.     Sections  19 
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and  21  of  the  act  of  February  28th,  1891,  must  be  construed 
together,  and,  when  thus  construed,  it  results  that  where 
four  judges  remain  competent,  that  court  retains  jurisdiction. 
Any  other  conclusion  would  involve  the  implication  that  the 
Legislature  intended  to  make  the  disqualification  of  one 
judge  the  disqualification  of  all,  and  this  is  a  conclusion, 
which,  for  obvious  reasons,  should  be  avoided.  The  refer- 
ence in  sections  19  to  section  21  as  fully  incorporates  the  lat- 
ter section  in  the  section  making  the  reference  as  if  that  sec- 
tion had  been  written  in  at  full  length,  and  it  must,  therefore, 
be  deemed  an  essential  part  of  it. 

The  clerk  will  transfer  this  case  to  the  docket  of  the  Ap- 
pellate Court. 

Filed  March  19, 1891. 


No.  14,293. 

Burkhart  v.  Ogle. 

From  the  Tipton  Circuit  Court. 

O.  EL  Qiffbrd,  for  appellant. 

W.  Need  and  2£.  P,  Neal}  for  appellee. 

Per  Curiam. — This  opinion,  in  which  we  all  concur,  was  prepared 
for  the  court  by  the  late  Judge  Mitchell,  and  expresses  "tho  vietfe  and 
j  udgment  of  the  court. 

Action  by  Burkhart  against  Ogle  to  recover  damages  for  the  breach  of 
a  warranty  in  the  sale  of  a  horse.  On  appellant's  behalf  it  is  contended, 
or  more  properly  we  should  say  suggested,  that  although  a  warranty  may 
not  cover  open  and  visible  defects,  such  as  the  absence  of  a  member  or  an 
obvious  deformity,  it  does  cover  defects  of  which  the  purchaser  may 
have  been  informed,  and  of  which  he  may  have  known,  but  which  are  not 
open  to  inspection  or  obvious  to  the  senses.  The  Question  propounded  is 
an  interesting  one,  but  as  nothing  more  is  done  tnan  to  propound  it  to 
the  conrt,  without  argument  or  authority,  and  for  the  more  cogent  reason* 
that  the  record  presents  no  question  of  any  kind  for  decision,  we  do  not 
feel  at  liberty  to  express  any  opinion  upon  the  question  suggested. 

The  judgment  is,  therefore,  affirmed,  with  costs. 

Filed  Jan.  9, 1891. 
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Hunt,  Guardian,  etaLv.  Williams. 


No.  15,008. 

Hawkins  et  al.  t>.  Heinzhan  et  al. 

From  the  Daviess  Circuit  Court. 

A.  J.  Padgett,  A.  Paget  and  H.  Burns,  for  appellants. 
J.  H.  (yNeatt  and  W.  Hefferman,  for  appellees. 

Elliott,  J. — Affirmed  upon  the  authority  of  Hawkins  v.  Heinwman,  ante, 
p.  551. 

FUed  Not.  11, 1890 ;  petition  for  a  rehearing  overruled  Jan.  16, 1891. 


No.  14,429. 

Hunt,  Guabdian,  et  al.  v.  Williams. 

From  the  Hamilton  Circuit  Court. 

J.  Buchanan,  for  appellants. 

B.  B,  Stephenson  and  W.  B.  Fertig,  for  appellee. 

Per  Curiam. — This  opinion,  in  which  we  all  concur,  was  prepared  for 
the  court  by  the  late  Judge  Mitchell,  and  expresses  the  views  and  the 
judgment  of  the  court. 

The  question  upon  which  the  merits  of  the  controversy  involved  in  this 
case  must  he  determined  are  identical  with  those  settled  by  the  decision 
in  Hunt  v.  Williams,  ante,  p.  493.  Upon  the  authority  of  that  case  the  judg- 
ment rendered  in  this  case  is  affirmed,  with  costs. 

Filed  Jan.  13, 1891. 


In  ptjemxrriam* 


Judge  John  Griffith  Berkshire  was  born  in  Millers- 
burgh,  Kentucky,  on  the  12th  day  of  November,  1832.  When 
a  child  he  removed,  with  his  father,  to  Indiana.  At  the 
early  age  of  ten  years  he  began  the  trade  of  blacksmith,  in 
the  shop  with  his  father.  His  early  education  was  wholly 
confined  to  the  common  schools  of  the  State.  In  the  year 
1856  he  entered  law  school  at  Asbury  University,  and  was 
graduated  in  1857.  Soon  after  receiving  his  diploma  he  en- 
tered upon  the  practice  of  his  chosen  profession  at  Versailles, 
Indiana,  and  by  his  legal  learning,  industry,  and  strict  at- 
tention to  the  interests  of  his  clients  soon  acquired  a  lucra- 
tive practice.  In  the  year  1861  he  married  Miss  Gussie 
Clendening,  a  lady  of  rare  attainments,  who  survives  him. 
He  had,  by  her,  two  children,  one  of  whom,  a  married  daugh- 
ter, is  siill  living. 

He  was  nominated  by  the  Republicans  for  the  office  of 
circuit  judge,  for  the  circuit  composed  of  the  counties  of  Jef- 
ferson, Switzerland,  Ohio,  Ripley,  Jennings,  Bartholomew, 
and  Brown,  in  the  year  1864,  and  was  elected.  He  was  re- 
nominated, by  acclamation,  for  the  same  position  in  the  years 
1870  and  1876,  and  was  elected,  serving  his  constituents  in 
the  capacity  of  circuit  judge  for  the  period  of  eighteen  years. 

In  1882  he  was  nominated  by  the  Republican  State  Con- 
vention for  the  office  of  Judge  of  the  Supreme  Court,  but  was 
defeated,  with  his  party,  at  the  ensuing  election.  In  1888, 
he  was  again  nominated,  by  acclamation,  for  the  same  office, 
and  was  elected. 

In  all  his  undertakings  he  brought  to  bear  intelligent 
method,  and  untiring  energy  and  industry.  Though  not  a 
member  of  any  church  organization,  he  was  a  firm  believer 
in  the  Christian  religion,  and  a  generous  supporter  of  the 
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Methodist  church.  His  private  character  was  without  blem- 
ish, and  his  voice  was  always  heard  on  the  side  of  morality. 
He  was  frank,  kind-hearted,  and  courteous,  generous  to  a 
fault ;  a  firm  friend,  and  a  kind  and  loving  husband  and  fa- 
ther. As  a  judge,  he  had  few  equals.  In  the  administra- 
tion of  the  law  he  brought  to  bear  the  same  method,  energy, 
and  industry  that  characterized  all  his  conduct  through  life. 
He  was  a  sound  lawyer,  patient  in  research,  broad  and  com- 
prehensive in  his  views,  conscientious,  upright,  and  fearless. 
His  opinions,  while  on  the  supreme  bench,  constitute  a  mon- 
ument of  which  the  bar  of  the  State  may  well  be  proud. 

On  the  evening  of  the  19th  day  of  February,  1891,  he  died 
at  his  home,  in  North  Vernon,  Indiana,  surrounded  by  family 
and  friends.  In  the  death  of  such  men  the  community  loses 
its  most  valued  public  servants,  and  the  State  its  brightest 
jewels. 

Resolved,  That  in  the  death  of  Judge  Berkshire  the 
State  has  lost  a  judge  fitted  by  temperament,  by  learning, 
and  by  the  highest  attributes  of  moral  character  for  the  po- 
sition he  has  filled  with  such  high  honor  to  the  State,  and 
such  great  credit  to  himself,  and  to  the  profession  he  loved  ; 
and  that  we  deplore  his  death,  not  only  because  of  his  great 
worth  as  a  man  and  a  citizen,  but  also  because  of  his  loss  to 
the  judiciary  of  the  commonwealth,  of  which  he  was  an  hon- 
ored and  useful  member. 

Resolved,  That  we  present  to  the  family  of  the  departed 
Judge  our  sincere  sympathy  and  condolence  in  their  be- 
reavement. 

Resolved,  That  the  Secretary  be  requested  to  transmit  a 
copy  of  this  Memoir,  and  these  resolutions,  to  the  family  of 
the  deceased. 

Resolved,  That  this  Memoir  and  these  resolutions  be  pre- 
sented to  the  Supreme  Court,  and  to  the  United  States  Cir- 
cuit Court,  for  such  action  as  may  be  fit  and  appropriate,  and 
that  a  committee  be  appointed  for  that  purpose. 

Filed  April  2, 1891. 
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May  it  Please  the  Coubt  : — The  Hon.  John  G.  Berk- 
shire, one  of  the  members  of  this  court,  departed  this  life 
at  his  home  in  North  Vernon,  Indiana,  on  the  evening  of 
the  19th  day  of  February,  A.  D.  1891.  In  view  of  this 
sad  and  unexpected  event,  a  largely  attended  meeting  of  the 
members  of  the  bar  of  the  State  was  held  at  the  Supreme 
Court  room,  in  the  State-house,  on  the  21st  day  of  Feb- 
ruary, A.  D.  1891,  and  a  memorial,  and  resolutions  were 
adopted. 

By  a  resolution  passed  at  the  meeting,  it  was  made  our 
duty  to  present  the  memorial  and  resolutions  to  this  court, 
and  ask  that  they  be  spread  upon  its  records. 

They  give  a  brief  outline  of  Judge  Berkshire's  private 
and  official  life,  and  express  the  high  appreciation  of  the 
members  of  the  profession,  for  his  character  and  public 
services.  It  was  our  fortune  to  know  Judge  Berkshire, 
intimately,  from  his  early  manhood,  and  to  know  the  ad- 
verse surroundings  of  his  early  life,  through  which  he  strug- 
gled up  to  an  honorable  and  useful  career. 

He  was  a  man  of  strong  and  positive  convictions,  and  of 
active,  earnest  and  persistent  effort,  seeking  to  know  the 
right  and  pursuing  it  with  unswerving  purpose. 

We  move  the  court  that  the  memorial  and  resolutions  be 
spread  upon  its  record.  Robert  N.  Lamb. 

Ralph  Hill. 
F.  Winter. 


REPLY  OF  MR.  CHIEF  JUSTICE  OLDS. 

Mr.  Chief  Justice  Olds  replied  as  follows :  The  court 
receives  the  resolutions  of  the  Bar  in  regard  to  the  death  of 
the  late  Justice  Berkshire,  and  the  address  of  the  gentle- 
men of  the  committee,  the  Hon.  Robert  N.  Lamb,  Hon.  F. 
Winter  and  Hon.  Ralph  Hill,  in  presenting  them,  with  a 
deep  sensibility  of  the  worth  of  the  late  Justice  as  a  citizen 
and  jurist.  We  fully  appreciate  the  great  loss  sustained  by 
the  State  and  the  bar  in  his  death.     The  loss  is  most  keenly 
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felt  by  the  members  of  this  court  who  were  associated  with 
him.  They  were  impressed  by  his  pure  instincts,  his  open, 
frank  and  honest  traits  of  character,  with  his  ability  and 
learning  and  his  unswerving  integrity  as  a  jurist.  By  these 
noble  traits  of  character  which  he  possessed  we  were  not 
only  induced  to  respect  and  admire  him  as  a  jurist,  but  we 
became  attached  to  him  as  a  friend.  While  he  was  a  man 
of  positive  character,,  and  fearless  to  express,  and  able  to 
maintain  with  signal  ability  his  views  on  all  important  ques- 
tions, he  was  as  kind-hearted  as  a  child. 

In  regard  to  his  worth  as  a  citizen,  and  his  work  as  a 
jurist,  we  most  heartily  concur  in  all  that  has  been  said  in 
the  memorial  and  the  address  of  the  committee. 

The  result  of  his  labors  as  a  justice  of  this  court  are  to  be 
seen  in  the  volumes  of  the  reports  of  the  decisions  of  the 
court  from  the  117th  to  the  126th  of  Indiana  inclusive.  The 
decisions  delivered  by  him  while  a  member  of  this  court  are 
evidence  of  his  industry,  and  they  will  stand  as  a  monument 
to  his  memory  and  speak  as  to  his  ability  as  a  judge  long 
after  what  may  have  been  said  of  him  in  way  of  comment 
during  his  life  or  tributes  to  his  memory  at  his  death  has 
been  forgotten. 

Having  a  clear  conception  of  the  law,  his  style  of  expres- 
sion was  vigorous  and  clear.  He  sought  to  base  his  opin- 
ions on  some  well-founded  and  established  principles  of  law 
rather  than  to  follow  a  case  on  account  of  its  having  some 
elements  of  similarity  with  the  one  being  considered. 

Possessed  of  a  broad  comprehensive  mind,  and  having 
years  of  experience  on  the  circuit  bench,  he  entered  upon 
his  duties  as  a  member  of  this  court  well  qualified  to  render 
valuable  services  to  the  State,  and  we  believe  he  fully  met 
the  expectations  of  all  while  he  remained  here.  Having 
served  only  about  one-third  of  the  time  for  which  he  was 
elected  it  is  reasonable  to  suppose  that  had  he  lived  during 
the  last  years  of  his  services  he  would  have  builded  even  a 
greater  monument  to  his  memory  as  a  jurist,  but  his  life  and 
his  work  have  ended. 
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The  resolutions  of  the  Bar  just  presented  to  us,  with  the 
address  of  the  committee,  will  be  placed  upon  the  records 
of  the  court. 

It  is  further  ordered  that  any  other  resolutions  presented 
be  filed  by  the  olerk  of  this  court. 

Filed  April  2, 189L 
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ABATEMENT. 
See  Criminal  Law,  9. 

AB8TRACT  OF  TITLE. 
See  Real  Estate,  Action  to  Recover,  2. 

ACCORD  AND  SATISFACTION. 
See  Payment,  2. 

ACCOUNT. 

Statement  of.— Acquiescence  in.— Presumption  as  to  Correctness.— U  a  state- 
ment of  account  is  delivered  to  one  of  the  parties  to  a  transaction,  and 

i  he  makes  no  objection  to  it  within  a  reasonable  time,  the  presumption 
is  that  he  regarded  it  as  correct  in  every  respect: 

IngU  t.  Norrtnoton,  174 

ADMINISTRATOR. 

See  Decedents'  Estates,  2. 

ADMINISTRATRIX  DE  SON  TORT. 
See  Witness,  3. 

ADVANCEMENTS. 

Mining  Stock  Charged  to  Children. —  When  not  Considered  a*  Advancement*. — 
A.  charged  certain  shares  of  mining  stock  which  he  had  purchased 
against  two  of  his  daughters.  He  also  charged  them  with  assess- 
ments made  on  said  stock  from  time  to  time,  and  paid  by  him,  and 
credited  them  with  the  amount  of  a  dividend  on  said  stock,  received 
by  him  and  paid  bv  him  to  them.  These  shares,  together  with  other 
shares,  were  held  by  the  Bank  of  California  for  the  account  and  in 
the  name  of  said  A.,  as  trustee,  and  were  never  in  the  actual  posses- 
sion of  said  A.  Subsequently  to  the  charging  of  said  shares  against 
his  daughters,  the  bank  upon  the  written  order  of  A.  delivered  to 
one  M.  all  the  shares  held  by  said  bank  for  A.,  as  trustee,  includ- 
ing the  shares  charged  against  his  daughters.  M.  sold  all  of  said 
shares  and  invested  the  proceeds  thereof  in  other  mining  stocks. 
Afterward,  upon  the  order  of  A.,  M.  borrowed  money  upon  the  shares 
last  purchased  for  the  purpose  of  making,  and  did  make,  additional 
purchases  of  mining  stock.  The  stocks  thus  pledged  for  loans,  and 
those  purchased  with  the  borrowed  money,  were  afterwards  sold  by 
the  pledgees  to  pay  the  loans,  and  nothing  was  realized  over  and 
above  the  amount  of  said  loans.  No  shares  of  stock  were  ever  deliv- 
ered to  either  of  said  daughters,  nor  did  they  ever  have  the  possession 
of  or  exercise  any  control  over  the  same,  or  have  anything  to  do  with 
the  disposition  of  said  stock. 

Held,  that  the  shares  of  stock  so  charged  against  said  daughters  could 
not,  in  the  settlement  of  the  father's  estate,  be  considered  as  an  ad- 
vancement to  them.  Herkimer  v.  McGregor.  %47 

AFFIDAVIT. 

See  Agreed  Case,  1 ;  Intoxicating  Liquor,  1. 

AGREED  CASE. 

1.  Affidavit  in. — By  whom  May  be  Made. — Agreement  Signed  by  Party  through 
Attorney. — Effect  of, — In  an   agreed  case  under  the  statute,  the  am- 
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davit  required  by  section  553,  R.  S.  1881,  is  sufficient  if  made  by  one, 
only,  of  the  parties.  Where  the  agreement  is  signed  by  the  appellant 
in  person,  and  by  the  appellee,  acting  through  the  attorney  who  rep- 
resented him  in  the  court  below,  and  who  represents  him  as  counsel 
in  the  Supreme  Court,  and  it  appears  from  the  record  that  the  agree- 
ment as  to  the  facts  was  submitted  to  the  trial  court  by  the  parties, 
that  it  was  acted  upon  by  the  trial  court,  and  that  a  finding  and 
judgment  were  made  upon  it,  and  there  is  nothing  in  the  record 
showing  that  the  appellee  repudiated  the  act  of  his  attorney  who 
represented  him  in  the  court  below  and  represents  him  here,  the  ap- 
pellee is  bound  by  the  agreement.  Booth  v.  CoUmgham,  4&1 

2.  Same. —  When  wiil  be  so  Considered. — Supreme  Court. — Where  both  the 
parties  to  an  action  submit  a  case  upon  the  theory  that  it  is  an 
agreed  case  under  the  statute,  it  will  be  so  regarded  by  the  Supreme 
Court  unless  to  do  so  would  work  a  manifest  injustice.  lb, 

AGREEMENT. 
See  Agreed  Case,  1 ;  Chattel  Mortgage,  1. 

ALTERATION. 
See  Promissory  Note,  14. 

ANIMALS. 

See  County  Commissioners. 

APPEAL. 

See  County  Commissioners  ;  Drainage,  2 ;  Gravel  Road,  2 ;  Injunc- 
tion, 1. 

1.  Misconduct  of  Counsel — Failure  to  Raise  Question  of. — After  the  close  of 
the  evidence,  and  during  the  argument,  counsel  for  the  plaintiff  stated 
to  the  court,  in  the  presence  of  the  jury,  that  he  had  a  witness  in 
court  by  whom  he  could  prove  that  two  witnesses  who  testified  against 
his  client  had  admitted  the  falsity  of  their  evidence.  He  offered  to 
interrogate  the  witnesses,  whereupon  the  court,  upon  objection,  ex- 
cluded the  testimony. 

Held,  that  the  defendant  having  made  no  objection  to  the  statement  at  the 
trial,  and  there  being  no  decision  of  the  court  to  which  exception  was 
taken,  no  question  as  to  the  misconduct  of  counsel  was  presented  on 
appeal.  White  v.  Gregory,  95 

2.  Question  not  Presented. — Where  it  is  stated  in  the  motion  for  a  new 
trial  and  in  the  affidavit  supporting  it,  that  a  written  request  for 
written  instructions  was  made  and  overruled,  but  such  request  does 
not  appear  in  the  record  or  in  the  bill  of  exceptions,  no  question  is 
presented  to  this  court  on  the  ruling  denying  the  request. 

Nicldess  v.  Pearson,  477 

8.  Return  of  Summons. — Defective  Endorsement  on  Complaint. —  Waiver  of 
Objections. — An  objection  that  the  endorsement  on  the  complaint  of 
the  time  for  the  return  of  the  summons  is  defective  can  not  be  made 
for  the  first  time  in  this  court,  although  some  of  the  defendants  were 
infants.  Hawkins  v.  McDougal,  5S9 

4.  Assignment  of  Errors. — In  the  absence  of  an  assignment  of  errors  it  is 
the  duty  of  this  court  to  dismiss  the  appeal.  Hawkins  v.  McDougal,  544 

5.  Assignment  of  Errors. — A  joint  assignment  of  errors  must  be  good  as  to 
all  who  unite  in  it,  or  it  will  not  be  good  as  to  any  of  the  appellants. 

Hawkins  v.  Heineman,  551 

6.  Same. — Infant  Defendants. — Service  of  Process. — Record. — Where  the  rec- 
ord recites  that  the  infant  defendants  were  served  with  process; 
that  a  guardian  ad  liiem  was  appointed  for  them,  and  that  he  filed  an 
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answer,  it  can  not  be  objected,  on  appeal,  that  the  record  shows  that 
the  infant  defendants  were  not  served  with  process.  lb. 

7.  Same. — Supplemental  Complaint. — Objections  Not  Raided  Below.— An  ob- 
jection that  there  was  irregularity  in  the  filing  of  a  supplemental  com- 
plaint can  not  be  made  for  the  first  time  in  this  court.  lb. 

APPELLATE  COURT. 

1.  Jurisdiction. — Supreme  Court. — Where  the  exercise  of  appellate  power  is 
invoked  by  appeal,  the  jurisdiction  is  in  the  Supreme  Court  in  all 
cases  except  those  specified  in  the  act  creating  the  Appellate  Court. 
If  the  case  is  one  of  appellate  cognizance,  and  does  not  fall  within 
one  of  the  classes  over  which  the  Appellate  Court  is  given  jurisdiction, 
it  is  within  the  jurisdiction  of  the  Supreme  Court.  &  parte  Sweeney,  683 

2.  Same. — Constitutionality  of  Statute. — Where  the  constitutionality  of  any 
statute,  Federal  or  State,  is  in  issue,  the  jurisdiction  is  exclusively 
in  the  Supreme  Court.  lb. 

3.  Same. — Jwisdiction  of  Subject- Matter. — Consent  of  Parties. — Jurisdiction 
of  the  subject-matter  can  not  be  conferred  by  agreement  or  assertion 
of  parties  or  counsel ;  it  must  be  given  by  law.  lb. 

4.  Same. —  Validity  of  Statute. — Question,  How  Presented. — A  mere  allega- 
tion in  the  pleading  that  a  statute  is  unconstitutional  will  not  pre- 
sent the  question  of  its  validity ;  it  must  appear  from  the  record  that 
there  is  a  substantial  foundation  for  the  allegation.  lb. 

5.  Same. — Misdemeanors. — Felonies. — Appeals  from  the  circuit,  superior 
and  criminal  courts  in  cases  of  misdemeanors  are  within  the  jurisdic- 
tion of  the  Appellate  Court,  but  the  Supreme  Court  has  jurisdiction 
of  appeals  in  cases  of  prosecution  for  felonies,  the  jurisdiction  of  that 
class  of  cases  remaining  unchanged.  lb. 

6.  Same. — Cases  Originating  before  Justice  of  the  Peace. — Amount  in  Contro- 
versy.— The  Appellate  Court  has  jurisdiction  of  all  cases  originating 
before  a  justice  of  the  peace  where  the  amount  in  controversy,  exclu- 
sive of  costs,  exceeds  fifty  dollars.  The  amount  in  controversy  is  to 
be  determined  from  the  record  and  the  material  parts  of  the  plead- 
ing, and  not  from  the  formal  demand  for  judgment  lb. 

7.  Same. — Cases  for  Recovery  of  Money  Only. — Amount  in  Controversy.— How 
Determined. — The  Appellate  Court  has  jurisdiction  of  "  ail  cases  for 
the  recovery  of  money  only  where  the  amount  in  controversy  does  not 
exceed  one  thousand  dollars."  All  money  recoveries,  whether  in  ac- 
tions on  contract  or  for  torts,  belong  to  the  class  designated  by  the 
provisions  fixing  the  amount  of  one  thousand  dollars  as  the  limit  of 
the  jurisdiction.  If  the  recovery  does  not  exceed  the  limit  of  one 
thousand  dollars,  and  is  for  money  only,  the  jurisdiction  is,  as  a  gen- 
eral rule,  in  the  Appellate  Court,  although  interest  accruing  subse- 
quent to  the  judgment  may  increase  the  amount  which  the  judg- 
ment will  yield  beyond  one  thousand  dollars.  lb. 

8.  Same. — Where  there  is  a  recovery  which  does  not  exceed  one  thou- 
sand  dollars,  and  a  simple  money  judgment  is  rendered,  the  case,  as  a 
general  rule,  will  fall  to  the  Appellate  Court.  Where,  however,  there 
is  a  recovery  with  wbich  the  plaintiff  is  content,  and  there  is  no 
counter-claim,  the  judgment  is  the  standard  by  which  jurisdiction  is 
to  be  determined.  lb. 

9.  Same. — No  Recovery. — Demurrer  Sustained  to  Complaint. — Where  there  is 
no  recovery,  as  in  cases  where  a  demurrer  is  sustained  to  the  com- 
plaint, the  amount  is  not  to  be  determined  from  the  formal  demand 
for  judgment,  but  from  the  body  of  the  pleading.  lb. 

10.  Same. — Doubt  as  to  Amount  of  Recovery. — Cross-Complaint  and  Counter- 
claim.— If  from  the  material  statements  of  a  complaint  there  is  a 
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probability  that  more  than  one  thousand  dollars  may  be  recovered 
upon  trial,  the  jurisdiction  in  a  case  where  a  demurrer  is  erroneously 
sustained  to  a  complaint  is  in  the  Supreme  Court.  If  a  cross-com- 
plaint or  counter-claim  is  filed  making  a  real  controversy  for  a  sum 
exceeding  one  thousand  dollars,  the  jurisdiction  is  ordinarily  in  the 
Supreme  Court.  26. 

11.  Same. — Equitable  Actions. — Suits  in  equity  are  not  within  the  jurisdic- 
tion of  the  Appellate  Court,  for  where  any  relief  beyond  a  money  re- 
covery is  demandable,  or  is  awarded,  the  whole  caseJfalls  to  the  Su- 

Sreme  Court,  although  a  money  judgment  may  be  included  in  the 
ecree.  26. 

12.  Scone. — Actions  for  Recovery  of  Specific  Personal  Property. — All  actions 
for  the  recovery  of  specific  personal  property  are  within  the  jurisdic- 
tion of  the  Appellate  Court.  lb. 

13.  Same. — Actions  Between  Landlord  and  Tenant — The  Appellate  Court 
has  as  a  general  rule  jurisdiction  of  all  actions  between  landlord  and 
tenant  for  the  recovery  of  the  leased  premises.  All  actions  for  the 
recovery  of  real  property  where  the  relation  of  landlord  and  tenant 
does  not  exist,  or  where  the  recovery  of  the  demised  property  is  not 
sought,  are  within  the  jurisdiction  of  the  Supreme  Court.  26. 

14.  Same. — Appeals  from  Orders  Allowing  or  Disallowing  Claims  Against  De- 
cedents9 Estates. — The  last  class  of  cases  designated  in  the  act  does 
not  embrace  general  probate  matters,  but  is  confined  to  ordero  al- 
lowing or  disallowing  claims  against  decedents'  estates.  Actions  to 
contest  wills,  applications  for  the  appointment  or  removal  of  admin- 
istrators, and  like  cases,  are  not  embraced  within  it  26. 

15.  Jurisdiction. — Action  Against  Guardian. — In  an  action  against  a  guar- 
dian for  services  rendered  the  ward,  an  appeal  from  a  judgment  for 
less  than  one  thousand  dollars,  payable  out  of  the  assets  of  the  estate 
of  the  ward,  is  within  the  jurisdiction  of  the  Appellate  Court. 

Baker  v.  Qrovss,  69S 

16.  Jurisdiction. — Application  to  Set  Aside  Judgment. — An  application  to  be 
relieved  from  a  judgment  by  default,  rendered  in  an  action  on  a  note 
where  the  amount  involved  was  less  than  one  thousand  dollars,  is 
within  the  jurisdiction  of  the  Appellate  Court 

Parker  v.  Indianapolis  Natl  Bank,  696 

17.  Jurisdiction. — Action  by  Municipal  Corporation  to  Recover  Penalty  for  Vio- 
lation of  City  Ordinance. — In  an  action  by  a  municipal  corporation  to 
recover  a  penalty  for  the  violation  of  a  city  ordinance,  where  the 
validity  of  the  ordinance  is  not  involved,  the  Appellate  Court  has  ju- 
risdiction of  an  appeal  from  ajudgment  against  the  corporation. 

City  of  Hammond  v.  New  York,  etc,  R.  W.  Co.,  697 

18.  Same. — One  of  the  Judges  of  Counsel. — The  fact  that  one  of  the  judges 
of  the  Appellate  Court  was  of  counsel  does  not  deprive  that  court  of 
jurisdiction.  26. 

APPROPRIATION  OP  LAND. 

See  Eminent  Domain  ;  Railroad,  1. 

ARBITRATION  AND  AWARD. 
See  Railroad,  1,  2. 

ARGUMENT  OF  COUNSEL. 

Misconduct.— Question  of  not  Properly  Presented. — In  an  action  by  the  plain- 
tiffs against  the  defendant  for  the  value  of  one-half  of  a  wheat  crop 
grown  upon  a  tract  of  land  sold  by  the  plaintiffs  to  the  defendant,  dur- 
ing the  examination  of  a  witness  in  regard  to  the  terms  of  the  sale 

Vol.  126.— 39 
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of  the  farm,  with  reference  to  notes  given  for  the  purchase-price,  coun- 
sel for  the  plaintiffs  stated  to  the  court,  in  the  presence  of  the  jury, 
that  the  "  defendant  tried  to  swindle  these  parties  from  the  first." 
"  Counsel  for  appellant,1'  as  shown  by  the  record,  "  objected  to  the 
counsel's  argument  in  the  presence  of  the  jury,  and  to  the  offer  to 
cross-examine  the  witness  in  relation  to  the  notes  in  question,  be- 
cause they  do  not  allude  to  the  transaction  in  relation  to  the  wheat." 
Upon  the  court  overruling  the  objection,  the  defendant  excepted,  and 
counsel  proceeded  with  the  examination,  making  no  further  state* 
merit. 
Held,  that  no  such  state  of  facts  or  misconduct  of  counsel  is  shown  as 
would  justify  a  reversal  of  the  judgment,  even  if  the  question  of  mis- 
conduct were  properly  presented.  Ooff  v.  Scott,  tOO 

ASSESSMENTS. 
See  School  Lands. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal,  4,  5 ;  Practice,  5 ;  Supreme  Court,  2,  6. 

Practice, — Where  the  errors  assigned  are  the  sustaining  of  demurrers  to 
certain  paragraphs  of  the  amended  complaint,  and  the  alleged  er- 
rors discussed  by  counsel  for  appellant  are  the  sustaining  of  demur- 
rers to  certain  paragraphs  of  his  answer,  and  the  record  shows  that 
demurrers  were  sustained  to  certain  paragraphs  of  appellant's  an- 
swer, and  that  after  they  were  sustained  the  appellant  withdrew  his 
answer  and  refused  to  plead,  and  judgment  was  thereupon  rendered 
in  favor  of  the  appellee,  no  question  is  presented  for  the  decision 
of  this  court.  McOray  v.  Smith,  69 

ATTACHMENT. 

See  Common  Carrier,  1 ;  Contempt,  1,  4  to  6 ;  Judgment,  9. 

ATTORNEY  AND  CLIENT. 
See  Replevin. 

BAILIFF. 
See  Jury,  1. 

BAILMENT.  ' 

See  Sale,  2. 

BANKS  AND  BANKING. 

1.  Action  on  Cashier's  Band. — "  Exchange  Committee." — The  by-laws  of  a 
bank  provided  that  an  "exchange  committee"  should  be  organized, 
to  be  composed  of  the  president,  cashier,  and  a  designated  director, 
and  that  the  cashier  should  not  make  loans  in  excess  of  a  certain 
amount  without  the  approval  of  said  committee,  or  one  member 
thereof,  besides  himself. 

Held,  that  the  failure  of  the  bank  to  name  a  director  for  the  committee 
did  not  deprive  the  committee  of  its  powers,  as  the  two  named  by  the 
by-laws,  a  majority,  had  power  to  act.     Wallace  v.  Exchange  Bank,  S65 

2.  Same. — "  Exchange  Committee" — The  failure  of  the  bank  to  provide 
for  the  "exchange  committee,"  in  violation  of  the  requirement  of  its 
by-laws  in  force  when  the  bond  of  the  cashier  was  executed  to  secure 
the  faithful  performance  of  his  duty,  would  not  relieve  the  sureties  on 
such  bond  from  liability  for  the  fraudulent  conduct  of  the  cashier 
in  engaging  in  a  conspiracy  with  certain  parties  whereby  large 
sums  of  money  were  drawn  from  the  bank  and  invested  in  "options," 
and  like  illegitimate  transactions.  lb. 

3.  Same— Agreement  Enlarging  Cashier's  Duties. — Effect  of  on  Liability  of 
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Sureties. — An  agreement  by  the  board  of  directors,  after  the  execution 
of  the  cashier's  bond,  enlarging  his  duties  and  increasing  his  salary, 
but  not  changing  the  character  of  his  duties,  or  his  relation  to  the 
bank  as  cashier,  is  no  defence  to  an  action  against  the  sureties  on  the 
bond  for  the  cashier's  violation  of  duty.  Ibt 

4.  Same. — Pleading. — A  complaint  in  an  action  against  the  sureties  on 
the  bond  of  a  cashier  for  his  breach  of  duty  in  making  unauthorized 
loans,  alleged  the  organization  of  an  "  exchange  committee,"  pursu- 
ant to  the  by-laws.  The  answer  alleged  that  in  violation  of  its  duty, 
and  the  requirement  of  its  by-laws  in  force  when  the  bond  in  suit 
was  executed,  the  bank  failed  to  organize  such  committee,  and  be- 
cause of  such  failure  the  cashier's  duties  were  enlarged,  and  the  va- 
rious breaches  of  duty  and  losses  occurred  in  consequence. 
Held,  that  the  allegations  in  the  answer,  so  far  as  the  defence  rested  upon 
the  want  of  a  committee,  amounted  to  a  general  denial,  and  that  the 
general  denial  being  also  pleaded,  it  was  not  error  to  sustain  a  de- 
murrer to  the  answer.  lb. 

BEER. 

See  Intoxicating  Liquor,  1. 

BILL  OF  EXCEPTIONS. 

See  Set-Off,  S. 

1.  Date  of  Presentation. — Where  the  time  limited  for  the  presentation 
of  the  bill  of  exceptions  expires  on  the  16th  day  of  May,  and  the 
date  of  presentation  as  stated  in  the  bill  is  the  1st  day  of  June,  the 
bill  is  not  properly  in  the  record,  although  following  the  signature 
of  the  judge  is  a  memorandum  to  the  effect  that  the  presentation  was 
m&de  at  the  proper  time,  as  the  time  stated  in  the  bill  controls. 

White  v.  Gregory ,  95 

%  When  not  Presented  in  Season. — Where  the  motion  for  a  new  trial  was 
overruled  on  June  24th,  1887,  and  ninety  days  given  from  that  time 
within  which  to  file  a  bill  of  exceptions,  a  bill  of  exceptions  presented 
to  the  judge  for  his  signature  on  September  24th,  following,  is  not 
presented  in  season.  Keeler  v.  Heims,  S8& 

BILL  OF  EXCHANGE. 
See  Promissory  Note,  12. 

BLANKS. 
See  Promissory  Note,  14. 

BRIDGE. 

County  Bridge  within  City  Limits. — Negligence  of  County  in  Making  Repairs. 
— Liability  oj  County. — Complaint. — Insufficiency  of. — A  complaint  in 
an  action  against  a  county  for  a  personal  injury  resulting  from  the 
negligence  of  the  county  in  failing  to  properly  guard  a  bridge,  within 
the  city  limits,  while  making  repairs  thereon,  which  does  not  show 
that  the  bridge  belonged  to  the  county,  or  that  it  was  its  duty  to  keep 
it  in  repair,  is  bad.  The  fact  that  the  county  had  built  the  bridge, 
and  had  contracted  for  its  repair  did  not  disclose  the  county's  liabil- 
ity to  maintain  it.  Spicer  v.  Board,  etc.,  $69 

BURDEN  OF  PROOF. 

See  Chattel  Mortgage,  2 ;  Set-Off,  3. 

BURGLARY. 
See  Criminal  Law,  1. 

CARRIER  AND  PASSENGER 

See  Railroad,  11, 14, 15. 
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CASES  DISTINGUISHED  AND  DISAPPROVED. 

Buck  «.  Rodgers,  39  Ind.  222,  distinguished.  Hendry  v.  Squiert  19 

Lewis  v.  Bortsfield,  76  Ind.  309,  distinguished.  Voss  y.  Lewi*,  155 

Whitney  o.  State,  35  Ind.  503,  disapproved.  Huber  v.  State,  185 

Pennsylvania  Co.  v,  Whitlock,  99  Ind.  16,  distinguished. 

Louisville,  etc,  R.  W.  Go.  v.  Nitsche,  t*9 

Lewis  «.  Owen,  64  Ind.  466,  distinguished.  Swales  v.  Jackson,  B8S 

CASHIER'S  BOND. 
See  Banks  and  Bah  kino. 

CERTIFICATE  OF  ACKNOWLEDGMENT. 

See  Mortgage,  6. 

CHATTEL  MORTGAGE. 
See  Fraudulent  Conveyance,  3  to  6. 

1.  Mortgagors  to  Sell  Mortgaged  Property* — Parol  Agreement, — Fraud. — A 
parol  agreement,  made  after  the  execution  of  a  chattel  mortgage,  au- 
thorizing the  mortgagor  to  sell  the  mortgaged  property,  and  apply  the 
proceeds  to  the  payment  of  the  mortgage  debt,  does  not  vitiate  the 
mortgage.  Our  statute  makes  fraud  a  question  of  fact,  and  such  an 
agreement  does  not  of  itself  establish  fraud.        Fletcher  v.  Martin,  55 

2.  Same.— Action  to  Set  And*  as  Fraudulent.— Burden  of  Proof.— What 
Special  Finding  Musi  Show. — Where  a  party  seeks  to  avoid  a  chattel 
mortgage  as  fraudulent,  he  has  the  burden  of  proof,  and  he  can  not 
have  judgment  upon  a  special  finding  which  states  some  of  the 
badges  of  fraud,  but  does  not  state  as  an  ultimate  fact  that  there 
was  fraud.  The  inferential  fact  must  be  stated,  and  its  place  can  not 
be  supplied  by  mere  evidentiary  facts.  26. 

3.  Same. — Delivery  to  Attorney  of  Mortgagor  as  agent  for  Mortgagee. —  Validity 
of. — The  delivery  of  a  chattel  mortgage  to  the  attorney  of  the  mort- 
gagor as  agent  for  the  mortgagees,  is  valid.  lb. 

CLAIM. 
See  Decedents'  Estates,  1.' 

COLLATERAL  ATTACK. 

8ee  Decree;  Drainage,  1 ;  Execution,  2;  Judgment,  7, 8;  Real  Es- 
tate, Action  to  Recover,  4. 

COMMISSION. 

See  Principal  and  Agent. 

COMMON  CARRIER 

1.  Writ  of  Attachment.-- Levy  of  upon  Goods  in  Transit. — Refusal  of  Cap- 
tain to  Surrender  Goods. — Answer  Showing  Property  in  Third  Person. — 
Sufficiency  of. — In  an  action  against  the  captain  and  master  of  a  steam- 
boat for  wrongfully  and  forcibly  taking  from  the  sheriff  of  Switzer- 
land county,  while  said  steamboat  was  lying  at  the  city  of  Vevay, 
in  said  county,  certain  barrels  of  whisky  in  transit  on  said  steam- 
boat, which  the  said  sheriff  had  levied  a  writ  of  attachment  upon,  and 
had  taken  into  his  possession,  an  answer  is  good  which  shows  that 
the  property  sought  to  be  attached  was  not  the  property  of  D.  against 
whom  the  writ  or  attachment  was  issued,  but  was  the  property  of  S., 
and  not  subject  to  levy  and  attachment  as  the  property  of  D.  The 
defendant  was  a  common  carrier,  and  an  insurer  of  the  property  in 
controversy,  and  it  was  his  duty  to  hold  it  until  such  time  as  it 
reached  its  destination,  unless  taken  from  his  possession  lawfully. 

Simpson  v.  Dufour,  SSS 
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2.  Rebate  to  Shipper, — Contract  Providing  for, —  Validity  of. — A  contract 
entered  into  between  a  railroad  company  and  a  firm  engaged  in  the 
grain  business,  whereby  the  railroad  company  agreed  to  transport 
grain  for  said  firm  between  certain  points  at  a  certain  price  per  hun- 
dred weight,  the  said  firm  stipulating,  however,  to  pay  a  greater  price 
per  hundred  weight,  it  being  agreed  that  said  firm  should  be  enti- 
tled to  a  certain  rebate  per  hundred  weight,  to  be  repaid  promptly  to 

}■       said  firm  after  such  shipment,  is  valid.    Such  a  contract  is,  in  contem- 
\       plation  of  law,  nothing  more  than  an  agreement  to  carry  the  grain 
.'•       at  the  compensation  ultimately  agreed  upon,  inasmuch  as  the  provis- 
ion binding  the  carrier  to  pay  back  part  of  the  nominal  compensa- 
tion, simply  fixes  the  amount  of  actual  compensation,  although  pro- 
vision is  made  for  a  peculiar  mode  of  payment. 

Cleveland,  etc.,  R.  W.  Co,  v.  dosser,  848 

3.  Same. — Rebate  to  Shipper. —  When  Contract  Providing  for  is  Illegal. — A 
contract  giving  a  special  rate  to  a  shipper,  and  providing  for  a  draw- 
back, is  not  in  itself  illegal  and  void.  To  have  that  effect  other 
elements  must  enter  into  the  contract;  but  when  such  elements  are 
present  in  such  form,  as  to  make  the  discrimination  unjust  or  op- 
pressive, the  contract  will  be  illegal.  fb. 

4.  Same, — Freight  Rates. — Maintenance  of  by  "  Pool" — Illegality  of, — A  con- 
tract entered  into  between  competing  common  carriers  for  the  es- 
tablishment and  maintenance  of  freight  rates,  forming  what  is  known 
as  a  "  pool,"  being  a  combination  for  no  other  purpose  than  that  of 
stifling  competition,  and  providing  means  to  accomplish  that  pur- 
pose, is  illegal.  Such  a  combination  being  void,  any  one  of  the  asso- 
ciated carriers  has  a  right  to  provide  by  special  contract  for  a  special 
rate  to  a  shipper,  and  such  contract  will  be  upheld  when  no  element 
of  partiality,  oppression,  or  improper  favoritism  entered  into  the 
contract.  .        lb. 

5.  Same, — Rebate, — Special  Contract  with  Shipper. — Duty  of  Carrier  as  to. — 
Right  of  Shipper  to  Recover. — If  a  common  carrier  makes  a  special  con- 

-  tract  to  repay  part  of  the  sum  received  from  the  shipper,  he  must 
perform  his  part  of  the  contract,  unless  he  overthrows  the  presump- 
tion of  fairness  and  right  by  countervailing  facts.  It  is  not  neces- 
sary for  the  shipper  to  prove  that  the  rate  charged  and  paid  by  him, 
under  his  contract,  was  excessive  or  unjust.  His  right  to  recover  rests 
upon  the  contract  providing  for  a  drawback.  lb. 

6.  Same.—  Quantity  of  Grain  to  be  Shipped.— Silence  of  Contract  as  to.— Con- 
tract not  Invalid. — Revocation  of  Contract. — A  contract  binding  a  car- 
rier to  transport  as  many  car  loads  of  grain  as  the  shipper  may  de- 
sire transported,  is  not  ineffective,  for  the  reason  that  the  shipper 
is  under  no  obligation  to  ship  any  definite  or  designated  quantity 
of  grain.  Possibly  such  a  contract  may  be  revoked,  but  if  acts 
are  done  in  performance  it  is,  at  all  events,  valid  as  to  those  acts,  for 
until  there  is  an  effective  revocation  the  contract  remains  in  force. 

.         A  proposal,  although  revocable   in  its  nature,  becomes  effective  if 
'        accepted  and  acted  upon  before  annulled  by  revocation.  lb. 

\  7.  Same. — Principal  and  Agent. — Evidence. — Where  the  evidence  shows 
\  that  the  carrier  forbade  the  allowance  of  drawbacks  on  grain  shipped 
by  the  plaintiffs  to  G.  <&  F.,  and  there  is  evidence  tending  to  show 
that  thereafter  a  person  representing  the  company,  and  one,  too,  who 
had  acted  for  the  carrier  in  making  former  contracts  with  the  plain- 
•  tiffs,  entered  into  a  contract  as  to  rebates  with  the  plaintiffs  subse- 
quent to  said  notice  of  interdiction  on  the  part  of  the  carrier,  treat- 
ing the  notice  referred  to  as  ineffective  and  inducing  the  plaintiffs 
to  believe  that  it  had  no  force,  a  verdict  allowing  the  plaintiffs  a  re- 
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bate  on  grain  shipped  by  them  to  said  G.  &  F.  subsequent  to  said 
order  of  interdiction,  will  not  be  disturbed.  lb. 

8.  Same. — Testimony  of  Agent. — Admissibility  of. — Where  the  evidence  shows 
that  S.  was  more  than  a  special  agent  of  the  carrier,  and  that  his  au- 
thority respecting  contracts  for  freight  was  of  wide  scope,  and  that 
the  claim  of  the  plaintiffs  for  the  drawback  or  rebate  was  presented 
to  S.  as  the  representative  of  the  carrier  at  Indianapolis,  and  that 
communications  concerning  the  claim  were  made  to  him,  and  that 
he  conducted  the  general  negotiation  by  correspondence  with  his 
principals,  and  by  interviews  with  the  plaintiffs,  it  was  competent  for 
C.,  one  of  the  plaintiffs,  to  detail  statements  made  to  him  by  S.  in 
reference  to  said  matter.  lb. 

9.  Same. — Agent. — Authority. — Scope  of. — Declarations  of  Agent  as  to  Past 
Transaction. — Where  authority  is  delegated  to  an  agent  to  transact 
business,  and  that  business  requires  continuous  negotiations,  or  is 
a  business  not  fully  ended  by  a  single  act,  but  requires  a  series  of 
acts  to  complete  it  according  to  the  intention  of  the  parties  and  com- 
mercial usages,  the  authority  of  the -agent  does  not  expire  with  the 
performance  of  one  act,  although  that  act  may  be  of  prime  import- 
ance. The  same  rule  prevails  where  the  agent  is  authorized  to  con- 
duct a  single  transaction,  for  as  to  that  transaction,  he  is  a  general 
agent  invested  with  full  authority  to  perform  all  acts  necessary  to 
fully  consummate  the  transaction.  This  rule,  however,  does  not  per- 
mit the  declaration  of  an  agent  narrating  a  past  transaction  to  be 
given  in  evidence.  lb. 

CONFLICT  OF  LAW8. 

See  Married  Woman,  1. 

CONSIDERATION. 
See  Promissory  Note,  1,  2,  5,  6. 

CONSOLIDATION  OF  ACTIONS. 
See  Practice,  9. 

CONSTITUTIONAL  LAW. 
See  Intoxicating  Liquor,  5. 

1.  Setting  Uninspected  Meats. — Act  Prohibiting. —  Unconstitutionality  of. — The 
act  of  March  2d,  1889  (Acts  1889,  p.  150\  entitled  "An  act  for  the 
protection  of  the  public  health  by  promoting  the  growth  and  sale  of 
healthy  cattle  and  sheep,  making  it  a  misdemeanor  to  sell  the  same 
without  inspection  before  slaughtering  within  this  State,  and  to  au- 
thorize cities  to  appoint  inspectors,"  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  and  void.  State  v.  Klein,  GS 

2.  Interstate  Commerce. — Municipal  Corporation. — Ordinance  Requiring  Li- 
cense Fee. — Invalidity  of. — An  ordinance  which  prohibits  any  travel- 
ling merchant,  or  pedler,  from  selling,  or  offering  to  sell,  any  mer- 
chandise without  having  obtained  a  license,  can  not  be  enforced 
against  one  who  makes  negotiations  for  the  sale  of  property  situated 
and  owned  in  another  State.  An  ordinance  requiring  a  license  fee 
from  agents  representing  citizens  of  another  State,  who  offer  goods 
not  in  this  State  for  sale  by  sample,  is  void,  because  it  assumes  to  es- 
tablish a  regulation  affecting  commerce  between  the  States. 

McLaughlin  v.  City  of  South  Bend,  471 

CONTEMPT. 

1.  Disobedience  of  Subposna  Requiring  Attendance  of  Witness  Before  Grand 
Jury. — Attachment. —  Recognizance. — Action  Upon. — Continuance. — Over- 
ruling Motion  For. — Where  an  action  upon  a  recognizance  given  by 
one  under  arrest  upon  an  attachment  for  contempt  was  commenced 
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in  the  April  term  of  the  Grant  Circuit  Court,  and  before  the  close  of 
the  term  the  defendants  appeared  and  the  cause  was  continued ;  and 
thereafter,  at  the  September  term,  they  moved  for  a  stay  of  proceed- 
ings in  order  to  make  an  application  to  the  Blackford  Circuit  Court, 
in  which  the  entry  of  forfeiture  was  made,  to  set  aside  such  entry, 
such  motion  was  properly  overruled.  The  Supreme  Court  will  take 
judicial  notice  of  the  fact  that  there  was  an  intervening  term  of  the 
Blackford  Circuit  Court  between  the  April  and  September  terms  of 
the  Grant  Circuit  Court,  and  the  defendants,  had  they  been  diligent, 
might  have  made  their  application  to. that  court,  and  had  a  hearing 
before  the  commencement  of  the  term  of  the  Grant  Circuit  Court,  at 
which  they  made  their  motiou.  Baldwin  v.  Stale,  £4 

2.  Same. — Recognizance, — Entry  of  Forfeiture, — Condition  Precedent  to  Suit. 
— Defence. — While  such  entry  of  forfeiture  was  a  condition  precedent 
to  a  suit  upon  the  recognizance  by  the  State,  it  was  not  a  hindrance 
to  a  complete  defence  by  the  defendants,  if  for  any  reason  they  were 
not  liable.  lb. 

3.  Same. —  Witnesses  Before  Grand  Jury. — Authority  of  Clerk  to  Issue  Sub- 
poenas For. — Statute. — While  there  is  no  statute  which,  in  express  lan- 
guage, directs  the  clerk  of  the  court  to  issue  subpoenas  for  witnesses 
to  appear  before  the  grand  jury,  by  implication  from  sections  1797, 
1858,  1682, 1671,  1785, 1417, 1664,  and  5854,  R.  S.  1881,  the  authority 
clearly  appears,  and  the  court  may  punish  for  contempt  one  who 
disobeys  such  subpoena.  lb. 

4.  Same. — Proceedings  for. — Section  1013,  R.  S.  1881,  Regulating. — Section 
1013,  B.  S.  1881,  regulating  proceedings  for  contempt,  has  no  appli- 
cation to  an  attachment  for  contempt  of  one  who  disobeys  a  sub- 
poena commanding  him  to  appear  before  the  grand  jury  as  a  witness. 
Section  1014  expressly  excepts  witnesses  subpoenaed  to  testify  in  any 
case,  civil  or  criminal.  lb. 

5.  Same. — Attachment. — Authority  of  Sheriff  to  Take  Recognizance. — Section 
1705,  R.  S.  1881,  confers  upon  the  officer  authorized  to  execute  a  war- 
rant in  a  criminal  case  the  authority  to  take  the  recognizance  of 
the  person  named  in  the  warrant.  An  attachment  for  contempt  is 
a  warrant  in  a  criminal  action,  within  the  meaning  of  said  section, 
and  the  sheriff  has  authority  to  execute  it,  and  accept  bail  in  the  sum 
fixed  by  statute.  lb. 

6.  Attachment  for. — Addition  of  Plaintiff's  Name  to  Information. — Effect  of 
when  Same  is  Withdrawn. — in  an  action  for  contempt  for  disobedience 
of  an  order  of  injunction  issued  to  aid  the  sheriff  in  giving  M.,  the 
plaintiff,  in  an  action  of  ejectment,  possession  of  the  land,  the  in- 
formation upon  which  the  attachment  issued,  as  originally  drawn, 
was  entitled  "  M.  and  the  State  of  Indiana  v.  H.  et  al.  The  name  of 
M.  was  subsequently  withdrawn  from  the  information. 

Held,  that  as  M.'s  name  was  withdrawn  from  the  information,  no  substan- 
tial injury  was  done  to  those  charged  with  contempt  by  the  addition 
of  his  name  in  the  first  instance.  Hawkins  v.  State,  £94 

7.  Same. — Disobedience  of  Injunction  Embodied  in  Decree. — Power  to  Punish 
for. — Order  of  Injunction. —  When  Parties  Bound  to  Take  Notice  of. — Col" 
lateral  Attack. — Courts  of  competent  jurisdiction  have  power  to  pun- 
ish, as  for  contempt,  a  party  who  disobeys  an  order  of  injunction  em- 
bodied in  a  decree  rendered  after  a  hearing  upon  issue  joined.  When 
the  order  of  injunction  forms  part  of  a  decree  rendered,  in  regular 
course,  upon  issue  joined  by  answer,  the  parties  to  the  suit  are 
bound  to  take  notice  of  the  order,  and  are  not  entitled  to  have  a  cer- 
tified copy  of  the  decree  served  upon  them.  They  can  not  collat- 
erally impeach  the  decretal  order  for  error  or  irregularities.  lb. 
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CONTINUANCE. 
See  Practice,  9. 

CONTRACT. 
See  Common  Carrier,  2  to  6 ;  Covenant  ;  Specific  Performance. 

1.  Construction  of  by  Parties  to. — Enforcement  of. — Where  parties  have,  by 
their  acts,  given  a  construction  to  a  contract  entered  into  by  them, 
the  courts  will  adopt  and  enforce  that  construction. 

Ingle  v.  Norrington,  174 

2.  Verbal  Agreement. — Stipulated  Compensation. — Recovery  on  Implied  Prom- 
ise.— In  an  action  for  services  rendered  upon  a  verbal  contract  at  a 
stipulated  compensation,  where  the  circumstances  are  such  as  to  raise 
an  implied  promise  to  pay,  there  may  be  a  recovery  for  the  value  of 
the  services  where  there  is  a  failure  to  prove  the  stipulated  com- 
pensation alleged.  Miller  v.  EMridge,  461 

3.  Same. — Statute  of  Frauds. — Action  on  Quantum  Meruit  for  Value  of  Serv- 
ices Rendered. — A  contract  by  a  decedent,  within  the  statute  of 
frauds,  to  compensate  one  for  rendering  services  by  provision  made 
in  his  will,  will  support  an  action  on  a  quantum  meruit  for  the  value 
of  the  services  rendered.  lb. 

4.  Sale  of  Real  Estate. — Cancellation  of  Sale. — Agreement  of  Orantee  to  Dis- 
charge Certain  Indebtedness  of  Grantor. — Construction  of. — Trust. — A.  sold 
a  tract  of  land  to  fi.,  who  paid  therefor  a  certain  sum  in  cash  and 
assumed  the  payment  of  two  mortgages  on  the  land  as  a  part  of  the 
consideration.  Attachment  proceedings  were  thereafter  instituted 
against  A.,  to  which  fi.  was  made  a  party.  While  these  proceedings 
were  pending  A.  and  fi.  entered  into  a  written  agreement,  whereby 
the  latter  agreed  to  sell  any  part  or  all  of  the  land  theretofore  pur- 
chased by  him  from  A.,  provided  that  he*  should  not  sell  it  for  less 
than  its  value,  and  after  retaining  from  the  proceeds  of  the  sale 
enough  to  discharge  all  the  liens  against  the  land  and  enongh  to  pay 
him  "  all  the  money  that  may  be  legally  due  him,  with  interest  at  the 
rate  of  six  per  cent.,"  he  was  to  pay  what  might  remain  to  A. 

Held,  that  the  parties  to  the  agreement  having  accepted  the  second  con- 
tract as  a  cancellation  or  rescission  of  the  sale,  and  having  so  treated 
it,  the  rights  of  the  parties  are  to  be  adjusted  accordingly,  although  it 
may  not  in  fact  have  operated  as  a  cancellation  or  rescission. 

Held,  also,  that  if  the  contract  of  purchase  was  afterwards  cancelled  or 
rescinded,  the  debts  assumed  by  fi.  were  no  longer  his  personal  debts. 

Held,  also,  that  if  fi.  was  negligent  in  not  selling  the  farm  according  to 
the  second  agreement,  he  was  only  chargeable  with  the  reasonable 
value  of  the  farm,  or  what  it  might  have  been  sold  for  by  the  exer- 
cise of  ordinary  diligence,  from  which  he  was  entitled  to  deduct  the 
purchase-money  paid  by  him,  as  well  as  the  encumbrances  that  re- 
mained on  the  land,  or  for  which  it  was  sold,  as  well  as  any  other 
sums  of  money  paid  by  him  on  A.'s  account  which  had  not  been  other- 
wise adjusted.  Hendrickson  v.  Reed,  519 

CONTRIBUTION. 

See  Principal  and  Surety,  1,  5. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  2,  3,  6;  Railroad,  4  to  8. 

COSTS. 
8ee  Criminal  Law,  3 ;  Execution,  1. 

COUNTY. 

See  Bridge. 
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COUNTY  COMMISSIONERS. 

See  Gravel  Road,  1,  2. 

Order  Allowing  Animals  to  Run  at  Large. — No  Appeal  from. — An  order  made 
by  a  board  of  county  commissioners,  under  sections  2637  and  2638, 
B.  S.  1881,  directing  that  certain  animals  be  allowed  to  pasture  or  run 
at  large  on  the  unincloBed  lands  or  public  commons  within  the  county, 
is  an  administrative,  not  a  judicial  act,  and  an  appeal  will  not  lie 
from  such  order.  Farley  v.  Board,  etc,  4$8 

COVENANT. 

Agreement  to  Maintain  Levee. — Covenant  not  Running  with  Land. — Right  to 
Enter  to  Make  Repairs. — Breach  of  Contract. — In  1877  the  water- works 
company  of  Indianapolis  was  in  possession  as  owner  of  that  part  of 
the  Central  canal  which  is  situated  in  Marion  county,  together  with 
certain  dams,  etc.,  one  of  which  was  at  Broad  Ripple.  An  abutting 
owner  near  the  dam  at  Broad  Ripple,  across  whose  land  the  water- 
works company  had  built  a  levee,  agreed  with  the  company  that  if 
it  would  continue  the  levee  to  a  certain  point  he  would  extend  it 
across  his  land  at  his  own  expense,  and  maintain  it,  and  release  the 
company  from  all  damages  from  high  water  in  the  past  and  future. 
At  a  judicial  sale  the  water-works  property  was  sold  to  the  Indian- 
apolis Water  Company.  The  abutting  owner  having  failed  to  keep 
his  part  of  the  levee  in  repair,  it  broke,  and  the  water  escaping  washed 
out  a  part  of  a  gravel  road.  The  company  paid  damages  to  the  gravel 
road  company,  and  made  repairs,  the  land-owner  having  failed  to 
do  so. 

Held,  that  the  complaint,  stating  the  facts  as  above,  did  not  show  a  cause 
of  action  as  to  the  first  element  of  damages,  it  not  appearing  from  any 
of  the  averments  that  there  was  any  liability  on  the  part  of  the  water- 
works company  for  injuries  occasioned  the  gravel  road  company  by 
overflows  and  freshets. 

Held,  also,  that  the  water  company  was  not  entitled  to  recover  for  repairs 
made,  since  the  land-owner's  contract  to  repair  did  not  create  a  cove- 
nant running  with  the  land,  and,  therefore,  the  purchasing  company 
acquired  no  rights  under  it. 

Held,  also,  that  the  company  had  no  right  under  the  contract  to  enter 
upon  the  land  to  malce  repairs,  and  could  not  recover  for  the  repairs 
so  made  in  an  action  for  a  breach  of  the  contract  to  maintain  the 
levee.  Indianapolis  Water  Co.  v.  Nulte>  373 

CRIMINAL  LAW. 

1.  Burglary. — Circumstantial  Evidence.— Value  of,  How  Determined. — The 
true  test  by  whioh  to  determine  the  value  of  circumstantial  evidence 
in  respect  to  its  sufficiency  to  warrant  a  conviction  in  a  criminal  case, 
is  not  whether  the  proof  establishes  circumstances  which  are  con- 
sistent, or  which  coincide  with  the  hypothesis  of  the  guilt  of  the  ac- 
cused, but  whether  the  circumstances,  satisfactorily  established,  are 
of  so  conclusive  a  character,  and  point  so  surely  and  unerringly  to 
the  guilt  of  the  accused  as  to  exclude  every  hypothesis  of  his  inno- 
cence. Cavender  v.  State,  47 

'.  2.  Same. — Insufficiency  of  Evidence  to  Sustain  Conviction. — Reversal  of  Judg- 
ment.— Where  the  circumstances  relied  on  to  sustain  the  conviction 
of  the  defendant  on  a  charge  of  burglary  are  inconclusive,  and  not 
of  such  force  as  to  exclude  the  innocence  of  the  defendant,  who  had 
hitherto  borne  an  unblemished  reputation  for  honesty,  the  judgment 
will  be  reversed.  lb. 

3.  Instruction. — Fine. — Cods. — In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  an  instruction  requested  that  "  If  you  should 
find  the  defendant  guilty,  as  charged,  you  may,  in  your  discretion, 
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return  a  verdict  assessing  a  fine  against  him,  and  also  find  that  he 
shall  not  pay  the  costs  of  this  prosecution/'  may  be  properly  refused. 
In  such  a  case  it  is  not  discretionary  with  the  jury  to  nne,  or  not  to 
fine,  the  defendant,  but  they  must  assess  a  fine  against  him  of  not 
less  than  the  prescribed  amount ;  nor  is  it  a  matter  of  mere  arbitrary 
discretion  with  the  jury  to  relieve  a  defendant,  found  guilty,  of  the 
payment  of  costs,  but  a  reason  for  so  doing  must  be  shown. 

Welsh  v.  State,  71 

4.  Same. — Discharge  of  Jury. — Instruction  Ordering  Acquittal  of  Defendant. — 
In  a  criminal  prosecution  an  instruction  requested  placing  the  right 
of  the  defendant  to  an  acquittal  upon  the  mere  fact  that  a  jury  had 
been  empanelled,  without  any  regard  to  the  facts  which  may  have  led 
to  their  discharge,  is  erroneous.  lb. 

o.  Same. — Reception  of  Verdict.— Absence  of  Accused. — An  objection  in  a 
criminal  case  that  the  trial  court  erred  in  receiving  the  verdict  of  the 
jury  in  the  absence  of  the  defendant,  will  not  be  available  on  appeal 
for  a  reversal  of  the  judgment,  where  it  does  not  affirmatively  appear 
by  the  record  that  the  defendant  was  in  the  custody  of  the  sheriff,  and 
it  does  not  appear,  except  by  inference,  that  he  was  not  present  in 
court  at  the  time  the  verdict  of  the  jury  was  received.  lb. 

6.  Rape.~Charaeter  of  Resistance  Necessary. — Where  a  woman  is  not  of  un- 
sound mind,  and  has  reached  the  age  fixed  by  law  as  that  at  which 
there  is  capacity  to  consent,  the  crime  of  rape  is  not  made  out  un- 
less it  appears  that  there  was  actual  resistance,  or  that  resistance  was 
prevented  by  violence,  or  restrained  by  fear.  Whitney  v.  Slate,  35lnd. 
503,  disapproved.  Huber  v.  State,  185 

7.  Same. — Evidence. — In  a  prosec  ition  for  rape  it  was  competent  to  prove 
that  the  prosecutrix  came  in  a  cheerful  manner,  and  hand  in  hand 
with  the  accused,  from  the  place  where  the  rape  was  alleged  to  have 
been  perpetrated.  The  testimony  was  competent  as  tending  to  au- 
thorize the  inference  that  no  outrage  had  been  perpetrated,  and  also 
as  affecting  the  credibility  of  the  prosecutrix.  lb. 

8.  Same. — Impeachment  of  Witness. — Character  of  Accused. — How  May  Not 
be  Attacked. — It  was  not  competent  to  impeach  the  witness  so  testifying 
by  attempting  to  show  that  she  had  made  a  statement  derogatory  to 
the  character  of  the  defendant.  Such  a  statement,  if  made,  would 
not  tend  to  contradict  her  testimony.  The  opinion  of  a  witness  as  to 
the  character  of  an  accused  can  not  be  given  through  the  medium  of 
an  impeaching  question,  or  that  of  impeaching  evidence.  lb. 

9.  Defective  Information. — Prosecution  Notwithstanding. — Abatement. — Grand 
Jury. — When  the  accused  is  in  actual  custody  he  may  be  prosecuted 
by  information,  when  the  grand  jury  is  not  in  session,  although  the  in- 
formation, or  process,  upon  which  he  was  originally  arrested  and 
placed  in  custody  may  have  been  defective,  or  irregular.  Where  the 
original  prosecution  abates,  by  reason  of  some  irregularity,  or  in- 
formality,  the  court  may  direct  that  the  accused  be  retained  for  a 
trial  upon  the  merits  of  the  accusation  against  him. 

Rowland  v.  State,  517 
DAMAGES. 

Measure  of. — Contract  for  Exclusive  Right  to  SeU.—Rreachof. — True  Measure 
of  Damages. — Instruction. — Prospective  Profits. — The  plaintiffs  alleged  in 
their  complaint  that  they  rented  a  small  piece  of  ground  of  the  de- 
fendant for  a  huckster  or  candy  stand  during  the  fair,  in  Septem- 
ber, 1888,  and  that  it  was  a  part  of  the  agreement  that  there  was  to 
be  no  ground  rented  for  competing  stands  within  designated  limits, 
'  and   that  this  agreement  was  violated   by  the  defendant  by  allow- 
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ing  competing  stands  within  said   limit.    Prayer  for  damages  for 
breach  of  contract. 

Held,  that  an  instruction  was  erroneous  to  the  effect  that  the  plaintiffs 
were  entitled  to  recover  as  damages  the  profits  they  would  have  real- 
ized upon  goods  that  they  did  not  sell  in  consequence  of  the  opposition 
of  rival  sellers  permitted  on  the  ground  in  violation  of  the  contract. 

Held,  also,  that  the  true  measure  of  damages  would  be  the  difference  in 
the  rental  of  the  ground  unoccupied  by  competing  stands  within  the 
designated  limits  according  to  the  contract  and  the  rental  of  the 
ground  occupied  by  competing  stands  as  it  is  alleged  to  have  been. 

Montgomery  County,  etc.,  Society  v.  Harwood,  440 

DEBTOR  AND  CREDITOR. 
See  Fraudulent  Conveyance,  4  to  6. 

DECEDENTS'  ESTATES. 
See  Appellate  Court,  14;  Witness,  2. 

1.  Claim.— Sufficiency  of. — A  claim  filed  against  a  decedent's  estate  is  suf- 
ficient if  the  demand  is  stated  succinctly  and  definitely.  Succinctness 
and  definiteness  in  the  statement  of  the  credits  to  which  the  estate 
is  entitled  are  not  required,  and  if  the  credits  and  deductions  are 
stated  merely  there  is  a  compliance  with  the  statute. 

Miller  v.  Eldridge,  461 

2.  Excessive  Payment  by  Administrator. — Right  to  Recover  Excess  from  Heirs. 
— Surviving  Partner. — Where  the  administrator  of  a  deceased  member 
of  a  firm,  relying  upon  the  statements  contained  in  the  reports  and 
inventory  of  the  surviving  partner,  paid  to  one  of  the  heirs  and  dis- 
tributees of  the  estate  represented  by  him,  a  sum  in  excess  of  the 
amount  she  was  entitled  to  receive,  by  reason  of  depreciation  in  the 
value  of  the  estate  of  the  deceased  partner,  the  administrator  is  en- 
titled to  recover  such  excess  whether  the  money  was  paid  to  the  ap- 
pellant upon  her  request,  or  was  voluntarily  paid  to  her  without 
any  request;  the  money  having  been  paid  under  a  mistake  of  fact, 
and  not  under  a  mistake  of  law,  and  the  facts  which  induced  the  ad- 
ministrator to  make  the  payment  having  been  presented  to  him  in  a 
lawful  manner,  and  he  having  a  right  to  rely  upon  them. 

Stokes  v.  Goodyhoontz,  6S5 

DECLARATIONS. 
See  Mortgage,  7. 

DECREE. 

Erroneous  Description  of  Real  Estate. — Action  to  Correct. — Incorrect  Descrip- 
tion in  Decree. — Decree  not  Void. — Collateral  Attack. — Minority  of  Qrantor. 
— Disaffirmance. — A  decree  in  an  action  to  correct  an  erroneous  de- 
scription of  real  estate,  and  the  commissioner's  deed  based  upon  the 
same,  did  not  correctly  describe  the  premises,  but  did  describe  the 
land  as  lying  between  two  other  tracts  theretofore  conveyed  by  the 
grantor.  The  last  conveyance  had  been  made  and  the  deeds  for  the 
same  recorded  before  the  decree  was  rendered.  By  a  reference  to 
said  deeds,  the  description  of  the  real  estate  contained  in  the  decree 
could  be  made  certain.  At  the  time  the  action  was  instituted  to  cor- 
rect the  erroneous  description  the  grantor  was  a  minor,  but  at  the 
date  of  the  rendition  of  the  decree  he  was  of  full  age. 

Held,  that  the  decree  was  not  void  on  account  of  uncertainty  in  the  de- 
scription of  the  real  estate.  Lewis  v.  Owen,  64  Ind.  446,  distinguished. 

Held,  also,  that  the  decree  will  not  be  held  void  on  a  collateral  attack  be- 
cause of  the  minority  of  the  grantor  at  the  time  the  suit  to  correct  the 
description  was  instituted,  the  court  having  had  jurisdiction  of  the  ac- 
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lion,  and  proper  notice  having  been  given,  and  the  decree  having  been 
rendered  after  the  grantor  became  twenty-one  years  of  age. 

Held,  also,  that  the  grantor  was  bound  by  said  decree,  unless  he  by  direct 
proceedings  had  it  set  aside. 

Held,  also,  that  the  decree,  having  been  rendered  after  the  grantor  became 
of  age,  barred  him  from  afterwards  disaffirming  the  deed  made  during 
his  minority.  Thain  v.  Rudisill,  272 

DEDICATION. 

1,  Streets, —  When  Land  not  Dedicated  For. — Plat. — Where  the  owner  of 
land  made  and  recorded  a  plat  of  the  same,  and  filed  with  the  plat  a 
written  explanation  stating  that  it  was  a  plat  of  certain  land  "in 
blocks,  or  squares,  by  the  drawing  of  lines  across  said  ground,  where 
the  center  line  of  the  street  will  come  when  the  same  is  platted  to 
correspond  with  the  Conner  plat  and  the  streets  in  the  plat,  it  being 
the  intention  of  said  Conner  to  plat  said  ground,  or  in  the  event  of 
their  being  sold  by  him,  to  provide  for  their  being  platted  to  corre- 
spond with  the  contiguous  ground  already  platted,"  there  was  no  ded- 
ication of  the  land  between  the  blocks  for  streets. 

City  of  New  Albany  v.  William*,  1 

2.  Same. — Partition  Proceeding. — Commissioners. — New  Plat  by. — Heir  Enti- 
tled to  Land  a*  Originally  Plaited. — Where  the  owned  of  land  platted  a 
certain  portion  of  it  into  lots  and  blocks,  streets  and  alleys,  and  a  cer- 
tain other  portion  into  lots,  but  without  any  streets  between  them, 
and  after  his  death  his  heirs  instituted  a  suit  in  partition,  and  the 
commissioners  appointed  in  said  proceeding  assigned  to  one  of  the 
heirs  a  lot  in  the  portion  without  streets,  and  the  commissioners  made 
a  new  plat  in  which  a  part  of  the  lot  so  assigned  to  said  heir  was  taken 
for  a  street,  the  action  of  the  commissioners  in  said  behalf  was  with- 
out authority,  the  heir  being  entitled  to  the  lot  as  originally  platted. 

lb. 
DEED; 

1.  Delivery. — Evidence  Insufficient  to  Establish. — A.  after  signing  and  ac- 
knowledging deeds  conveying  land  to  two  of  his  sons  placed  them  in  a 
box  in  a  room  which  he  occupied  with  the  .family  of  one  of  them. 
While  the  deeds  were  in  the  box,  in  the  absence  of  the  father,  and 
without  his  consent,  the  sons  opened  the  box  and  read  the  deeds  but 
did  not  take  them.  He  never  told  either  of  his  sons  that  the  deeds 
were  in  the  box,  gave  the  grantees  no  authority  to  take  them  from 
the  box,  nor  told  them  they  were  entitled  to  do  so.  He  made  no 
effort  to  deliver  the  deeds,  and  at  no  time  did  they  pass  out  of  his 
control  and  under  the  control  of  the  sons  or  any  one  in  their  behalf. 
After  his  death  the  deeds  could  not  be  found. 

Held,  that  there  was  no  delivery.  Anderson  v.  Anderson,  69 

2.  Construction. — Rule  in  Shelley9 s  Case. — N.  E.  conveyed  to  his  mother 
certain  real  estate  "during  the  term  of  her  natural  life,  and  to  de- 
scend to  her  heirs  in  equal  portions,  the  said  N.,  the  maker  of  this 
deed,  included,  after  death."  The  covenants  of  warranty  were  with 
the  grantee  and  her  heirs. 

Held,  that  the  deed  was  governed  by  the  rule  in  Shelley*s  Case,  and  that 
the  grantee  took  an  absolute  title  in  fee.  Taney  v.  Fahnley9SS 

3.  Delivery  of. — Presumption  as  to. — Where  a  deed  is  found  in  the  posses- 
sion of  the  grantee,  the  presumption,  in  the  absence  of  anything  ap- 
pearing to  the  contrary,  is  that  it  was  delivered  on  the  day  of  its  date. 

Faulkner  v.  Adams,  459 

DELIVERY. 
See  Chattel  Mortgage,  3 ;  Deed,  1, 3. 
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DESCENTS. 

See  Will,  3. 

Ma-tosin-ia  Indians. — Lands  of. — How  they  Descend. — Sale  of  to  Pay  Debts. 
— The  real  estate  of  a  member  of  the  Ma-to-sin-ia  band  of  Indians, 
who  died  in  1880,  haying  received  title  to  his  land  under  the  act  of 
Congress  of  1872,  did  not  descend  to  his  heirs  free  from  the  demands 
of  creditors.  Said  land,  on  proper  petition,  might  be  sold  to  pay  the 
claim  of  a  creditor  of  the  decedent,  whose  claim  did  not  belong  to  the 
class  the  payment  of  which  said  act  of  Congress  expressly  provided 
should  never  be  enforced  against  the  land  to  which  the  act  referred. 

Taylor  v.  Vandegrift,  325 

DESCRIPTION  OF  LAND. 

See  Decree. 

DITCH. 

See  Drainage. 

DRAFT. 

Drawn  upon  Consignees. — Endorsement  of  by  Seller. — Amount  Placed  to  Plaintiff's 
Credit  by  Bank. — Failure  of  Consignees  to  Pay. — Liability  of  Bank  for 
Amount  of  Drafts. — Set-off. — The  plaintiff  sold  live  stock  to  B.  for  an 
agreed  sum  for  shipment  to  a  firm  of  commission  merchants  in  Chi- 
cago. B.  was  not  regarded  by  the  plaintiff  as  financially  responsible. 
Before  shipping  the  stock  the  plaintiff  and  B.  came  to  the  defend- 
ants' bank,  and  a  draft  was  written  by  B.,  or  the  cashier  of  the  bank 
for  him,  on  the  consignees,  payable  to  the  order  of  the  plaintiff,  for 
the  amount  of  the  purchase-price  of  the  stock.  The  cashier  placed 
the  draft  on  the  counter  in  front  of  the  plaintiff,  and  said  to  him  it 
was  all  right,  and  requested  him  to  endorse  it,  and  he  did  so.  The 
defendants  took  the  draft  and  paid  the  money  to  the  plaintiff  by 
placing  it  to  his  credit.  The  same  thing  was  afterwards  done  as  to 
another  sale  of  stock  made  by  the  plaintiff  to  B.  The  consignees 
had,  prior  to  these  transactions  given  a  letter  of  credit  to  B.  addressed 
to  the  defendants,  but  the  plaintiff  had  no  knowledge  of  the  letter  of 
credit.  The  consignees  paid  only  a  portion  of  the  drafts.  The  plain- 
tiff instituted  this  action  to  recover  of  the  defendants  the  difference 
between  the  amount  of  the  said  drafts  placed  to  his  credit  and  the 
amount  actually  paid  to  him  by  the  defendants  on  account  of  the 
same. 

Held,  that  the  title  to  the  drafts  passed  to  the  bank,  there  being  nothing 
to  indicate  any  bad  faith  on  the  part  of  the  defendants,  and  that  the 
plaintiff  became  liable  to  the  bank  as  an  endorser,  notwithstanding  the 
fact  that  he  was  ignorant  of  the  liability  he  was  incurring  by  placing 
his  name  on  the  back  of  the  drafts. 

Held y  also,  that  upon  the  dishonor  of  the  drafts  the  loss  must  fall  upon 
the  plaintiff,  and  not  upon  the  bank,  and  that  the  plaintiff's  action 
was  not  maintainable. 

Held,  also,  that  the  fact  that  the  bank  had  deposited  with  them  a  letter  of 
credit  did  not  preclude  them  from  requiring  the  plaintiff  to  endorse 
the  drafts  as  an  additional  security. 

Held,  also,  that  under  the  law  the  plaintiff  was  presumed  to  know  what 
he  was  doing  when  he  endorsed  the  drafts,  and  in  the  absence  of  fraud 
he  was  bound  to  know,  and  it  was  his  own  negligence  that  he  did  not 
know. 

Held,  also,  that  the  defendants  having  received  on  account  of  the  drafts  a 
sum  in  excess  of  the  amount  they  had  paid  the  plaintiff,  and  having 
failed  to  prove,  as  alleged  in  the  set-off,  that  they  had  incurred  any 
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expense  in  making  the  collection  of  the  consignees,  the  plaintiff  was 
entitled  to  recover  such  excess.  McLean  v.  Lowe,  449 

DRAINAGE. 
See  School  Lands. 

1.  Proceeding*  to  Establish  Ditch.  —  ln/ormalities  in. — Collateral  Attack. — 
Proceedings  before  the  board  of  county  commissioners,  thongh  in- 
formal in  some  respects,  are  valid  as  against  a  collateral  attack. 

Donalson  v.  Lawson,  169 

2.  Same. — Appeal  from  Board  of  Commissioners. — Effect  of. — Where,  pend- 
ing proceedings  before  the  board  of  county  commissioners  to  estab- 
lish a  ditch,  an  appeal  was  taken  to  the  circuit  court  from  the  decis- 
ion of  the  board  in  striking  out  an  application  to  certify  the  case  to 
the  U.  S.  Circuit  Court,  and  the  appeal  was  dismissed,  the  appeal  be- 
ing unauthorized  did  not  affect  the  jurisdiction  of  the  board.       lb. 

3.  Ditch  Extending  into  More  than  One  County. — Repairs. — How  Paid  for. 
— Statute  Construed. — Under  section  10,  Acts  1885,  providing  for  the 
construction  and  repair  of  ditches  extending  into  more  than  one 
county,  where  the  surveyor  of  the  county  in  which  the  ditch  was  es- 
tablished repairs  a  ditch  extending  into  another  county,  it  is  his  duty 
to  apportion  the  cost  and  certify  to  the  county  auditor  of  each  county 
such  portion  as  is  chargeable  against  the  lands  in  such  county.  It 
is  then  the  duty  of  the  county  auditor  of  each  county  to  draw  his 
warrant  on  the  treasury  for  such  portion  of  the  cost  as  is  charge- 
able against  the  lands  in  his  county,  for  which  amount  the  treas- 
urer of  such  county  will  be  reimbursed  by  the  collection  of  the  as- 
sessments against  the  lands  in  such  county.   Crooks  v.  State,  ex  re/.,  672 

DURESS. 
See  Judgment,  3. 

EASEMENT. 

1.  Discharge  cf  Rain-Fall  upon  Adjoining  Owner's  Lot. — TVespass.-^Damages. 
— One  who  sheds  the  water  from  his  building  by  means  of  spouts 
so  as  to  throw  it  upon  the  lot  of  an  adjoining  owner  is  guilty  of  a 
trespass,  and  is  liable  to  an  action  for  the  injuries  occasioned  thereby. 

Conner  v.  WoodfiU,  85 

2.  Same. — Shedding  Rain- Water. — Continuance  of  by  Sufferance. — Easement 
not  Acquired. — Where  the  discharge  of  water  from  a  Duilding  upon  the 
adjoining  owner's  lot  is  continued  for  more  than  twenty  years,  merely 
by  the  sufferance  of  such  owner,  without  any  assertion  of  right  on  the 
part  of  the  owner  of  the  building,  no  easement  is  acquired.  76. 

EJECTMENT. 
See  Real  Estate,  Action  to  Recover,  2, 3. 

ELECTION. 
See  Will. 

ELECTIONS. 

1.  Votes  Cast  for  Ineligible  Candidate. — Votes  cast  for  a  person  not  eligi- 
ble to  an  office  can  not  be  counted  against  the  opposing  candidate 
who  is  eligible ;  and  such  candidate,  though  receiving  a  less  number 
of  votes,  is  duly  elected  and  entitled  to  the  office. 

Copeland  v.  State,  ex  rcL,  61 

2.  Same. — Time  of  Holding. — Judicial  Notice. —  Heading. — The  Supreme 
Court  will  take  judicial  notice  of  the  time  fixed  by  law  for  holding 
elections,  and  a  complaint  in  a  proceeding  to  compel  the  county 
auditor,  by  mandate,  to  accept  the  official  bond  of  a  township  trustee 
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duly  elected,  is  not  bad  for  failing  to  allege  when  the  regular  election 
was  held.  26. 

EMINENT  DOMAIN. 

'Railroad. — Appropriation  of  Land  Occupied  by  Track  for  Streets, — Municipal 
Corporation. — Injunction. — The  statute  authorizing  municipal  corpora- 
tions to  appropriate  lands  for  streets  does  not  confer  the  power  upon 
them  to  seize  land  occupied  and  used  by  a  railroad  company.  Land 
already  appropriated  to  a  public  use  can  not  be  appropriated  to  an- 
other public  use  unless  the  statute  clearly  confers  authority  to  make 
a  second  seizure.  Where  the  municipal  authorities  have  instituted 
proceedings  to  appropriate  a  strip  of  ground  occupied  by  a  railroad 
track,  which  strip  is  part  of  a  continuous  railroad,  an  injunction 
proceeding  will  lie  to  prevent  the  appropriation. 

Oity  of  Seymour  v.  Jeffer*onvilley  etc.,  JR.  22.  Co.,  466 

EMPLOYER  AND  EMPLOYEE. 
See  Railroad,  20  to  22. 

EMPLOYMENT  OF  TEACHER. 
See  Town. 

ENCUMBRANCE. 
See  Insurance,  1  to  3,  5. 

ENDORSER  AND  ENDORSEE. 
See  Draft;  Promissory  Note,  13, 14. 

EQUITY. 
See  Appellate  Court,  11 ;  Decree  ;  Instructions  to  Jury,  2. 

ESTOPPEL. 

Representations  to  Surety. — Where  a  creditor  represented  to  the  surety  of  the 
debtor  that  a  certain  note  and  mortgage  executed  by  the  debtor  were 
delivered  to  the  judgment  creditor  as  collateral  security  for  the  note 
executed  by  the  surety,  and  for  other  notes  of  the  debtor  in  the  hands 
of  the  creditor,  and  that  the  surety  should  be  free  from  liability  by 
seeing  to  it  that  the  land  covered  by  the  mortgage  sold  for  enough  to 
satisfy  it,  and  represented  to  the  surety,  after  judgment  upon  the  note 
executed  as  collateral  security,  that  if  the  mortgaged  premises  sold 
for  enough  to  satisfy  the  judgment  on  such  note  he  would  have  noth- 
ing to  pay,  he  is  not  estopped  to  enforce  his  judgment  against  the 
surety,  where  it  does  not  appear  that  the  surety  acted  upon  the  repre- 
sentations made.  First  Nat* I  Bank  v.  Williams,  4&S 

EVIDENCE. 

See  Common  Carrier,  7  to  9:  Criminal  Law,  1,  2,  7 ;  Deed,  1 ;  Prin- 
cipal and  Surety,  3 ;  Railroad,  9,  22 ;  Real  Estate,  Action  to 
Recover,  1 ;  Seduction,  3 ;  Supreme  Court,  3,  5;  Usage,  1,  2,  4. 

1.  Disputed  Signature. — Comparison. — In  order  to  determine  the  genuine- 
ness of  a  signature  a  comparison  may  be  made  between  a  signature 
that  is  admitted  by  the  opposite  party  to  be  genuine,  and  is  already 
in  evidence  for  some  other  purpose,  and  has  thus  become  subject  to 
examination  by  the  jury,  and  the  signature  whose  genuineness  is  in 
question.  Swales  v.  Grubbs,  106 

2.  Same. —  Time. — Judicial  Notice. — Courts  take  judicial  notice  of  the  days 
on  which  fall  Sundays  and  holidays,  and  the  court  may  properly 
charge  the  jury  that  certain  dates  fall  on  Sunday.  lb. 

8.  Action  on  Note. — Instrument  Collateral  to  Issue. — Parol  Evidence  of  Con- 
tents.— Where,  in  an  action  on  a  note,  under  a  plea  of  payment,  the 
defendant  introduced  in  evidence  a  check  executed  by  him  to  the 
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plaintiff,  which  he  testified  was  received  in  part  payment  by  the 
plaintiff  of  the  note,  but  which  the  plaintiff  claimed  had  been  re- 
ceived in  part  payment  of  another  note  which  had  been  surrendered 
to  the  defendant,  it  was  competent  for  the  plaintiff,  without  proof 
of  loss  of  the  note  surrendered,  or  notice  to  the  defendant  to  produce 
it,  to  prove  its  contents  by  parol.  Ooonrod  v.  Madden,  197 

4.  Action  on  Renewal  Note, — Gift  of%  Original  Notes. — Declarations  of  Payee* 
of  Note, — Admissibility  of  to  Establish  Gift. — Hearsay  Evidence. — In  an 
action  on  a  promissory  note,  which  was  executed  to  the  plaintiff  by 
the  defendant  in  renewal  of  two  other  notes  executed  by  the  defend- 
ant to  the  father  of  the  plaintiff,  said  last  mentioned  notes  being  in 
the  possession  of  the  plaintiff,  but  not  endorsed  to  him,  it  was  compe- 
tent for  the  plaintiff  to  prove  declarations  made  by  the  father  in  his 
lifetime  to  third  persons,  in  the  absence  of  the  defendant,  to  the  effect 
that  he  had  made  a  gift  to  the  plaintiff  of  the  notes  in  consider- 
ation of  which  the  note  in  suit  was  executed. 

Dean  v.  WUkerson,  SS8 

5.  Testimony. —  What  Necessary  to  Entitle  it  to  Admission. — It  is  sufficient 
to  entitle  testimony  to  admission  that  there  is  some  evidence,  direct 
or  circumstantial,  tending  to  make  it  competent.  It  is  not  necessary 
that  the  connecting  evidence  should  distinctly  establish  the  facts 
whicn  give  the  character  of  competency  to  the  testimony. 

Cleveland,  etc.,  R.  W.  Go.  v.  Closser,  $48 

6.  Unidentified  Assessment  List. — Proper  Exclusion  of. — It  is  not  error  to 
exclude  a  paper  offered  as  an  assessment  list  where  there  is  no  evi- 
dence before  the  court  identifying  it  as  the  original  paper,  and  no 
offer  to  identify  it  as  such.  Tyres  v.  Kennedy,  52$ 

7.  Part  of  a  Writing  Offered  in  Evidence.-' Entire  Writing  may  be  Read. — Where 
a  part  of  a  letter  was  read  in  evidence,  over  the  objection  of  the  de- 
fendants, the  plaintiff  can  not  complain  if  the  defendants  should  in- 
sist that  as  a  part  of  the  letter  had  gone  to  the  jury  it  should  all  go  in 
evidence,  and  after  such  insistence  the  entire  letter  was  offered  and 
read  to  the  jury.  Glover  v.  Stevenson,  532 

EXECUTION. 

1.  Judgment  for  Costs. — Interest. — Injunction. — A  judgment  for  costs  draws 
interest  Where  an  execution  has  been  issued  on  a  judgment  for 
costs  the  collection  of  such  execution  will  not  be  enjoined  on  the 
ground  that  the  execution  is  for  a  greater  sum  than  the  costs  taxed 
where  the  interest  on  the  judgment  remains  unpaid. 

Eaton  v.  Markley,  12$ 

2.  Judgment  Against  Husband. — Sale  of  His  Undivided  Two-Thirds  Interest  in 
Real  Estate.— Collateral  Attack  by  Judgment  Creditor.—  Wife's  Interest.— 
Where  a  judgment  is  recovered  against  the  husband  and  a  writ  of 
execution  is  issued  and  levied  on  the  undivided  two-thirds  of  a  cer- 
tain piece  of  real  estate  owned  by  the  husband,  whose  wife  was  liv- 
ing at  the  date  of  the  rendition  of  the  judgment,  and  the  issuance 
and  levy  of  the  execution,  and  the  sale  thereunder,  the  title  of  the 
purchaser  at  such  sale  can  not  be  successfully  attacked  in  a  collateral 
proceeding  by  a  judgment  creditor  of  the  husband,  whose  judgment 
was  recovered  on  the  same  day,  and  who  subsequent  to  the  first  sale 
levied  upon  all  of  the  land  and  became  a  purchaser  under  said  levy. 
Whether  the  sale  of  the  undivided  two-thirds  of  the  land  was  strictly 
regular  or  not  is  unimportant.  It  covered  the  judgment  debtor's 
actual  interest,  and  is  not  absolutely  void  as  against  a  judgment 
creditor.  A  judgment  creditor  can  not  successfully  object  to  a  sale 
because  of  irregularities.  Ribelin  v.  Peugh,  tlS 

3.  Sale. —  Separate  Rids. — Holding  in  Abeyance. —  The  sheriff,  upon  a  de- 
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cree  foreclosing  a  tax  lien,  first  offered  the  lots  for  sale  separately. 
The  judgment  debtor,  by  his  attorney,  bid  for  the  separate  parcels  a 
sum  insufficient  to  satisfy  the  writ,  and  the  sheriff  held  the  bids  in 
abeyance  until  he  offered  the  property  as  a  whole.  The  debtor,  whose 
bid  on  the  property,  in  gross,  was  the  highest,  being  unable  to  pay 
the  full  amount  bid,  the  attorney,  on  the  refusal  of  the  sheriff  to 
grant  an  extension  of  time,  withdrew  all  bids  made  on  her  behalf,  and 
the  property  was  sold  to  another. 

Held,  that  the  sale  was  valid.  Barnes  v.  Zoercher,  4&4 

EXECUTOR'S  SALE. 

1.  Stifling  Competition. — Where  property  is  purchased  at  an  executor's 
sale  for  much  less  than  its  actual  value  by  means  of  representations 
made  by  the  widow  to  those  interested  in  the  estate  that  she  would 
bid  it  off  for  a  sum  much  greater  than  the  bid  which  she  actually 
made,  by  means  of  which  parties  who  would  have  bid  a  greater  sum 
were  induced  to  stay  away  from  the  sale,  the  sale  will  be  set  aside. 

Anderson  v.  Pedigo,  564 

2.  Same. — The  unauthorized  statements  of  a  brother  of  the  widow  as  to 
what  she  would  bid  are  not  binding  upon  her,  and  will  not  invali- 
date her  title  acquired  at  such  sale.  lb. 

EXEMPTION  FROM  EXECUTION. 
See  Malpractice;  Set-Off,  2. 

1.  Action  against  Sheriff. — Complaint. — Sufficiency  of. — In  an  action  against 
a  sheriff  for  selling  the  property  of  the  plaintiff  which  he  claimed 
he  was  entitled  to  as  exempt  from  execution,  the  complaint  alleged 
that  the  defendant  levied  an  execution  issued  on  a  judgment  re- 
covered against  the  plaintiff  on  a  promissory  note  upon  the  land 
of  the  plaintiff,  of  the  value  of  $7,000 ;  that  the  plaintiff  was  enti- 
tled to  claim  the  benefit  of  the  exemption  laws  of  the  State  of  In- 
diana, and  that  he  made  out  and  delivered  to  the  defendant  the 
schedule  prescribed  by  statute  and  demanded  that  all  of  his  per- 
sonal property  contained  therein,  of  the  value  of  $287,  be  set  off  as 
exempt  from  execution,  and  that  the  defendant,  after  having  made  a 
sale  of  said  real  estate,  pay  to  him  the  difference  between  the  ap- 

E  raised  value  of  the  personal  property  and  the  sum  of  $600  allowed 
im  as  exempt  from  execution,  from  the  proceeds  of  the  sale ;  that 
the  defendant  sold  the  real  estate  and  refuses  to  pay  any  part  of  the 
purchase-money  received  therefor  to  the  plaintiff. 
Held,  that  the  complaint  states  a  good  cause  of  action,  and  is  sufficiently 
certain.  Chatten  v.  Snider,  587 

2.  Same. — Second  Exemption  as  Against  Alias  Execution. — Right  of  Plain- 
tiff to  Claim. — In  an  action  against  a  sheriff  for  selling  property 
claimed  as  exempt  from  execution,  the  defendant  answered  that 
the  execution  levied  upon  the  property  was  an  alias,  and  that  as 
against  the  original  execution  an  exemption  had  been  allowed. 

Held,  that  the  answer  did  not  state  a  good  defence ;  that  the  fact  that  the 
plaintiff  had  had  one  exemption  did  not  defeat  his  right  to  another  if 
made  in  good  faith,  and  that  if  the  demand  for  the  second  exemption 
was  not  made  in  good  faith  the  burden  was  on  the  defendant  to  allege 
and  prove  the  fraud.  lb. 

FINE. 

See  Criminal  Law,  3. 

FIRES. 
See  Railroad,  16, 17. 

Vol.  126.— 40 
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FORECLOSURE. 
See  Mortgage,  3. 

FORFEITURE. 
See  Insurance. 

FORMER  ADJUDICATION. 
See  Judgment,  9 ;  Principal  and  Surety,  1 ;  Supreme  Court,  1,  4. 

1.  Question  not  Raised. — Motion  to  Dismiss  Complaint. — Where  the  pleadings 
do  not  show  affirmatively  that  there  has  been  an  adjudication  of  the 
questions  presented,  a  motion  to  dismiss  on  the  greund  of  a  former 
adjudication  may  be  properly  overruled. 

First  Xat'l  Bank  v.  Williams,  428 

2.  Same. — Improper  Presentation  of  Question. — Where  a  cross-complaint  is 
demurred  to  on  the  ground  that  the  questions  presented  are  the  same 
as  presented  in  a  former  case,  but  the  cross-complaint  contains  no 
reference  to  the  former  action,  the  question  of  res  judicata  is  not 
properly  presented  by  the  demurrer,  and  it  is  not  error  to  overrule  it. 

76. 

3.  Demurrer. — The  plaintiff,  in  a  former  action,  between  the  same  par- 
ties, alleged  in  his  complaint  that  he  had  assigned  to  the  defendant, 
an  attorney,  a  note  as  collateral  security  to  secure  the  payment  of  a 
judgment  recovered  by  the  defendant  against  him,  and  that  the  de- 
fendant took  a  judgment  waiving  valuation  and  appraisement  laws, 
which  was  not  authorized  by  the  note,  whereby  the  plaintiff  suffered 
loss.  A  demurrer  to  the  complaint  was  sustained,  and  on  appeal  the 
judgment  was  affirmed.  The  complaint  in  the  present  action,  alleg- 
ing the  same  facte,  proceeds  upon  the  theory  that  the  defendant  is 
liable  for  the  negligence  alleged  in  the  collection  of  the  note,  not  as 
attorney,  but  as  assignee. 

Held,  that  the  adjudication  on  the  demurrer  in  the  former  action  was  con- 
clusive on  the  parties,  and  that,  therefore,  the  demurrer  to  the  com- 
plaint in  the  second  action  should  have  been  sustained. 

Nickless  v.  Pearson,  477 

4.  Same. — Special  Verdict. — Where  the  jury  find  the  facts  as  to  a  former 
case  between  the  same  parties,  and  it  appears  that  the  judgment 
therein  rendered  is  a  bar  to  a  second  action,  the  court  may  disregard 
a  finding  by  the  jury  that  the  matters  involved  in  the  second  action 
were  not  adjudicated  in  the  first,  and  render  a  verdict  for  the  de- 
fendant on  the  special  verdict.  Whether  the  facts  found  by  the 
jury  constitute  a  former  adjudication  is  for  the  court  to  determine.  lb. 

5.  Action  by  Tenant. — Landlord  not  Bound. — A  suit  by  the  tenant  of  a 
corporation  to  enjoin  the  sale  on  execution  of  the  leased  premises, 
is  not  a  bar  to  a  subsequent  action  by  the  corporation,  where  it  ap- 
pears that  the  corporation  did  not  control  the  litigation  in  the  prior 
suit,  or  occupy  such  a  relation  to  the  controversy,  that  it  was  bound 
to  appear  and  assume  control  thereof.  Wilson  v.  Broohhire,  4&7 

FRAUD. 

See  Chattel  Mortgage,  1 ;  Fraudulent  Conveyance,  4  to  6 ;  Prom- 
issory Note,  6,  8 ;  Statute  of  Limitations,  1. 

FRAUDULENT  CONVEYANCE. 

1.  Injunction  AgainsL —  Violation  of. — Action  to  Set  Aside  Judgments. — Plead- 
ing.— In  a  suit  to  set  aside  judgments  and  a  sheriff's  sale  thereon  the 
Complaint  alleged  that  in  a  prior  suit  against  the  judgment  debtor, 
upon  an  affidavit  showing  an  emergency,  the  plaintiff  obtained  a 
restraining  order  enjoining  the  judgment  debtor  from  selling,  con- 
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veyingor  otherwise  encumbering  his  land  described  in  the  complaint, 
and  that  in  violation  of  the  order  the  judgment  debtor  confessed  the 
judgments  sought  to  be  set  aside. 
Held,  that  the  order  must  be  construed  as  an  order  restraining  the  debtor 
from  removing,  transferring  or  encumbering  his  property  in  fraud  of 
the  rights  of  his  creditors ;  and  as  it  is  not  alleged  in  the  complaint 
that  the  debts  upon  which  the  judgments  were  rendered  were  not  just 
debts,  or  that  the  plaintiff  had  any  equity  superior  to  the  judgment 
creditors,  the  judgments  are  not  shown  to  be  fraudulent,  a  preference 
of  creditors  merely  is  shown,  and  the  complaint  is  demurrable. 

Lee  v.  Gross,  102 

2.  Personal  Property. — Pleading. — Complaint. — Failure  to  allege  Insolvency  of 
Debtor.— Demurrer.— The  rules  of  pleading  that  prevail  in  suits  to  set 
aside  fraudulent  conveyances  are  alike  applicable  to  suits  to  set  aside 
fraudulent  transfers  of  personal  property.  A  complaint  in  the  nature 
of  a  creditor's  bill  to  set  aside  certain  transfers  of  personal  prop- 
erty on  the  ground  of  fraud,  and  to  subject  the  property  to  the  pay- 
ment of  the  creditor's  claim,  is  bad  upon  demurrer,  if  it  fails  to  al- 
lege the  insolvency  of  the  debtor  when  the  transfer  was  made,  or  the 
suit  instituted.  McLaughlin  v.  City  of  South  Bendy  471 

3.  Chattel  Mortgage.. — Retention  of  Possession  by  Mortgagor. — Mortgage  not 
Fraudulent — Action  upon  Replevin  Bond  by  Subsequent  Lien-Holder. — The 
court  found  in  its  special  verdict  that  G.  N.,  who  was  indebted  for 
goods  purchased,  executed  a  note  payable  in  three  years,  secured  by 
mortgage  on  such  goods  and  others,  to  his  father,  J.  N.,  for  money  pre- 
viously borrowed.  The  father,  who  resided  in  another  State,  and 
was  not  demanding  payment  of  the  debt,  when  informed  of  the  trans- 
action for  the  first  time,  it  having  been  conducted  by  an  agent,  ac- 
cepted the  note  and  mortgage,  and  the  mortgage  was  recorded.  At  the 
time  the  mortgage  was  executed  the  son  had  no  property  subject  to 
execution  other  than  that  mortgaged,  and  was  indebted  to  the  sellers 
of  the  goods  for  the  larger  part  of  it.  By  the  terms  of  the  mortgage 
the  son  was  to  retain  possession  until  the  note  became  due,  and  was 
not  to  remove,  sell,  assign  or  lease  the  property  without  'the  father's 
consent.  The  son,  while  in  possession,  sold  a  portion  of  the  property, 
closed  out  his  business,  but  applied  no  part  of  the  proceeds  on  the 
mortgage  debt.  ( It  was  not  found  that  the  father  or  the  agent  had 
knowledge  of  the  sale,  or  consented  to  it).  The  son  intended  to  use 
the  debt  to  cover  up  his  stock  in  order  to  delay  his  creditors.  The 
father  accepted  the  mortgage,  extended  the  time  of  payment,  required 
no  accounting,  and  permitted  the  son  to  retain  possession  of  the  goods 
without  supervision.  The  seller  of  the  goods  had  the  property  sold 
on  execution,  and  purchased  it  at  such  sale,  and  the  administrator 
of  the  mortgagee  secured  the  property  by  a  replevin  suit,  and  after- 
wards dismissed  the  action. 

Held,  that  the  mortgage  was  not  fraudulent,  and  constituted  a  valid  lien, 
and  that  the  seller  was  not  entitled  to  maintain  an  action  upon  the 
replevin  boud  for  the  value  of  the  property.      McFadden  v.  Moss,  341 

4.  Same. — Debtor  and  Creditor. — Extension  of  Time. — Fraud. — The  debtor 
may  prefer  his  creditor  by  a  mortgage  on  the  stock  of  goods,  and 
the  fact  that  there  is  an  extension  of  time  given,  and  that  the  mort- 
gage provides  for  the  retention  of  the  property  by  the  mortgagor, 
does  not  of  itself  constitute  an  element  or  inference  of  fraud.        lb. 

5.  Evidence  of  Fraud. — Where  a  mortgage  is  founded  upon  a  valuable 
consideration  it  will  not  be  decreed  void  unless  the  mortgagee  united 
with  the  mortgagor  to  defraud  the  creditors  of  the  latter.  If,  in  such 
a  case,  there  is  no  affirmative  evidence  of  fraud  on  the  part  of  the 
mortgagee,  the  mortgage  will  stand.  Straight  v.  Robert*,  SSS 
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6.  Same. — Mortgage  to  Creditor. — Preference  of  Creditor. — Where  a  chattel 
mortgage  was  executed  to  secure  a  debt  due  the  mortgagee,  knowl- 
edge that  a  verdict  had  been  returned  against  the  mortgagor,  which 
he  was  unable  to  pay,  did  not  make  it  a  fraud  on  the  part  of  the  mort- 
gagee to  take  the  security,  as  a  creditor  may  obtain  a  preference  from 
his  debtor.  16. 

GRANTOR  AND  GRANTEE. 

See  Contract,  4. 

GRAVEL  ROAD. 

1.  County  Commissioners. — Special  Session. — The  board  of  county  commis- 
sioners has  power  to  act  in  the  matter  of  establishing  free  turnpike 
roads  at  a  special  session.  Fieener  v.  Oaman,  166 

2.  Same. — Appeal  from  Board  of  Commissioners. —  Vacation  of  Order. — An  ap- 
peal to  the  circuit  court  from  an  order  of  the  board  of  commissioners 
establishing  a  free  turnpike  road  vacates  the  order  of  the  board  as 
to  the  parties  appealing,  but  as  to  those  who  do  not  appeal  it  re- 
mains in  full  force.  .  lb. 

3.  Construction  of  wider  Act  of  1869. — Money  Advanced. — Collection  of  As- 
sessments under  Act  of  1877. — Conversion  of  by  President. — Eight  of  Action 
of  Lender.— A  gravel  road  company  was  incorporated  under  the  act 
of  May  14th,  1869.  Lands  were  assessed  for  the  construction  of  the 
road  and  the  assessments  placed  on  the  tax  duplicate  for  collection 
prior  to  1875.  S  and  M.,  in  anticipation  of  the  collection  of  the 
assessments,  agreed  with  the  directors  of  said  company  to  advance  to 
it,  and  did  advance  to  it,  certain  sums  of  money  to  be  expended  in 
the  construction  of  said  road,  and  which  were  so  expended.  In  1875 
the  Legislature  repealed  said  act  of  1869  without  any  saving  clause 
so  far  as  it  authorized  the  levying  and  collection  of  said  assessments, 
but  in  1877  the  act  of  1869  was  revived  as  to  .such  assessments  placed 
on  the  tax  duplicate  prior  to  the  passage  of  the  act  of  1875,  in  cases 
where  the  directors  of  such  companies  had  incurred  liability  on  ac- 
count of  such  assessments  in  the  construction  of  the  road. 

Held,  that  the  president  of  the  gravel  road  company,  who  collected  said 
assessments  in  accordance  with  the  provisions  of  the  act  of  1877, 
held  said  fund  as  a  trustee  for  the  creditors  who  had  advanced  the 
money  to  construct  the  road  on  the  faith  of  said  assessments,  and 
any  diversion  of  the  fund  into  other  channels  was  a  conversion  which 
rendered  him  directly  liable  to  the  cestui  que  trust.  Pugh  v.  Miller,  189 

4.  Same — Statute  of  Limitations. —  When  Cause  of  Action  Accrued. — Until 
the  president  or  the  gravel  road  company  received  and  converted  the 
fund,  or  refused  to  apply  it  on  request,  there  was  no  right  of  action. 
Even  if  the  company,  in  an  action  against  it  by  the  plaintiff  could 
have  successfully  invoked  the  statute  of  limitations  as  a  defence  to 
the  action,  such  defence  was  not  available  to  the  defendant.  The 
statute,  by  virtue  of  which  the  president  of  the  company  collected  the 
assessment,  makes  no  distinction  as  between  debts  barred  by  the  stat- 
ute  of  limitations  and  those  not  barred.  All  creditors  representing 
claims  falling  within  the  provisions  of  the  statute  were  alike  bene- 
ficiaries arising  from  the  payment  of  the  assessments.  lb. 

5.  Same. — Company  not  Necessary  Party  to  Action. — The  gravel  road  com- 
pany had  no  interest  in  or  claim  upon  the  said  fund  collected  by 
its  president,  and  it  was  not  necessary  to  make  the  company  a  party 
to  an  action  instituted  by  the  plaintiff  for  the  conversion  of  said 
fund  by  the  president  to  his  own  use.  lb. 

6.  Same. — Consideration  Paid  for  Indebtedness. — Immateriality  of. — The  con- 
sideration paid  by  the  plaintiff  in  purchase  of  the  indebtedness  sued 
upon  was  wholly  immaterial ;  the  holders  of  the  claims  might  have 
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given  them  to  him  had  they  seen  proper,  and  it  would  have  been  no 
concern  of  the  defendant  and  no  defence  to  the  action.  lb. 

GUARDIAN  AND  WARD. 

See  Insane  Person. 

Ward?*  Personal  Property. — Guardian  may  Maintain  Action  of  Replevin. — The 
guardian  has  the  right  to  the  custody  of  the  personal  property  owned 
by  the  ward,  and  may  maintain  an  action  for  its  possession. 

Boruffv.Stipp,  SB 
HARMLESS  ERROR. 

See  Practice,  11. 

HIGHWAY. 

1.  Public  Street. — Abutting  PropertyOumer. — The  owner  of  property  abut- 
ting on  a  public  street  has  a  private  property  right,  distinct  from 
that  of  the  public,  of  which  he  can  not  be  deprived  without  com- 
pensation. Lostutter  v.  City  of  Aurora^  436 

2.  Same. — Diverting  Street  to  Another  Use. — Tender  of  Compensation — A 
street  can  not  be  diverted  from  the  use  to  which  it  was  dedicated,  and 
an  additional  burden  can  not  be  laid  upon  the  property  abutting 
on  the  street  without  lawful  authority,  and  after  compensation  has 
been  paid,  dr  tendered.  lb. 

HUSBAND  AND  WIFE. 
See  Execution,  2 ;  Married  Woman. 

IMPEACHMENT  OF  VERDICT. 
See  Juror. 

IMPEACHMENT  OF  WITNESS. 
See  Criminal  Law,  8. 

INDIANA  UNIVER8ITY. 

1.  Lands  of. — Act  of  Congress  Relating  thereto. — Selection  of  Lands  by  Gov- 
ernor.— -Judicial  Knowledge. — The  courts  will  take  judicial  knowledge 
of  the  act  of  Congress,  approved  February  23d,  1854,  which  author- 
ized the  Governor  of  Indiana  to  select  out  of  lands  of  the  United 
States,  within  the  State  of  Indiana,  a  certain  number  of  acres  of 
land  tor  which  patents  should  issue  to  the  State  of  Indiana,  after 
proper  certification  of  the  selection  of  the  land  had  been  made  to  the 
Secretary  of  the  Interior,  the  proceeds  of  said  land,  when  sold,  to  be 
and  forever  remain,  a  fund  for  the  use  of  the  Indiana  University. 
They  will  also  take  judicial  knowledge  of  the  public  acts  of  the  Gov- 
ernor of  Indiana  in  exercising  the  authority  conferred  upon  him  by 
the  statute  in  making  selection  of  the  land,  and  the  patent  issued  to 
the  State  by  the  Secretary  of  the  Interior  for  the  land  so  selected  by 
the  Governor.  Theywill  also  take  judicial  knowledge  that  a  partic- 
ular tract  of  land  was  selected  by  the  Governor  of  Indiana,  and  a 

fatent  therefor  issued  for  the  same  to  the  Slate  by  the  Secretary  of  the 
nterior  under  and  in  accordance  with  said  act  of  Congress. 

State,  ex  rel.,  v.  Gramclspacher,  398 

2.  Same. — Action  for  Waste. — Auditor  of  County  Must  Bring. — The  auditor 
of  the  county  is  authorized  by  section  4648,  R.  S.  1881,  to  bring  an 
action  in  the  name  of  the  State  for  the  use  of  the  university,  when 
there  has  been  a  sale  of  any  of  the  land  selected  by  the  Governor  in 
accordance  with  the  provision  of  said  act  of  Congress,  to  recover 
any  waste  committed  in  case  of  forfeiture  by  the  purchaser.  lb. 

3.  Same. — Lands  of. — Duties  of  Trustees  as  to. —  Waste. — Complaint. — The 
statute  defines  the  duties  of  the  board  of  trustees  of  the  Indiana  Uni- 
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versity  in  relation  to  said  land,  and  fixes  their  relations  thereto,  and 
they  can  not  become  the  owners  of  the  legal  title.  In  an  action  for 
waste,  ownership  alleged  in  the  complaint  in  the  trustees  must  be  con- 
strued to  mean  that  they  occupied  such  relation  to  the  land  as  desig- 
nated by  the  statute.  lb. 

4.  Same. — Recovery  for  Waste. — Against  whom  May  be  Had. — The  statute 
does  not  authorize  a  recovery  for  waste  against  a  purchaser  of  said 
land,  unless  he  committed  the  waste,  or  it  was  done  with  his  knowl- 
edge or  permission.  Where  the  land  is  purchased  by  A.  and  B.,  and 
the  evidence  shows  the  waste  to  have  been  entirely  committed  by  A., 
and  there  is  no  evidence  to  indicate  that  B.  was  a  party  to  or  had 
knowledge  of  the  waste,  a  recovery  can  not  be  had  against  him.    lb. 

INDIANS. 
See  Descents. 

INDICTMENT. 
See  Intoxicating  Liquor,  3. 

INELIGIBILITY  OF  CANDIDATE. 

See  Elections,  1. 

INFORMATION. 
See  Criminal.  Law,  9. 

INJUNCTION. 

See  Contempt,  7 ;  Eminent  Domain  ;  Execution,  1 ;  Fraudulent  Con- 
veyance,  1 ;  Real  Estate,  Action  to  Recover,  3. 

1.  Appeal. — Effect  of  upon  Injunction. — An  appeal  does  not  vacate  an  in- 
junction, nor  authorize  its  disobedience.  Until  reversal  the  decree  is 
effective,  and  must  be  obeyed.  Hawkins  v.  State,  294 

2.  Same. — Pleading. —  Answer  Admitting  Performance  of  Acts  Complained  of. — 
Effect  of. — When  an  information  charges  that  the  defendant,  in  diso- 
bedience of  an  injunction,  wrongfully  committed  specific  acts,  an  an- 
swer alleging  that  the  defendants  deny  that  "  they  did  any  of  the  acts 
in  disobedience  of  the  order  of  the  injunction,"  is  bad,  for  it  admits 
the  performance  of  the  acts,  but  avers  that  they  were  not  performed 
in  violation  of  the  injunction.  If  the  prohibited  acts  were  performed 
the  law  declares  that  the  injunction  was  violated.  76. 

INSANE  PERSON. 

Wife  of  Entitled  to  Medical  Attention. — Estate  of  Husband  Bound. — Guardian. 
— The  wife  of  an  insane  man  is  entitled  to  medical  attention,  and 
the  physician  who  renders  it  upon  the  request  of  the  guardian  of 
the  insane  husband  is  entitled  to  compensation  out  of  the  estate  held 
in  trust  for  him  by  his  guardian.  Booth  v.  Coliingham,  431 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  3,  4 ;  -Damages  ;  Malicious  Prosecution,  3 ;  Rail- 
road, 3 ;  Seduction,  2. 

1.  Bequest  for  Made  after  Argument  Begun. — Refusal  of. — An  objection  that 
the  twurt  erred  in  refusing  to  instruct  the  jury  in  writing,  as  requested, 
will  not  avail  on  appeal  where  it  does  not  affirmatively  appear  by  the 
record  that  the  request  was  made  before  the  commencement  of  the  ar- 
gument in  the  cause.  Welsh  v.  State,  71 

2.  Equity  Cases. — In  equity  cases  general  instructions  as  to. the  law  ap- 
plicable to  the  facts  of  the  case  are  not  proper,  and  the  giving,  or 
refusal  to  give,  instructions  of  a  general  nature  is  not  available  error. 

Swales  v.  Gi-ubbs,  106 
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INSURANCE. 

1.  Avoidance  of  Policy. — Judgment  Paid,  but  Unsatisfied  of  Record. — Not  a 
Lien. — A  policy  of  insurance  which  contains  a  provision  sufficiently 
comprehensive  to  include  all  liens  that  constitute  encumbrances  in  a 
legal  sense,  is  not  avoided  by  a  judgment  which  was  a  lien  of  record 
on  the  property  insured  at  the  date  of  the  issuance  of  the  policy,  but 
which  had,  in  fact,  been  fully  paid  prior  to  that  date,  although  the 
satisfaction  was  not  entered  of  record  until  subsequent  thereto.  When 
the  amount  of  the  judgment  was  paid,  the  lien  ceased  to  exist. 

Continental  Ins.  Co.  v.  Vanlue,  410 

2.  Same. — Payment  of  Judgment  by  Collection  of  Rents. —  When  Judgment  Ceases 
to  be  a  Lien. — When  judgment  creditors  agree  with  the  judgment  debtor 
that  a  person  shall  be  appointed  to  collect  the  rents  from  property 
owned  by  the  judgment  debtor,  and  apply  them  to  the  payment  of  the 
judgment,  the  judgment  ceases  to  constitute  such  an  encumbrance 
within  the  meaning  of  the  law  as  will  avoid  a  policy  of  insurance  con- 
taining a  provision  against  encumbrances,  when  the  representative  so 
appointed  by  the  creditors  has  received  in  rents  the  amount  of  the 
judgment.  lb. 

3.  Same. — Mortgage  for  Maintenance. — Encumbrance  that  will  Avoid  Policy. — 
Belief  of  Mortgagor  Immaterial. — A  mortgage  was  executed  by  the  assured 
prior  to  the  issuance  of  the  policy  of  insurance  on  the  premises  insured, 
which  provided  that  he  had  taken  a  conveyance  of  the  real  estate 
upon  the  condition  subsequent  that  he  should  furnish  to  his  father 
(his  vendor)  a  maintenance  and  support  during  the  life  of  the  lat- 
ter, which  maintenance  it  was  agreed  should  be  one-half  of  the  net 
proceeds  of  the  farm,  to  be  delivered  annually  to  the  father.  It  was 
further  provided  that  in  case  of  a  performance  of  the  contract  by  the 
son  the  mortgage  should  be  null  and  void,  and  at  the  death  of  the 
father  the  same  should  be  cancelled,  and  said  real  estate  should  vest 
absolutely  in  the  son,  free  from  encumbrance.  The  mortgagor  ex- 
pressly agreed  to  perform  the  said  contract,  and  upon  his  failure  to 
do  so  it  was  provided  that  the  mortgage  might  be  foreclosed. 

Held,  that  the  mortgage  constituted  a  continuing  charge  upon  the  land,  and 
was  an  encumbrance  within  the  meaning  of  the  policy  of  insurance. 

Held,  also,  that  the  belief  of  the  assured  that  the  said  mortgage  to  his 
father  was  not  an  encumbrance  could  not  affect  the  question.  lb. 

4.  Same. — Provisions  of  Forfeiture  in  Policy  of  Insurance. — How  Construed. — 
Provisions  intended  to  create  a  forfeiture,  wherever  found,  are  strictly 
construed  in  order  to  avert  a  forfeiture ;  but  such  provisions  are  re- 
stricted, with  special  care  and  strictness,  in  contracts  of  insurance, 
which  must  be  strictly  and  rigidly  construed  against  the  insurance 
company  whenever  a  strict  construction  is  necessary  to  prevent  the 
forfeiture  of  the  policy.  Liberal  as  the  rule  is,  however,  in  favor  of 
the  assured,  it  will  not  authorize  the  court  to  make  a  contract  for  the 
parties,  nor  to  disregard  one  made  by  the  parties  themselves.  lb. 

h.  Same. — Pleading. — Right  of  Forfeiture. —  Waiver  of. — How  Must  be  Pleaded. 
— General  Denial. — Where  an  answer  pleads  facts  showing  the  exist- 
ence of  such  an  encumbrance  as  avoids  the  policy,  it  is  incumbent 
upon  the  assured,  if  he  seeks  to  avail  himself  of  a  waiver,  to  plead 
the  facts  constituting  the  waiver,  for  the  general  denial  does  not  tender 
such  an  issue.  A  waiver  arises  out  of  new  and  affirmative  matter, 
and  such  matter  must  be  replied  in  order  to  avoid  an  answer  which 
pleads  an  affirmative  defence.  lb. 

INTEREST. 
See  Execution,  1 ;  Promissory  Note,  3. 
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INTERSTATE  COMMERCE. 
See  Constitutional  Law. 

INTOXICATING  LIQUOR. 
See  Municipal  Corporation,  1. 

1.  Unlawful  Sale. — Bser. — Sufficiency  of  Affidavit, — In  a  prosecution  under 
section  5320,  R.  S.  1881,  for  the  sale  of  intoxicating  liquors  without 
a  license,  an  affidavit  charging  the  defendant  with  the  unlawful  sale 
of  beer  is  not  subject  to  the  objection  that  it  does  not  charge  the  sale 
of  malt  or  intoxicating  liquor.  Beer  is  a  malt  liquor,  and  is,  by  the 
statute  (section  5313,  R.  S.  1881)  declared  to  be  an  intoxicating 
liquor.  Welsh  v.  Slate,  71 

2.  Same. — Ohio  River. — Jurisdiction. — Where  the  Ohio  river  constitutes 
the  boundary  between  the  States  of  Kentucky  and  Indiana,  low- 
water  mark  on  the  north  side  of  the  river  is  the  southern  boundary  of 
the  State  of  Indiana;  bui  under  sections  1  and  2,  article  14,  of  the 
State  Constitution,  and  an  act  of  the  Commonwealth  of  Virginia,  en- 
titled "  An  act  concerning  the  erection  of  the  district  of  Kentucky 
into  an  independent  State/1  1  Rev.  Laws  of  Virginia,  p.  57,  the  State 
of  Indiana  has  concurrent  jurisdiction  in  civil  and  criminal  cases 
with  the  State  of  Kentucky  on  the  Ohio  river,  as  far  as  said  river  forms 
the  common  boundary  between  said  States.  lb. 

3.  Same. — Sale  of  on  Ohio  River. — Indictment. —  Venue. — Where  a  violation 
of  the  criminal  laws  of  this  State  occurs  on  the  Ohio  river  it  is 
proper  to  charge  in  the  indictment  that  the  offence  was  committed  in 
the  county  opposite  the  place  where  the  act  was  committed  constitut- 
ing the  crime ;  and  hence,  where  intoxicating  liquors  are  sold  with- 
out license  in  a  boat  anchored  in  the  Ohio  river  opposite  Harrison 
county,  Indiana,  south  of  low-water  mark  on  the  Indiana  side,  the 
offender  may  be  charged,  tried  and  convicted  in  Harrison  county,  In- 
diana, lb. 

4.  Same. — Absence  of  Provision  Granting  License  to  Sell  on  Ohim  River.— 
Sale  Without  License. — The  fact  that  no  provision  is  made  by  law  for 
granting  a  license  to  sell  intoxicating  liquors  upon  the  Ohio  river 
does  not  authorize  the  sale  thereof  without  a  license.  lb. 

5.  Same. — License  Law. — Constitutionality  of. — The  license  law  providing 
for  the  granting  of  license  to  retail  intoxicating  liquors,  requiring  that 
the  vender  shall  be  a  male  inhabitant  of  the  State,  is  not  in  conflict 
with  that  section  of  the  Constitution  of  the  United  States  which 
provides  that  "The  citizens  of  each  State  shall  ba  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several  States."  Jfc 

JUDGMENT. 

See  Execution,  2 ;  Insurance,  1,  2;  Justice  or  the  Peace;  Practice, 
1,2;  Real  Estate,  Action  to  Recoveb,  4. 

1.  Assignment  of  by  Otunty  Commissioner*. — Sale  on  Execution. — Attack  by 
Third  Parlies  upon. — Where  the  board  of  commissioners  held  a  valid 
judgment  which  was  a  lien  upon  real  estate  and  attempted  to  assign 
U,  and  an  execution  was  issued  upon  it  and  the  real  estate  of  the 
judgment  defendant  sold,  the  purchaser  paying  the  full  amount  of 
the  judgment,  third  parlies  can  not  contest  the  validity  of  the  assign- 
ment and  the  execution  and  sale  on  the  judgment  on  the  ground  of 
insumciencv  of  the  notice  of  the  sale  and  transfer  bv  the  com  mis- 
sioners.  WeUs  v.  Bower,  I'o 

2.  Stimc — Sale  *n  Extent  i-^n  After  Erpmtion  of  Ten  Years  from  Date  *f 
Judgment — To  What  Liens  Ti:U  i<  Sublet. — Where  a  sale  of  land  is 
made  on  execution  alter  the  expiration  of  ten  years  from  the  time  the 
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judgment  was  obtained  upon  which  the  execution  issued,  the  pur- 
chaser takes  title  subject  to  all  liens  upon  the  land  at  the  date  of 
the  levy  of  the  execution.  The  issuing  and  levy  of  an  execution  be* 
fore  the  lien  of  the  judgment  upon  which  the  execution  issued  ex- 
pires, will  not  operate  to  prolong  the  lien  of  the  judgment  beyond  the 
time  limited.  lb. 

3.  Against  Sureties, — Confession  of. — Duress, — Threats  made  by  an  agent 
to  the  sureties  on  bonds  executed  to  his  principal,  the  condition  of 
which  had  been  broken,  that  unless  they  executed  a  power  of  at- 
torney, authorizing  an  attorney  to  confess  judgment,  he  and  his  prin- 
cipal would  pursue  the  bonds  to  judgment,  with  attorney's  fees,  do 
not  constitute  duress,  and  a  judgment  confessed  in  virtue  of  the 
power  of  attorney  so  obtained  will  not  be  annulled. 

Wilson  Sewing  Machine  Co,  v.  Gurry,  161 

4.  Same. — Equitable  Belief, —  When  Plaintiff  not  Entitled  to, — One  who  seeks 
equitable  relief  from  a  judgment  alleged  to  have  been  improperly 
rendered,  but  who  does  not  show  that  he  has  paid  the  amount  for 
which  it  is  conceded  he  was  liable,  or  that  he  had  a  good  defence,  or  was 
prejudiced  because  of  the  manner  in  which  the  judgment  was  ren- 
dered, will  not  be  afforded  such  relief.  lb. 

5.  Record  of. — Constructive  Notice. — The  record  of  a  judgment  is  only  con- 
structive notice  of  all  facts  therein  expressly  recited,  and  of  such 
facts  as  may  be  fairly  inferred  from  the  recitals.   Johnson  v.  Hess,  298 

6.  Same, — Recording  of  by  Wrong  Name. — Constructive  Notice. — Lien. — The 
record  of  a  judgment  against  William  Mankedick  is  not  constructive 
notice  to  a  purchaser  in  good  faith  of  real  estate  of  which  H.  W. 
Mankedick  is  the  remote  grantor,  that  the  judgment  is  against  H. 
W.  Mankedick  and  a  lien  upon  the  land.  lb, 

7.  By  Confession, — Rendered  in  Another  State. —  Validity  of. — Collateral  At- 
tack.— A  judgment  of  a  court  of  a  sister  State  having  general  juris- 
diction, the  record  being  regular,  and  showing  an  appearance  on  be- 
half of  the  defendants  and  a  confession  of  judgment  against  them, 
and  that  such  appearance  was  authorized  by  a  power  of  attorney 
duly  executed  by  such  defendants  authorizing  such  appearance  and 
confession  of  judgment,  can  not  be  attacked  collaterally.  The  same 
faith  and  credit  must  be  given  to  the  judgment  as  if  rendered  within 
this  State.  Kingman  v.  Paulson,  507 

8.  Same. —  When  Not  Void. — Collateral  Attack. — A  judgment  is  not  void 
unless  the  thing  lacking,  or  making  it  so,  is  apparent  in  the  record. 
If  it  do  not  appear  the  judgment  is  not  void,  though  it  may  be  void- 
able. Unless  a  judgment  is  void  it  can  not  be  attacked  collaterally.  lb. 

9.  Same. — Married  Woman. — Plea  of  Suretyship. — Former  Adjudication, — 
Attachment  Proceedings. — Where  a  judgment  was  rendered  by  con- 
fession against  A.  and  his  wife,  in  the  state  of  Illinois,  in  a  court  of 
general  jurisdiction,  and  an  action  was  afterward  brought  on  the 
judgment  in  Indiana,  and  attachment  proceedings  instituted  and  the 
property  of  the  wife  attached,  the  latter  could  not  show  as  a  defence 
to  the  judgment  and  attachment  proceedings  that  the  debt  represented 
by  the  judgment  was  the  debt  of  her  husband,  and  that  she  was  only 
surety  upon  the  note  sued  on,  and  merged  in  the  judgment  rendered 
in  Illinois,  and  that  the  property  attached  is  her  individual  property, 
and  not  liable  for  the  debt.  The  judgment  in  Illinois  fixed  her  status 
and  relation  to  the  debt,  and  liability  for  its  payment.  Having 
failed  to  set  up  her  suretyship  when  sued  in  Illinois,  she  could  not 
do  so  thereafter.  lb. 
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JUDICIAL  NOTICE. 

See  Elections,  2 ;  Evidence,  2 ;  Indiana  University,  1. 

Supreme  Court, — Pleadings  in  Former  Caae. — This  court  will  take  judicial 
notice  of  the  pleadings,  issues  and  judgment  in  a  former  case  de- 
cided by  it  First  Not'l  Bank  v.  Williams,  m 

JURISDICTION. 
See  Appellate  Court  ;  Intoxicating  Liquor,  2, 3. 

JUROR. 

Affidavit. — Impeachment  of  Verdict. — The  affidavit  or  evidence  of  a  juror  is 
inadmissible  to  impeach  his  verdict.  Houk  v.  Allen,  568 

JURY. 

1.  Bailiff. — The  bailiff  should  not  remain  in  the  room  during  the  de- 
liberations of  the  jury.  Houk  v.  Allen,  568 

2.  Same. — Misconduct  of.— Where  the  jury,  after  being  out  for  more  than 
twelve  hotfre,  without  arriving  at  a  verdict,  agree  that  ballots  shall 
be  cast,  and  that  the  verdict  of  the  jury  shall  be  returned  for  the  party 
receiving  the  majority  of  the  ballots,  the  verdict  so  obtained  is  erro- 
neous, lb. 

JUSTICE  OF  THE  PEACE. 

See  Malicious  Prosecution,  3,  4. 

Entry  of  Judgment  of  Acquittal. — Ministerial  Act.—  The  entry  of  a  judgment 
by  a  justice  of  the  peace  is  not  a  judicial,  but  a  mere  ministerial 
act,  which  the  justice  may  make  at  any  time.      Cottrell  v.  OottreU,  181 

LANDLORD  AND  TENANT. 
See  Appellate  Court,  13 ;  Former  Adjudication,  5. 

1.  Action  for  Bent. — Answer  Pleading  Termination  of  Lease. — Insufficiency  of. 
— In  an  action  to  recover  rent  for  leased  premises,  under  a  lease  re* 
serving  to  the  tenant  the  right  to  terminate  the  tenancy  by  giving 
sixty  days'  notice,  an  answer  attempting  to  plead  a  termination  of 
the  lease,  by  written  notice  in  accordance  with  the  terms  of  the  lease, 
but  which  alleges  the  giving  of  only  twenty  days'  notice,  and  the 
surrender  of  the  premises  in  thirty  days  from  the  date  at  which  the 
notice  was  given,  is  bad.  Hendry  v.  Squier%  19 

2.  Same. — Agreement  to  Repair. — Breach  of. — Injuries  to  Tenant's  Goods. — 
Damages. — Where  the  lessor  of  a  building,  leased  for  a  term  of  years 
commencing  in  December,  1884,  agreed  to  put  a  new  roof  on  a  part 
of  the  building  before  the  first  of  July,  1885,  it  being  stipulated  in 
the  lease  that  the  tenant  released  all  claim  for  damages  for  injuries 
to  goods  in  the  part  of  the  building  to  be  repaired,  up  to  that  time,  the 
tenant  could  not  recover  damages  for  injuries  to  the  goods  by  reason 
of  the  failure  of  the  lessor  to  make  the  repairs  after  having  been  re- 
quested so  to  do  by  the  tenant.  It  was  the  duty  of  the  tenant,  upon 
the  lessor's  refusal,  to  make  the  repairs  himself,  and  offset  the  amount 
against  the  rent.     Buck  v.  Rodgers,  39  Ind.  222,  distinguished.       15. 

LAW  OF  CASE. 
See  Supreme  Court,  1,  4. 

LEASE. 
See  Married  Woman,  3. 

LICENSE. 
See  Intoxicating  Liquor,  4,  5. 
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LIEN. 
See  Insurance,  1,  2 ;  Judgment,  2, 6. 

MALICIOUS  PROSECUTION. 

1.  ComptoiTti.—Sufficiency  of. — In  an  action  for  malicious  prosecution,  a 
complaint  which  charges  that  the  defendant  maliciously,  and  without 
probable  cause,  procured  the  plaintiff  to  be  arrested  on  a  warrant 
and  brought  before  a  justice  oi  the  peace  having  jurisdiction  in  the 
premises,  upon  a  charge  of  kidnapping,  and  alleges  that  the  plaintiff 
was  acquitted  and  discharged  by  said  justice,  is  sufficient  as  against 
a  demurrer.  Cottrell  v.  Cottrell,  181 

%  Same. — Probable  Cause. — Question  of  Law  for  Court. — In  an  action  for 
malicious  prosecution  what  constitutes  probable  cause  is  a  question 
of  law  for  the  court,  and  the  court  may  not  by  an  instruction  delegate 
to  a  jury  the  right  to  determine  it.  lb. 

3.  Same. — Acquittal  by  Justice  of  Peace. — Instruction. — In  such  action  it 
was  proper  to  instruct  the  jury  that  the  justice's  record  showed  a  trial 
and  an  acquittal  of  the  plaintiff.  Ibt 

4.  Conviction  before  Justice. — Acquittal  in  Circuit  Court — Effect  of  on  Right  of 
Action. — Complaint. — Demurrer. — A  complaint  in  an  action  for  mali- 
cious prosecution  alleged  that  the  defendant  instituted  before  a  jus- 
tice of  the  peace  a  prosecution  against  the  plaintiff  charging  him 
with  having  obstructed  a  certain  public  highway;  that  the  plaintiff, 
was  convicted  before  the  justice  of  the  peace,  and  took  an  appeal  to 
the  circuit  court,  and  was  acquitted  of  the  charge.  The  complaint 
contained  proper  averments  that  the  prosecution  was  malicious  and 
without  probable  cause,  but  there  were  no  averments  that  the  con- 
viction before  the  justice  was  procured  by  perjury  or  subornation  of 
perjury  on  the  part  of  the  prosecuting  witness,  or  by  fraud  or  collu- 
sion, or  any  improper  motives  on  the  part  of  the  justice. 

Held,  that  a  demurrer  to  the  complaint  was  properly  sustained.  The  aver- 
ment in  the  complaint  of  the  conviction  before  the  justice,  in  the  ab- 
sence of  averments  that  such  conviction  was  procured  by  perjury  or 
subornation  of  perjury  on  the  part  of  the  prosecuting  witness,  or  that 
it  was  procured  by  fraud  or  collusion,  rebuts  the  other  averments  of 
malice  and  want  of  probable  cause,  and  conclusively  shows  the  exist- 
ence of  probable  cause,  and  exonerates  the  prosecuting  witness  from 
liability  in  an  action  for  malicious  prosecution. 

Adams  v.  BickneU,  210 
MALPRACTICE. 

Complaint.— When  Sounding  in  Tort. — Exemption. — In  an  action  against  a 
physician  for  damages  growing  out  of  alleged  malpractice,  the  com- 
plaint alleged  that  the  plaintiff,  having  injured  nis  right  shoulder 
and  arm,  "  the  defendant,  being  then  a  practicing  physician  and 
Burgeon,  as  such  undertook  faithfully,  skilfully  and  diligently  to 
treat  and  set,  and  endeavor  to  cure  and  heal  said  arm  and  shoulder." 
Then  follow  proper  averments  as  to  his  lack  of  skill,  negligence,  etc. 

Held,  that  the  action  was  in  tort,  and  not  on  contract,  and  that  judgment 
having  been  recovered  against  the  defendant  he  was  not  entitled  to  an 
exemption.  De  Hart  v.  Haun,  S78 

MANDAMUS. 

r  _ 

1.  Township  Trustee's  Bond. — Approval  of  by  County  Auditor. — Mandate  will 
lie  to  compel  the  county  auditor  to  accept  and  approve  the  official 
bond  of  a  township  trustee  duly  elected.       Copeland  v.  State,  ex  rel.,  51 

2.  Same. — Amount  of  Bond. — Sufficiency  of  Complaint  as  to. — Demurrer. — 
Where  a  complaint,  in  a  mandamus  proceeding  to  compel  the  county 
auditor  to  approve  the  bond  of  a  township  trustee  duly  elected,  avers 
that  the  relator  tendered  to  the  auditor  a  good  and  sufficient  bond, 
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without  alleging  that  the  bond  tendered  was  in  a  penalty  double 
the  amount  of  money  likely  to  come  into  his  hands  in  any  one  year 
during  his  office,  it  is  good  against  a  demurrer.  If  the  complaint  was 
uncertain,  the  remedy  was  by  a  motion  to  make  it  more  specific.      lb. 

3.  Same. — Proof  of  Identity  and  Election. — Complaint — Answer. — An  aver- 
ment in  the  answer  that  at  the  time  the  relator  furnished  his  bond 
he  presented  no  proof  of  his  election  or  identity  is  not  equivalent  to 
an  averment  that  he  was  not  personally  known  to  the  defendant,  and 
that  the  defendant  did  not  know  that  he  had  been  duly  elected  to  the 
office  of  trustee.  lb. 

MARRIED  WOMAN. 
See  Judgment,  9. 

1.  Separate  Real  Estate. — Power  to  Encumber. — Conflict  of  Laws. — Lex  Situs. 
— vThe  power,  or  capacity,  of  a  married  woman  to  convey  or  encum- 
ber her  separate  real  estate  is  to  be  determined  by  the  law  of  the 
place  where  the  property  is  situate,  and  this  rule  applies  to  ques- 
tions of  in  fancy,  coverture,  majority,  and  of  legal  capacity  generally. 
Statutes  which  either  give  or  destroy  capacity  to  contract  have,  as  a 
general  rule,  no  extra-territorial  force  where  the  particular  contract 
involved  relates  to  the  conveyance  or  encumbering  of  real  estate 
situate  in  a  foreign  jurisdiction.  Cochran  v.  Benton,  58 

2.  Same. — Separate  Property. — Discharge  of  Lien  Upon. — Mortgage. — Lien. — 
A  mortgage  executed  in  Kentucky  by  a  husband  and  wife  on  the 
wife's  separate  real  estate  in  Indiana,  to  secure  the  repayment  of 
money  borrowed  for  the  purpose  of  discharging  prior  encumbrances 
on  the  wife's  separate  real  estate,  constitutes  a  valid  security.        lb. 

8.  Lease  of  Farm  in  Her  Own  Name. — Liability  on  Notes. — Where  a  mar- 
ried woman  leases  a  farm  in  her  own  name,  acquiring  the  right  to  its 
possession  and  the  rents  and  profits  thereof,  for  which  she  executes 
her  notes,  she  is  bound  by  such  contract,  and  the  fact  that  she  per- 
mitted her  son-in-law  to  occupy  the  premises,  who  did  not,  in  fact, 
pay  her  rent,  does  not  affect  her  liability.  Orisman  v.  Leonard,  SOS 

4.  Husband's  Real  Estate. — Foreclosure  of  Mortgage  on. —  Wife's  Right  of 
Redemption. — A  wife  who  has  joined  with  her  husband  in  the  execu- 
tion of  a  mortgage  upon  his  real  estate  to  secure  his  debt,  after  fore- 
closure and  sale  upon  a  decretal  order,  she  being  a  party  to  the 
foreclosure  proceeding,  and  her  husband  being  still  in  life,  has  a 
right,  under  section  769,  R.  S.  1881,  to  redeem  from  the  sale.  She 
holds  such  a  contingent  interest  in  her  husband's  real  estate  as 
amounts  to  a  qualified  ownership,  and  she  has  a  right  to  protect  it. 
She  has  a  right  to  redeem  on  the  same  terms  as  others  who  are  em- 
braced within  the  statute.  Vaughan  v.  Dowden,  406 

5.  Joining  in  Moi'tgage  to  Secure  Husband's  Debt. — Sale  of  Wife's  One-  Third. 
— Right  to  Proceeds. — Where  a  wife  joins  her  husband  in  mortgaging 
his  land  to  secure  his  debt,  she  has  a  right,  under  section  2508,  R. 
S.  1881,  to  an  order  directing  that  his  interest  be  first  offered  for 
sale  to  satisfy  the  mortgage  debt,  and  if  his  interest  does  not  sell  for 
enough  to  satisfy  the  debt,  and  the  wife's  one-third  is  also  sold,  she 
is  entitled  to  the  proceeds  thereof  as  against  all  creditors  of  the  hus- 
band other  than  the  mortgagee.  Purviance  v.  Emley,  419 

6.  Loan  to. — Suretyship. — Where  a  married  woman  applies  for  a  loan,  in 
the  absence  of  her  husband,  representing  that  she  desires  to  borrow 
the  money  for  her  own  use,  and  the  loan  is  made,  and  she  receives  the 
money,  without  any  knowledge  on  the  part  of  the  lender  that  it  is  not 
for  her  own  use,  and  executes  a  note  and  a  mortgage  to  secure  it  on 
her  separate  property,  her  husband  joining,  such  married  woman  is 
liable  as  principal  to  the  payee  of  the  note.    The  lender  in  such  case 
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is  not  affected  by  any  disposition  afterwards  made  by  her  of  the 
money  received.  Bouvey  v.  MeNeal,  541 

MASTER  AND  SERVANT. 

Duties  of  Employer  as  to  Machinery,  etc —  What  Employee  May  Rely  upon. — 
It  is  the  duty  of  an  employer  to  furnish  suitable  implements  for  the 
use  of  his  employee  in  the  performance  of  his  duties,  and  a  safe  and 
suitable  place  at  or  in  which  to  prosecute  the  work  assigned  him  to 
do.  An  employee  has  the  right  to  repose  confidence  in  the  prudence 
and  caution  of  his  employer,  and  rely  upon  the  safety  and  suitable- 
ness of  implements  or  appliances  with  or  about  which  he  is  required  to 
work,  and  that  the  place  assigned  him  to  work  is  safe  from  any  hid- 
den or  undisclosed  perils  which  are  not  open  and  obvious  to  his 
senses.  The  master  is  not,  however,  an  insurer  of  the  employee  against 
injury,  nor  does  he  undertake  to  supply  implements  and  appliances 
that  are  safe  beyond  all  peradventure. 

Cincinnati,  etc.,  R.  W.  Co.  v.  Rotsch,  445 

MEASURE  OF  DAMAGES. 
See  Damages  ;  Landlord  and  Tenant,  2 ;  Seduction,  2. 

MECHANICS  LIEN. 

See  Mortgage,  2. 

1.  Notice. — Overstatement  of  Claim. — A  mistake  by  which  one  seeking  to 
enforce  a  mechanic's  lien  overstated  the  claim  in  the  notice  will  not 
defeat  the  lien  where  it  does  not  appear  that  the  mistake  has  ope- 
rated to  any  one's  prejudice.       Albrechi  v.  C.  G.  Foster  Lumber  Co.,  318 

2.  Same. — Notice. — Failure  to  State  that  Claim  is  Due. — The  failure  to  state 
in  the  notice  of  the  intention  to  hold  a  lien  that  the  claim  is  due, 
does  not  impair  the  notice  as  between  the  original  parties.  lb. 

3.  Same. — Foreclosure  Suit. — Equitable  Cognizance. — Trial  by  Jury. — A  suit 
to  foreclose  a  mechanic's  lien  is  of  equitable  cognizance,  and  there 
is  no  right  of  trial  by  jury.  lb. 

4.  Same. —  Verbal  Notice  of  Intention. — A  verbal  notice  to  the  owner  that  a 
material  man  or  mechanic  intends  to  hold  a  lien  upon  the  property 
is  sufficient.  lb. 

5.  Same.— Release  of  Lien. —  When  Ineffective. — Where  a  material  man  pro- 
posed in  writing  to  waive  his  lien  if  the  contractor  should  receive 
the  amount  due  him  for  erecting  the  house,  bat  the  proposition  was 
not  accepted  nor  the  contractor  paid,  there  was  no  release  of  the  right 
to  hold  the  lien.  A  release  is  not  effective  unless  the  terms  upon 
which  it  is  conditioned  are  complied  with  by  the  party  asserting  a 
right  under  it.  76. 

MISCONDUCT  OF  COUNSEL. 

See  Appeal,  1 ;  Argument  of  Counsel. 

MISDEMEANORS. 
See  Appellate  Court,  5. 

MISNOMER. 
See  Judgment,  6. 

MISREPRESENTATION. 
See  Estoppel  ;  Vendor  and  Purchaser. 

MORTGAGE. 

See  Married  Woman,  2,  4 ;  Replevin. 

1.  Junior  Mortgagee. — Payment  of  Senior  Mortgage. — Subrogation — Where  a 
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junior  mortgagee  pays  off  a  senior  mortgage  in  order  to  protect  his 
lien,  the  payment  does  not  extinguish  the  older  mortgage,  but  it  will 
be  kept  alive  by  equity  for  the  protection  of  the  mortgagee. 

Ertoin  v.  Acker,  1SS  ■ 

2.  Same. — Mechanic's  Lien. — Priorities. — Subrogation, — The  purchaser  of 
lots  one  and  two,  to  secure  the  purchase-money,  executed  a  mortgage 
on  said  lots,  which  was  recorded  January  7th,  1884.  The  purchaser, 
as  he  supposed,  took  possession  of  lots  one  and  two,  and  on  April  30th, 
1884,  began  the  erection  of  a  house.  Various  persons -sold  to  the  pur- 
chaser materials  to  build  the  house;  notices  of  their  intention  to 
hold  liens  were  filed,  and  in  a  suit  to  foreclose  the  liens  a  decree  was 
rendered  in  which  it  was  declared  that  the  liens  attached  as  of  the 
date  of  April  1st,  1884.  During  the  time  the  purchaser  was  erecting 
the  house  referred  to  it  was  supposed  that  he  was  in  possession  of 
lots  one  and  two ;  but  on  July  24th,  1884,  it  was  discovered  that  he 
had  erected  the  house  on  lots  one  and  six.  The  purchaser,  who  had 
not  then  recorded  his  deeds  to  lots  one  and  two,  surrendered  it  to  the 
vendor,  and  took  a  deed  for  lots  one  and  six,  and  at  the  same  time 
executed  a  purchase-money  mortgage.  The  vendor  transferred  the 
note  and  mortgage,  the  transferrees  holding  a  part  of  the  mechanic's 
liens  referred  to.  The  plaintiffs,  to  whom  the  purchaser  executed  a 
mortgage  for  the  property  after  the  execution  oi  the  purchase-money 
mortgage,  were  compelled  to  pay  the  senior  mortgage  held  by  the 
transferrees  to  protect  their  junior  lien.  The  transferrees,  upon  re- 
ceiving the  amount  due  on  their  mortgage,  delivered  it  to  the  plain- 
tiffs. 
Held,  that  the  plaintiffs  became  subrogated  to  the  rights  of  the  owners  of 
the  senior  mortgage,  and  that  such  owners  were  not  in  a  position  to 
defeat  the  plaintiffs,  from  whom  they  accepted  payment  of  the  senior 
mortgage,  by  setting  up  the  mechanic's  liens  held  by  them  at  the  time 
of  the  payment  of  the  mortgage,  and  of  which  they  averred  the 
plaintiffs  had  notice.  Ib% 

8.  Foreclosure. — Pleading. — Filing  Copy  of  Release. — In  a  suit  to  foreclose 
a  mortgage  the  defendant  answered  that  he  bought  the  premises  for 
a  valuable  consideration,  relying  upon  the  fact  that  the  mortgage 
was  released  and  cancelled,  and  being  without  notice  or  knowledge 
that  the  mortgage  debt  was  not  paid,  or  that  the  release  and  cancel- 
lation were  procured  by  fraud,  or  without  consideration. 
Held,  that  the  release  was  not  the  foundation  of  the  pleading,  and  that  it 
was  not  necessary  to  file  with  the  paragraph  of  answer  a  copy  thereof. 

Bryant  v.  Richardson,  145 

4.  Release. — Real  Estate  Need  not  be  Described. — Surplusage. — In  entering  a 
satisfaction  of  a  mortgage  on  the  margin  of  the  record,  as  provided 
for  by  section  1090,  R.  S.  1881,  it  is  not  necessary  to  describe  the  real 
estate  in  the  release.  A  description  of  the  real  estate  in  such  release 
may  be  treated  as  surplusage  when  the  release  is  sufficient  without 
it,  and  an  entry  properly  describing  or  referring  to  and  identifying 
the  particular  mortgage  will  operate  as  a  cancellation,  notwithstand- 
ing the  entry  may  contain  an  erroneous  description  of  the  land.     Ibm 

5.  Same. — Release  by  Non- Resident  Trustee. —  Validity  of. — The  release  of 
a  trust  deed,  or  mortgage,  by  the  trustee  named  therein,  a  non-resi- 
dent, is  not  rendered  ineffectual  for  the  reason  that  the  appointment 
of  such  non-resident  trustee  mav  have  been  invalid  under  section 
2988,  R.  S.  1881,  as  section  109l',  R.  S.  1881,  provides  that  a  mort- 
gagee may  cancel  a  mortgage  by  an  agent,  and  the  statute  does  not 
prohibit  the  appointment  of  a  non-resident  as  such  agent.  lb. 

6.  Same. — Certificate  of  Acknowledgment, — Formal  Defect. — Where  a  certifi- 
cate of  acknowledgment  is  presented  to  the  recorder,  who  accepts  it 
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and  places  the  release  upon  record,  a  mere  informality  in  the  cer- 
tificate of  acknowledgment,  such  as  the  omission  of  the  word  '*  ac- 
knowledge," will  not  operate  to  render  it  ineffectual  as  a  release  of 
the  mortgage.  lb. 

7.  Declarations  of  Mortgagor  as  to  Title. —  When  Admissible  against  Mortgagee. 
— The  declarations  of  a  mortgagor  of  personal  property  as  to  the  char- 
acter of  his  title,  made  anterior  to  the  execution  of  the  mortgage, 
are  provable  in  an  action  involving  the  title  to  the  property  as 
against  the  mortgagee.  Tyres  v.  Kennedy,  523 

MUNICIPAL  CORPORATION. 

1.  Sale  of  Intoxicating  Liquor. —  Validity  of  City  Ordinance. — Defence. — 
Pleading. — In  an  action  for  the  violation  of  a  city  ordinance  the 
complaint  charged  that  the  defendant,  on  the  4th  day  of  July,  was  in 
charge  of  a  certain  place  wherein  intoxicating  liquors  were  sold  on 
secular  days  to  be  drank  on  the  premises,  and  that  he  suffered  a  cer- 
tain person  to  enter  said  place  on  said  day  in  violation  of  certain 
sections  named  of  a  city  ordinance. 

Held,  on  demurrer,  that  the  complaint  was  sufficient.  Under  section  3066, 
R.  S.  1881,  it  is  sufficient  to  recite  the  number  of  the  sections  violated, 
without  filing  a  copy  of  the  ordinance.  Tlje  defendant  must,  if  he 
claims  that  such  ordinance  is  invalid,  bring  the  question  of  invalidity 
forward  by  way  of  defence,  and  not  by  demurrer  to  the  complaint. 

Oily  of  Elkhart  v.  Calvert,  6 

2.  Maintenance  of  Pump  on  Public  Street. — Nuisance. —  Urban  Servitude. — 
A  well  originally  dug  in  a  street  by  a  lot-owner  may  be  taken  charge 
of  by  the  corporate  authorities,  and  made  fit  for  convenient  public 
use.  A  municipal  corporation  is  not  guilty  of  maintaining  a  nuis- 
ance where  it  does  no  more  than  construct  a  platform  around  the 
mouth  of  a  well  dug  in  the  street  by  an  abutting  property -owner,  and 
causes  a  pump  to  be  placed  in  it  for  the  use  and  convenience  of  the 
public.  Lostutter  v.  City  of  Aurora,  436 

3.  Same. — It  is  immaterial  whether  a  well,  hydrant,  fountain,  or  the 
like,  was  dug,  or  erected,  by  a  municipal  corporation  as  a  part  of  a 
general  plan  of  improvement,  for  a  thing  of  that  kind,  promotive, 
an  it  presumptively  is,  of  public  convenience,  may  be  adopted  by  the 
municipality  and  maintained  for  public  use.  lb. 

4.  Same. — Officers  of. — Performance  of  Dutiex  by. — Presumption  as  to. — How 
Rebutted. — It  can  not  be  presumed  that  a  wrong  was  committed  by 
the  officers  of  a  public  corporation.  It  must  be  presumed  that  they 
rightfully  performed  their  duty.  The  burden  is  on  the  party  com- 
plaining to  rebut  the  presumption  by  bringing  forward  countervail- 
ing facts,  not  by  pleading  bare  conclusions  or  recitals.  lb. 

NEGLIGENCE. 
See  Bridge;  Railroad,  3,  11, 14, 18,  20. 

1.  Pleading. — Sufficiency  of  Complaint. — A  complaint  in  an  action  for  neg- 
ligence which  alleges  facts  sufficient  to  show  negligence  on  the  part 
of  the  defendant,  and  avers  that  there  was  no  contributory  negligence 
on  the  part  of  the  plaintiff,  is  sufficient,  unless  it  affirmatively  ap- 
pears notwithstanding  these  allegations  that  there  was  an  absence  of 
negligence  on  the  defendant's  part,  or  the  presence  of  negligence  on 
the  part  of  the  plaintiff.  Louixville,  etc.,  R.  W.  Co.  v.  Stommel,  35 

2.  Knowledge  of  Defect. — Contributory  Negligence. — While  knowledge  of  a 
defect  in  a  sidewalk  is  always  an  important  fact  to  be  considered  in 
determining  the  question  of  contributory  negligence  on  the  part  of 
one  injured  thereby,  that  fact  of  itself  does  not  always  prove  that 
the  plaintiff  was  in  fault.  Town  nf  Posey ville  v.  Lewis,  80 
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3.  Obstruction  in  Sidewalk. — Injury  to  Pedestrian. — Contributory  Negligence. 
—  What  does  not  Constitute. — Where  a  pedestrian  carefully  passing  along 
a  sidewalk  in  the  daytime  falls  over  an  electric  light  wire  negli- 
gently permitted  by  the  company  to  lie  thereon,  he  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence  in  failing  to  observe 
the  obstruction,  and  the  company  is  liable. 

Brushy  etc,  Co.  v.  KeUey,  220 

4.  Railroad. — Occupancy  of  Highway  by  Hand-Gars. — A  railroad  company 
has  no  right  to  use  a  highway  for  the  storage  of  cars,  or  as  a  place 
for  their  temporary  deposit.  The  permanent  or  temporary  occu- 
pancy of  a  highway  by  the  cars  of  a  railroad  company  is,  prima 
facie,  unlawful.  Ohio,  etc.,  R.  W.  Co.  v.  Trowbridge,  S91 

6.  Same. — Obstruction  of  Highway  by  Hand-car. — Injury  to  Traveller. — Prox- 
imate Cause. — Liability  of  Company. — For  a  distance  of  one-half  mile 
west  of  a  highway  crossing,  the  highway  and  the  railway  ran  parallel 
one  hundred  feet  apart.  For  this  distance  the  view  of  one  travel- 
ling upon  the  highway  is  unobstructed  and  the  employees  of  the 
railway  could  plainly  see  any  one  travelling  along  the  public  road. 
On  a  day  the  plaintiff  was  travelling  the  road,  riding  a  gentle  horse, 
the  employees  moved  a  hand-car,  which  they  were  using,  in  the  direc- 
tion in  which  the  plaintiff  was  going,  passing  her  on  their  way.  When 
they  reached  the  crossing  they  removed  the  hand-car  from  the  track, 
and  placed  it  upon  the  highway.  As  there  was  no  way  for  the  plaintiff 
to  go  except  by  passing  the  hand-car,  she  kept  on  along  the  highway. 
When  near  the  hand-car  standing  on  the  highway,  her  horse  took 
fright  at  the  hand-car,  and  she  was  thrown  to  the  ground  and  injured. 
In  answer  to  interrogatories  the  jury  found  that  the  hand -car  was 
about  ten  feet  from  the  center  of  the  highway,  which  was  about 
forty-five  feet  in  width,  and  constituted  an  obstruction;  that  the 
hand-car  could  be  seen  at  a  distance  of  sixty  feet  from  the  place 
where  it  was  standing,  and  was  seen  by  the  plaintiff;  that  there  was 
nothing  unusual  in  the  appearance  of  the  hand-car,  and  that  it  had 
been  standing  on  the  highway  about  two  minutes  before  the  plaintiff 
was  thrown. 
Held,  that  the  obstruction  of  the  highway  by  the  hand-car  was  unlawful, 
and  the  proximate  cause  of  the  injury,  and  that  a  verdict  for  the 
plaintiff  was  sustained,  notwithstanding  the  answers  to  interroga- 
tories, lb. 

6.  Same. — Knowledge  of  Obstruction. — Contributory  Negligence. — The  fact  that 
the  plaintiff  knew  that  the  hand-car  was  in  the  highway  did  not 
necessarily  prove  that  she  was  guilty  of  contributory  negligence  in 
continuing  on  her  way  and  passing  it.  lb. 

NEW  TRIAL. 
See  Practice,  3,  4, 12. 

1.  As  of  Right. —  When  will  not  be  Granted. — Different  Causes  of  Action. — 
Where  a  cause  proceeds  to  judgment  which  embraces  a  substantive 
cause  of  action,  in  which  a  new  trial  as  a  matter  of  right  is  not 
allowable,  then,  even  though  it  embraces  other  causes  in  which  a 
new  trial  as  of  right  is  allowable,  a  new  trial  as  of  right  will  not  be 
granted.  Wilson  v.  Brookshire,  497 

2.  As  of  Right. — Partition. — Where  the  title  to  real  estate  is  not  put  in 
issue  by  the  pleadings  in  partition  proceedings,  a  party  is  not  enti- 
tled to  a  new  trial  as  of  right.  Hawkins  v.  Heinmnan,  6SI 

NON-RESIDENCE. 
See  Mobtoagb,  5. 
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NOTICE. 
See  Mechanic's  Lien,  1, 

NUI8ANCE. 
Bee  Municipal  Corporati 

OBSTRUCTION  OF  HIGI 
See  Negligence,  4  to  < 

ORDINANCE. 
See  Constitutional  Lath 

PARTIES. 

See  Gravel  Road,  5;  Principal  and  Surety, 

Trustee. 

PARTITION. 
See  New  Trial,  2. 

PAYMENT. 
See  Promissory  Note,  1 

1.  Receipt  in  FulL  —  Presumption. —  Oircumstar 
A  receipt  in  full  of  all  demands  carries  wi 
fall  payment,  but  the  presumption  may  1 
The  circumstances  surrounding  the  ezecuti 
amount  paid  for  which  the  receipt  was  e: 
the  jury. 

2.  Same. — Accord  and  Satisfaction. — Where  a  d< 
a  less  sum  than  the  whole  debt,  upon  an 
should  be  received  in  full  satisfaction  of  t 
to  the  extent  of  the  sum  paid. 

PERSONAL  PROPER! 

See  Appellate  Court,  ] 

PHYSICIAN. 
See  Insane  Person  ;  Railroj 

PLEADING. 

See  Banks  and  Banking,  4;  Bridge;  Elect* 
Execution,  1,  2;   Fraudulent  Conveyj 
Insurance,  5 ;  Landlord  and  Tenant,  1 ; 
1,  4;  Mandamus,  2,  3;  Mortgage,  3;  Mu 
Negligence,  1 ;  Practice,  6 ;  Principal 

and  Surety,  1 ;  Promissory  Note,  5,  6,  i 

plevin;  Seduction,  1 ;  Tax  Sale;  Usage 

1.  Verification  of. — Heirs  and  Others  not  Parties 
instrument  is  the  foundation  of,  or  is  referi 
action  against  parties  other  than  those  who 
to  it,  a  joint  answer  by  all  or  any  number  < 
execution,  verified  by  the  oath  of  any  one  < 
plaintiff  upon  proof  of  the  execution  of  t 
all  those  who  join  in  the  answer.  The  rul 
to  an  instrument  which  is  the  foundation  of 
a  plea  denying  the  execution  of  the  instru 
proof  of  its  execution,  will  not  be  extended 
not  parties  to  the  instrument. 

Vol.  126.- 


642  INDEX. 

2.  OommimmL — Dcmmrrer^-k  complaint  which  shows  the  plaintiff* 
tied  to  tome  relief  will  prevail  against  a  demurrer. 

"POOL" 
8ee  Coram  Cakktkb,  4. 

POSSESSION. 
See  Rbal  Estate,  Actio*  to  Reooteh,  1,  3 ;  Specific  Pcbfo&xajkx. 

PRACTICE. 
See  Amammrr  of  Ebbobb;  Bnx  of  Excefttovs  ;  8cfbzms  Coukt,  2,  & 

1.  Opening  Judgment.-- Filing  of  Answer. —  What  Deemed  Comptiamee  with 
Astute.— The  filing  of  an  answer  at  the  time  of  the  entry  of  the  order 
opening  a  judgment  is  a  sufficient  compliance  with  section  601,  R.  8. 
1881,  requiring  an  answer  to  be  filed  before  the  judgment  shall  be 
opened.  Bryant  v.  Richardson,  1J5 

2*  Same.— -Additional  Paragraphs  of  Answer.— While  section  601,  R.  & 
1881,  provides  that  before  the  judgment  shall  be  opened  the  party 
shall  file  a  full  answer,  he  is  not  required  to  file  all  the  answers  he 
desires  at  that  time,  and  if  the  plaintiff  dismisses  a  paragraph  of  his 
complaint,  it  is  within  the  discretion  of  the  trial  court  to  allow  the 
defendant  to  file  an  additional  paragraph  of  answer.  lb. 

t.  Motion  for  a  New  Trial  —  When  May  be  Filed.— Finding  of  Fads.— It  is 
proper  to  make  and  file  a  motion  for  a  new  trial  immediately  after 
the  verdict  of  the  jury  is  returned,  or  the  finding  of  facts  announced 
by  the  court.  Herkimer  v.  McGregor,  £47 

4.  Motion  for  New  Trial  on  Ground  of  Erroneous  Instructions. — Failure  to 
Present  Question  on  Appeal. — A  motion  for  a  new  trial  on  the  ground 
that  the  court  erred  in  giving  and  refusing  certain  instructions,  which 
does  not  call  the  attention  of  the  court  to  the  particular  instructions 
given  and  refused,  is  too  indefinite  to  present  any  question  to  the  Su- 
preme Court.  Wallace  v.  Exchange  Bank,  £65 

5.  Assignment  of  Error. — Questions  Presented  Therein. — Failure  to  Discuss. 
—Effect  of. — Special  Verdict. — Where  counsel  fail  to  discuss  any  ques- 
tion presented  by  the  record  they  thereby  waive  any  that  may  have 
been  involved  by  their  assignment  of  error.  No  question  is  presented 
a*  to  the  sufficiency  of  the  facts  found  in  the  special  verdict  to  entitle 
the  appellee  to  judgment  when  counsel  fail  to  discuss  the  question 
presented  by  the  assignment  of  error  as  to  the  sufficiency  of  the 
special  verdict,  and  no  objection  whatever  is  pointed  out  or  suggested. 

Louisville,  etc,  R.  W.  Co.  v.  Schmidt,  £90 

6.  Pleading. —  Verified  in  Part. — Insufficiency  of  Verification. — How  Must  be 
Presented.— When  a  party  desires  to  object  to  the  verification  of  a 
pleading,  in  a  case  where  it  is  not  entirely  unverified,  he  must  spe- 
cifically assign  for  cause  the  insufficiency  of  the  verification. 

Hawkins  v.  State,  £94 

7.  Production  of  Books  and  Papers. — Order  for. — Pirty  Complaining  of  Order. 
— Remedy  of. — Where  a  motion  is  sustained  requiring  a  party  to  pro- 
duce certain  books  and  papers,  the  party  is  not  bound  to  disregard 
the  order  of  the  trial  court,  suffer  for  the  disobedience  and  then  seek 
redress  by  appeal.  Having  objected  in  due  season,  in  proper  mode, 
and  having  appropriately  saved  an  exception,  all  was  done  that  could 
be  legally  required  to  be  done  in  order  to  present  the  question  on 
appeal.  Cleveland,  etc.,  JR.  W.  Co.  v.  Qosser,  348 

8.  Same. — Production  of  Books  and  Papers. —  Use  of  Directed  by  Court — 
Presumption  on  Appeal. — If  instruments  of  evidence  are  used  in  the 
mode  required  by  law,  it  can  not  be  said  that  there  was  prejudicial 
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error,  although  the  notice  for  their  production  may  have  been  defect- 
ive, or  the  order  upon  it  too  broad.  Where,  after  a  general  order  for 
the  production  of  books  and  papers,  the  oourt  directed  what 'use 
should  be  made  of  the  same,  ana  there  is  nothing  to  show  that  the 
direction  was  not  an  appropriate  one,  or  that  it  was  not  fully  obeyed, 
it  must  be  presumed  on  appeal  that  there  was  no  irregularity  or  error 
in  the  ultimate  action  of  the  trial  court.  lb. 

9.  Actions. —  Consolidation. — Stipulation  for  Continuance.  —  Where  two 
plaintiffs  in  suits  against  a  corporation  each  sought  a  judgment  on 
account  and  the  appointment  of  a  receiver,  and  the  two  actions  were 
consolidated,  an  agreement  by  one  of  the  plaintiffs,  after  the  appoint- 
ment of  a  receiver,  for  a  stay  of  proceedings  and  a  continuance,  was 
not  binding  on  the  other,  who  was  entitled  to  prosecute  his  claim  to 
final  judgment.  Midland  R.  W.  Co.  v.  Island,  etc.,  Co.,  384 

10.  Reversal  of  Erroneous  Ruling  by  Trial  Court. — Where  the  trial  court 
makes  a  ruling  and  afterwards  during  the  progress  of  the  case  is  con- 
vinced that  the  ruling  is  erroneous,  it  may  of  its  own  motion  re- 
consider and  reverse  it.  First  Nat'l  Rank  v.  WiUiams,  4#S 

11.  Same. — Harmless  Error. — Available  error' can  not  be  predicated  on 
the  overruling  of  a  demurrer,  to  a  complaint  where  judgment  is  ren- 
dered against  the  plaintiff  and  is  not  appealed  from.  lb. 

12.  Same.— Action  for  Cancellation  of  Judgment. — Separate  Issues  Joined  on 
Complaint  and  Cross- Complaint. — New  TriaL— Where  the  principal  in- 
stituted an  action  to  cancel  a  judgment  against  him  and  the  surety, 
and  the  surety,  who  was  made  a  party  defendant,  also  sought  in  his 
cross-complaint  the  cancellation  of  the  judgment  as  to  him,  and 
separate  issues  were  joined,  their  rights  were  separate  and  distinct, 
and  it  was  not  error  to  grant  a  new  trial  to  the  surety,  who  was  enti- 
tled to  it,  and  deny  it  to  the  principal  who  was  not.  lb. 

13.  Case  Characterized  by  a  Certain  Theory. — Must  rest  upon  That  Theory. — 
Where  the  whole  theory  of  ft  case,  from  its  inception  to  its  final 
determination  in  the  trial  court,  characterized  it  as  a  suit  in  equity, 
and  not  as  an  action  at  law,  it  must  rest  upon  that  theory. 

Shew  v.  Hews,  474 

14.  Venire  de  Novo. — A  writ  of  venire  de  novo  will  be  awarded  against  the 
court's  finding  only  for  imperfection  in  form.    Mitchell  v.  FrtedUy,  54$ 

15.  Same. — Trial  by  Court. —  Withdrawal  of  Finding. — Where  the  court  first 
announced  a  general  finding,  but  when  reminded  that  a  special  finding 
had  been  requested,  withdrew  the  general  finding,  and  announced 
that  a  special  finding  would  be  returned,  and  afterwards  made  a 
special  finding,  such  action  was  not  error.  lb. 

16.  Same. — Dismissal  of  Cross- Complaint. — But  in  such  case  it  was  error  for 
the  court  to  overrule  the  appellant's  motion  to  dismiss  his  cross-com- 
plaint, made  after  the  general  finding  was  withdrawn  but  before  the 
special  finding  was  prepared.    Section  333,  R.  S.  1881.  16. 

PREFERENCE  OF  CREDITOR. 
See  Fraudulent  Conveyance,  6. 

PRESUMPTION. 
See  Account. 

PRINCIPAL  AND  AGENT. 

See  Common  Carrier,  7  to  9 ;  Railroad,  1. 

Action  for  Commission. — Pleading. — Answer. — Sufficiency  of. — In  an  action  to 
recover  a  commission  for  the  sale  of  real  estate,  an  answer  is  good 
which  alleges  that  the  plaintiff,  who  resided  in  the  county  where  the 
land  was  situated,  and  knew  the  value  thereof,  agreed  to  make  a 
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diligent  effort  to  sell  the  same  for  the  best  price  that  could  be  ob- 
tained in  the  county,  or  neighborhood ;  that  he  sold  the  same,  which 
was  worth  eighty  dollars  per  acre,  for  sixty  dollars  per  acre,  when, 
,  if  he  had  made  the  effort  he  agreed  to  make,  he  could  nave  sold  it  for 
the  former  price ;  that  the  defendant,  who  resided  in  another  county, 
was  compelled  to  rely  upon  the  representations  and  statements  of  the 
plaintiff  as  to  the  value  of  the  land ;  that  because  of  the  plaintiff's 
non-compliance  with  his  contract  the  defendant  was  damaged  in  the 
sum  of  one  thousand  dollars  (a  sum  greater  than  the  claim  in  suit). 

Stuart  y.  Siumph.  680 
PRINCIPAL  AND  SURETY. 

See  Bakes  and  Banking,  3;  Judgment,  9 ;  Married  Woman,  6;  Prom- 
issory Note,  13, 14. 

1.  Contribution. — Action  to  Enforce. —  Impeachment  of  Judgment  in  Former 
Action. — Pleading. —  Demurrer. — A  surety  on  a  promissory  note,  who 
had  paid  a  judgment  thereon,  recovered  against  all  the  parties,  sued 
a  co-surety  for  contribution.  The  complaint,  among  other  things, 
alleged  matters  concerning  the  liability  of  the  parties  to  each  other. 
It  was  demurred  to  on  the  ground  that  it  undertook  to  impeach  the 
judgment  in  the  action  on  the  note. 

Held,  that  the  demurrer  was  properly  overruled,  as  it  did  not  appear  upon 
the  face  of  the  complaint  that  the  relation  which  the  defendants  in 
that  judgment  stood  to  each  other  was  settled  in  that  action. 

Voss  v.  Lewis,  155 

2.  Same. — Parties. — Non-Besident  Go-Surety. — Liability  of  Co-Sureties  to  Each 
Other. — A  co-surety  who  is  a  non-resident  is  not  a  necessary  party  de- 
fendant to  an  action  for  contribution.  The  liability  of  co-sureties  to 
each  other  is  not  joint,  but  several.  Ibm 

3.  Same. — Evidence. — Signing  Firm  Name  by  Mistake. —  What  Surety  May 
Show. — Where,  through  force  of  habit,  the  surety  signed  to  a  note  the 
name  of  the  firm  of  which  he  was  a  member,  instead  of  his  individ- 
ual name,  it  was  competent  for  him,  in  an  action  for  contribution, 
to  prove  that  he  signed  the  note  intending  to  bind  himself  alone,  and 
that  the  firm  was  not  bound  by  such  signing.  The  other  members  of 
the  firm  were  not  necessary  parties,  as  the  amount  to  be  contributed 
by  the  co-surety  was  the  same  whether  the  firm  or  the  individual 
member  was  liable.  lb 

• 

4.  Same. — Cross-Bill. — Failure  to  Issue  Process  Upon.— Effect  of. — In  an  ac- 
tion on  a  note  against  the  principals  and  sureties,  one  of  the  defend- 
ants, by  an  attorney  representing  all  the  defendants,  filed  a  cross-bill 
against  the  plaintiffs,  and  against  his  co-defendants,  alleging  that  he 
was  surety  for  all  his  co-defendants.    No  process  was  ever  issued  on 

'  the  cross-bill,  nor  did  the  attorney  filing  it  appear  for  the  defendants 
thereto. 
Held,  that  the  attempted  adjudication  of  the  question  of  suretyship  upon 
the  cross-bill  having  been  made  without  the  issuing  and  service  of 
process  thereon,  and  without  the  appearance  of  the  defendants 
named  therein,  was  void ;  and  that,  therefore,  another  defendant,  who 
had  paid  the  judgment,  was  not  estopped  by  the  record  from  prov- 
ing in  an  action  for  contribution  against  the  defendant  filing  the 
cross-bill  the  relations  sustained  by  him  and  such  defendant  to  the 
note.    Lewis  v.  Bortsfield,  75  Ind.  390,  distinguished.  lb. 

6.  Co-Sureties. — Action  for  Contribution. — Trial  by  Jury. — An  action  by  a 
surety  against  a  co-surety  for  contribution  is  properly  triable  by 
jury.  It  is  not  such  a  cause  of  action  as  would  have  been,  prior  to 
the  18th  day  of  June,  1852,  of  exclusive  equitable  jurisdiction  under 
the  provisions  of  section  409,  R.  S.  1881.  Allegations  in  the  com- 
plaint that  some  of  the  sureties  were  insolvent  would  not  convert  the 
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cause  of  action  into  one  of  exclusive  equitable  cognizance.  Courts 
of  law  will  not  only  take  jurisdiction  of  an  action  for  contribution, 
but  they  will  grant  full  relief,  and  where  one  or  more  of  the  sureties 
are  insolvent,  will  divide  and  apportion  the  amount  among  those  who 
are  solvent.  Michael  v.  AUbrighL  172 

PRIORITY  OF  LIEN. 

^  See  Mortgage,  2. 

",  PROBABLE  CAUSE. 

See  Malicious  Prosecution,  2. 

PROMISSORY  NOTE. 
See  Evidence,  3,  4 ;  Set-Off. 

1.  Time  of  Payment. —  Agreement  to  Extend. —  Invalidity  of. — Absence  oj 
Consideration. — An  agreement  in  writing  entered  into  by  the.  payee  of 
a  promissory  note,  after  the  principal  and  interest  were  due,  reciting 
that  in  consideration  of  the  payment  of  certain  sums  at  stipulated 
times,  and  to  avoid  litigation  and  other  considerations,  the  time  of 
the  payment  of  the  note  was  to  be  extended  to  a  date  mentioned 
therein,  and  a  suit  pending  on  the  note  dismissed,  is  not  a  valid  con- 
tract, being  without  consideration,  and  there  being  no  extrinsic  aver- 
ments showing  a  valid  consideration  for  the  agreement  of  forbear- 
ance. Davis  v.  Stout,  12 

2.  Same.— Contract  of  Extension  Without  Consideration. — Surety  Not  Released. 
— A  contract  of  extension  founded  upon  a  consideration  will  release 
the  surety,  but  where  there  is  no  consideration  for  the  contract  the 
surety  will  not  be  released.  lb. 

3.  Same. — Rate  of  Interest. — Can  not  be  Changed  by  Parol, — The  terms  of  a 
promissory  note  can  not  be  varied  or  contradicted  by  parol.  When 
a  note  provides  for  a  certain  rate  of  interest  it  can  not  be  shown  by 
parol  that  after  its  execution  a  lesser  rate  of  interest  was  agreed  up- 
on, lb. 

4.  Contemporaneous  Parol  Agreement.  —  Payment.  —  Evidence. — Parol  evi- 
dence will  not  be  received  for  the  purpose  of  engrafting  upon  a  prom- 
issory note  which  appears  upon  its  face  to  call  for  the  payment  of  a 
definite  sum  of  money  at  a  specified  time,  absolutely  and  uncondi- 

♦  tionally,  a  condition  which  contradicts  its  terms  and  subverts  its 
legal  effect;  but  where  the  parol  evidence  shows  an  agreement 
whereby  the  note  sued  on  might  be  paid,  or  satisfied,  otherwise  than 
by  the  payment  of  money,  and  that  in  pursuance  of  such  agreement 
it  had  actually  been  satisfied  and  surrendered  up  to  the  maker,  who 
cancelled  it  as  a  paid  note,  it  is  admissible.       Zimmerman  v.  Adee,  15 

5.  Action  on. — Pleading.-- Answers  Alleging  Want  of  Consideration. — Suffi- 
ciency of. — In^  an  action  on  a  note  the  first  paragraph  of  answer  al- 
leged an  entire  want  of  consideration,  and  the  second,  pleaded  as  a 
partial  answer,  alleged  a  want  of  consideration  as  to  part  of  the 

.  amount.     Each   paragraph  alleged   notice  to  the  endorsee  when  it 
purchased  the  obligation  and  paid  the  consideration. 
Held,  that  the  paragraphs  were  good  as  against  a  demurrer. 

Citizens  Bank  v.  Leonhart,  206 

6.  Same. — Fraud. — Consideration  Without  Value. —  Rescission. — Pleading. — 
Where  the  answer  in  an  action  on  a  note  alleged  that  the  defend- 
ant was  induced  by  fraud  to  execute  the  obligation,  and  that  the 
consideration  received  was  entirely  without  value,  an  averment  of 
an  offer  on  the  part  of  the  defendant  to  rescind  the  contract  was 
unnecessary,  and  the  answer  was  good  notwithstanding  the  absence 
of  such  averment.  J&. 

7.  Same. — Tender  of  Performance.— A  defendant  sued  on  a  note  answered 
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that  he, was  induced  by  fraud  to  execute  such  note,  and  that  the  con- 
sideration received  was  entirely  without  value,  and  it  appeared  that 
the  conditions  of  a  bond  which  formed  part  of  such  consideration 
could  be  performed  only  by  the  perpetration  of  a  fraud  like  that  prac- 
ticed upon  the  defendant. 
Held,  that  such  defendant  was  not  bound  to  tender  performance  of  his 
part  of  the  obligation.  lb. 

8.  SatM.— Purchaser  of. — Inquiry  by. — While  a  bank  or  person  purchasing 
commercial  paper,  tainted  with  fraud,  is  bound  to  show  the  payment 
of  a  valuable  consideration,  and  to  rebut  notice  of  the  fraud,  such 
purchaser  is  not  called  upon  to  make  inquiry  of  the  maker,  or  holder, 
as  to  the  circumstances  under  which  the  paper  is  executed,  unless 
there  is  something  about  the  paper  itself,  or  the  circumstances  un- 
der which  it  is  presented,  to  excite  suspicion.  16. 

9.  Action  on. — Pleading. — Answer.— Compromise. — In  an  action  on  a  note 
an  answer  alleging  a  compromise,  settlement  or  adjustment  of  the 
note  in  suit  with  an  agent  of  the  plaintiff's,  without  stating  the  terms 
of  the  compromise  or  the  nature  of  the  settlement  or  adjustment,  is 
demurrable.  Mitchell  v.  Friedley,  546 

10.  Same — Settlement. — In  an  action  on  a  note  an  answer  alleging  a  settle- 
ment with  a  former  owner  of  the  note,  without  stating  the  facts  con- 
stituting the  alleged  settlement,  or  tjiat  the  settlement  was  made  be- 
fore the  defendant  received  notice  of  the  assignment  of  the  note  to 
the  holders,  is  bad.  lb. 

11.  Same. — Set-Off. — Where  a  note  is  owned  jointly  by  several  persons,  the 
maker  can  not  set  off  against  it  a  debt  due  from  one  of  the  owners.  lb. 

12.  Payable  at  Bank. — Inland  Bill  of  Exchange. — A  note  payable  to  order 
at  a  bank  in  this  State  is  negotiable  as  an  inland  bill  of  exchange. 
The  fact  that  the  bank  at  which  the  note  is  made  payable  and  nego- 
tiable is  also  the  payee  does  not  destroy  its  commercial  quality. 

De  Pauw  v.  Bank  of  Salem,  55S 

13.  Same. — Endorser. — Liability  of  as  Endorser  or  Surety. — Notice  of  Non-Pay- 
menL — One  who  endorses  such  note  before  delivery,  with  the  intention 
of  assuming  the  liability  of  an  endorser,  in  order  to  give  the  prin- 
cipal in  the  note  credit  with  the  bank,  is  liable  as  an  endorser,  and 
not  as  surety,  and  the  failure  of  the  bank  to  give  notice  of  the  &s- 
honor  of  the  note  results  in  his  discharge;  and  it  is  immaterial  nrat 
the  bank  and  the  maker  of  the  note  intended  that  the  endorser  should 
be  bound  as  surety,  unless  there  was  an  agreement  with  the  endorser. 

lb. 

14.  Same.— Blanks.— Power  to  Fill. — Alteration.— Where  one  signs  a  note  in 
blank,  or  leaves  blanks  in  it  necessary  to  be  filled  in  order  to  make 
it  a  complete  contract,  and  delivers  it  in  this  condition,  he  thereby 
clothes  the  holder  with  implied  authority  to  fill  the  blanks.  But 
where  a  contract  complete  in  all  its  terms  is  intrusted  to  the  maker 
by  the  indorser  to  be  delivered,  he  has  no  implied  authority  to  make 
an  agreement  with  the  payee  that  the  endorser  shall  be  liable  as 
surety.  "  lb. 

QUANTUM  MERUIT. 

See  Contract,  3. 

QUIETING  TITLE. 
See  Tax  Sale. 

RAILROAD. 

See  Eminent  Domain  ;  Negligence,  4  to  6. 

1.   Bight  of  Way. — Appropriation  of  Land  for. — Action  for  Damages. — Arbir 
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(ration.— Sufficiency  of  Answer  Pleaded, — Authority  of  Agent — In  an  ac- 
tion for  the  recovery  of  damages  occasioned  by  the  appropriation  of 
the  plaintiff's  land  for  the  right  of  way  for  a  railroad  track,  an  an- 
swer is  good  which  alleges  that  the  defendant  corporation  employed 
one  T.  to  oh  tain  the  right  of  way  for  its  road,  and  to  construct  its 
road-bed  over  the  lands  of  the  plaintiff;  that  the  road-bed  was  con- 
structed over  and  across  said  land  under  a  license  so  to  do,  but  with- 
out any  assessment  or  agreement  in  relation  to  the  damages  occa- 
sioned thereby ;  that  afterward  T.  and  the  plaintiff  agreed,  in  writing, 
to  submit  the  question  of  damages  to  certain  arbitrators  named  there- 
in and  to  abide  by  their  assessment,  the  plaintiff  agreeing  to  exe- 
cute to  the  defendant  corporation  a  written  release  to  said  right  of 
way,  and  T.  agreeing  to  pay  the  plaintiff  the  amount  of  damages  so 
assessed  upon  the  execution  of  such  release ;  that  the  arbitrators 
made  the  assessment  of  damages ;  that  T.  has,  at  all  times  since  said 
assessment  was  made,  been  ready  and  willing  to  pay  the  same  upon 
the  execution  of  said  release,  and  before  the  commencement  6i  the 
action  tendered  to  the  plaintiff,  which  he  refused  to  accept.  It  suffi- 
ciently appears  from  the  answers  that  T.  had  authority  to  act  for  the 
defendant  corporation  in  the  premises,  and  that  the  latter1  was  willing 
to  abide  by  the  submission  made  by  him. 

Terre  Haute,  etc,  R.  R.  Co.  v.  Harris,  7 

2.  Same.—- Submission  to  Arbitration. — Effect  of. — The  submission  of  the 
cause  of  action  set  up  in  the  complaint  to  arbitration  and  award 
thereon  is  a  bar  to  such  cause  of  action,  though  the  award  has  not 
been  performed.  lb. 

3.  Accident  at  Crossing. — Negligence  in  Running  Train. — Instruction  Re- 
quested.— In  an  action  for  damages  against  a  railroad  company  for 
injuries  to  plaintiff's  team  at  a  railroad  crossing,  caused  by  the  al- 
leged negligence  of  the  company,  an  instruction  requested  that  the 
fact  that  the  train  "  was,  at  the  time,  running  twenty,  thirty,  or  forty 
miles  an  hour,  constitutes  no  element  of  negligence;  or  under  the 
other  facts  proven  shows  the  defendant,  or  its  servants,  to  have  been 
wilfully  careless  of  the  consequences  of  such  running,"  may  be  prop- 
erly refused,  because  it  is  confused  and  misleading,  and  because  it 
was  not  a  question  as  to  whether  the  company's  servants  were  guilty 
of  wilful  conduct.  Whether  the  rate  of  speed  at  which  the  train  was 
running  constituted  an  element  of  negligence  was  a  question  of  fact 
for  the  jury  under  all  the  circumstances  of  the  case,  and  not  a  ques- 
tion of  law  for  the  court.  Louisville,  etc,  R.  \V.  Co.  v.  Stommet,  85 

4.  Same.— Injury  at  Crossing  —  What  Plaintiff  Must  Show  to  Recover  for.— 
Contribidory  Negligence.— Where  a  person  is  injured  while  crossing  a 
railroad  track,  either  in  person  or  property,  by  a  collision  with  a  train, 
the  fault  is  vrima  facie  his  own,  and  he  must  affirmatively  show  that 
his  fault,  or  negligence,  did  not  contribute  to  the  injury,  to  recover.   26. 

5.  Same.— Management  of  Team.— Responsibility  of  Owner  for  Servant's  Con- 
duci — One  whose  team  is  injured  by  a  collision  with  a  train  at  a 
railroad  crossing  while  it  is  in  the  charge  of  his  servant,  is  responsible 
for  the  conduct  of  the  servant  at  the  time  of  the  accident,  and  if  he 
did  not  exercise  due  care  the  owner  is  chargeable  with  such  want  of 
care,  and  can  not  recover.  lb. 

4$.  Same.—  Vigilance  Required  of  One  Crossing  Ti-ack.—A  railroad  track  is, 
of  itself,  a  warning  to  those  who  go  upon  it,  and  persons  about  to 
cross  it  are  bound  to  recognize  the  danger,  and  to  make  use  of  the 
sense  of  hearing  as  well  as  that  of  sight ;  and  if  one  can  not  be  made 
available  the  obligation  to  use  the  other  is  the  stronger  to  ascertain, 
before  attempting  to  make  the  crossing,  whether  or  not  a  train  is  in 
dangerous  proximity;  and  if  one  neglects  to  do  this,  but  carelessly 
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ventures  upon  the  track  and  is  injured,  it  must  be  at  his  own  risk. 
Such  conduct  is  sufficient  of  itself  to  defeat  a  recovery.  2ft. 

7.  Same.— Grossing  Unusually  Dangerous.— Extraordinary  Vigilance. — Where 
a  crossing  is  particularly  dangerous,  and  requires  extraordinary  effort 
to  ascertain  whether  it  is  safe  to  attempt  to  pass  over  it,  one  familiar 
with  the  locality  and  danger  surrounding  it  must  use  care  proportion- 
ate to  the  probable  danger.  lb. 

8.  Same. — Duty  of  One  Approaching.— Failure  to  Give  Signal*.— Contributory 
Negligence. — It  is  the  duty  of  one  approaching  a  railroad  crossing 
to  8 top  and  look  for  an  approaching  train,  if  there  is  any  point 
within  a  reasonable  distance  from  the  crossing  from  which  he  can  ob- 
serve a  train  approaching;  and  if  no  train Js  to  be  seen  it  is  his  duty, 
when  nearing  the  crossing  to  stop  and  listen  for  the  sound  which 
ordinarily  follows  a  moving  train.  The  failure  of  the  company's  em- 
ployees to  give  the  signals  required  by  statute  does  not  enter  into  the 
question  of  contributory  negligence.  lb. 

9.  Superintendent. — Authority  of  to  Employ  Surgeon. — Evidence. — In  an  ac- 
tion by  a  physician  against  a  railroad  company  to  recover  the  value 
of  professional  services  rendered  at  the  request  of  a  conductor  of  the 
company,  on  the  authority  of  the  general  superintendent,  to  a  per- 
son injured  by  one  of  its  trains,  evidence  that  the  company  had  in 
its  employment  a  chief  physician  and  surgeon,  whose  duty  it  was  to 
employ  surgeons  to  give  attention  to  persons  injured  by  its  trains,  is 
inadmissible.  Cincinnati,  etc.  R.  R.  Co.  v.  Davis,  99 

10.  Same. — A  general  superintendent  has  authority  to  employ  surgeons 
to  give  attention  to  persons  injured  by  the  trains  of  the  company  he 
represents;  and  a- surgeon  employed  by  that  officer  is  not  bound  to 
institute  an  inquiry  for  the  purpose  of  determining  whether  the  in- 
jured man  was  nurt  under  such  circumstances  as  rendered  the  com- 
pany liable.  lb. 

11.  Personal  Injuries. — Passenger  Riding  on  Free  Pass. — Right  of  Recovery. — 
Carrier's  liability  for  Negligence. — Common  carriers  are  subject  to  the 
same  liability  for  injuries  resulting  from  negligence  to  persons  riding 
on  a  free  pass  as  they  are  to  those  who  pay  full  fare.  The  right  of 
the  carrier  to  limit  the  severity  of  his  common  law  liability  by  spe- 
cial contract  is  well  settled,  but  does  not  extend  to  acts  which  result 
from  his  negligence,  or  the  negligence  of  his  employees. 

Louisville,  etc.,  R.  W.  Co.  v.  Fayhr,  126 

12.  Same.— Pleading. — Answer  of  Settlement  and  Release. — When  Reply  to 
Need  Not  be  Verified— Sufficiency  of  Reply  to  Avoid  Settlement. — Where, 
in  an  action  against  a  railroad  company  to  recover  damages  for  per- 
sonal injuries,  the  defendant  pleaded  a  settlement  and  written  re- 
lease of  the  cause  of  action,  to  which  the  plaintiff  replied  his  men- 
tal incapacity  at  the  time  of  the  execution  of  the  release  and  the 
making  of  the  settlement,  and  his  refusal  to  receive  the  money,  and 
notice  to  the  company  that  he  disaffirmed  the  settlement  before  the 
institution  of  suit,  the  reply  need  not  be  verified.  It  admitted  the 
execution  of  the  release  upon  which  the  defendant  relied  as  a  defence, 
and  was  not,  therefore,  a  plea  of  non  est  factum.  The  facts  pleaded 
were  abundantly  sufficient  to  avoid  the  settlement  and  release.      lb. 

18.  Same. — Consideration  of  Settlement  and  Compromise. — Restoration  of  as 
Pleaded. — Effect  of. — Where  the  consideration  for  a  settlement  and 
compromise,  as  pleaded,  has  been  fully  restored,  the  defendant  can 
not  complain  that  there  was  yet  an  additional  consideration  besides. 
that  relied  on  in  the  answer,  which  has  not  been  restored.  A  party 
is  not  bound  to  make  proof  of  the  avoidance  of  a  defence  any  broader 
than  the  defence  pleaded.  lb. 
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14.  Same. — Collision  Between  Trains. — Presumption  as  to  Negligence. — How 
Overcome. — Where  trains  carrying  passengers  are  brought  into  collis- 
ion with  other  trains,  the  passenger  is  not  put  to  the  impossible  task 
of  proving  negligence.  The  presumption  of  negligence  arises  from 
the  collision  against  the  railway  company,  and  it  assume&the  burden 
of  overcoming  the  presumption  by  proof  that  the  accident  happened 
notwithstanding  the  highest  degree  of  care  and  prudence  on  its  part. 

lb. 

15.  Same, — Exercise  of  Due  Care  by  Carrier. — Where  the  jury  found  that 
while  the  train  on  which  the  plaintiff  was  being  carried  was  ascending 
a  steep  grade  a  number  of  the  cars,  including  the  caboose  in  which 
the  plaintiff  and  others  were  seated,  became  detached  from  the  engine 
and  the  forward  part  of  the  train,  and  the  detached  cars  running 
backward  came  in  collision  with  the  engine  of  an  advancing  train, 
which  was  following  the  forward  train  at  an  interval  of  only  eight 
minutes,  and  which  could  not  be  seen  from  the  forward  train,  it  can 
not  be  said,  as  a  matter  of  law,  that  the  railroad  company  was  exer- 
cising due  care  in  running  trains  up  a  steep  grade,  on  a  curved 
track,  where  one  train  could  not  be  seen  from  the  other,  without  a 
greater  interval  between  them.  lb. 

16.  Setting  Out  Fire  on  Right  of  Way. — Where  a  railroad  company  in  a 
season  of  great  drouth  sets  out  fire  on  the  right  of  way,  which  ex- 
tends over  beds  of  turf  or  peat,  the  same  material  forming  the  sur- 
face of  the  body  of  adjoining  lands,  it  is  guilty  of  a  positive  wrong, 
and  not  of  mere  passive  negligence,  and  is  liable  for  loss  resulting 
to  adjacent  owners.  Louisville,  etc.,  R.  W.  Co.  v.  Nitsche,  220 

17.  Same. — Fire  Spread  by  Means  of  Turf. — Liability  of  Company. — Where 
the  fire  so  set  out,  although  the  blaze  and  flames  were  extinguished, 
remained  smoldering  in  the  turf,  and,  kindled  again  into  flames  by 
an  ordinary  wind,  spread  to  the  land  of  an  adjoining  owner,  thence 
to  that  of  his  neighbor,  and  still  smoldering  in  the  turf  was  carried 
by  an  ordinarily  strong  wind  to  the  land  of  another,  the  company  is  lia- 
ble for  the  loss  suffered  by  such  person.  Pennsylvania  Co.  v.  WhiUock, 
99  Ind.  16,  distinguished.  lb. 

18.  Negligence. — Injury  to  Infant. — Running  Switch. — In  an  action  for  dam- 
ages for  negligence  on  the  part  of  the  defendant  railroad  company, 
whereby  a  child  of  tender  years  was  injured  by  a  car  running  detached 
from  the  train  at  a  street  crossing,  in  the  city  of  New  Albany,  the  evi- 
dence showed  that  the  employees  in  charge  of  a  heavy  freight  train 
were  making  a  running  switch,  crossing  the  public  streets  in  the  city 
of  New  Albany,  where  the  tracks  were  continuously  being  crossed  and 
re-crossed  by  the  public,  and  by  children,  which  fact  was  well  known 
to  said  employees,  and  that  at  the  time  of  the  accident  they  had  no 
watchman  at  the  front  end  of  the  train,  and  no  precaution  was  taken 
to  avoid  injury  to  persons  travelling  upon  said  streets  and  liable  to 
cross  the  tracks  at  any  time.  The  brakt-man  was  upon  the  back  end 
of  the  detached  car,  and  gave  no  heed  to  persons  and  children  who 
might  be  crossing  the  track  in  front  of  the  car,  and  could  not  see 
what  was  in  front. 

Held,  that  the  evidence  clearly  established  negligence  on  the  part  of  the 
defendant  company.  Louisville,  etc.,  R.  W.  Co.  v.  Schmidt,  290 

19.  Right  of  Way. — Deed  for. — Quantity  of  Land  Acquired  by  Grantee. — Where 
a  deed  conveyed  to  a  railroad  company  "  The  right  of  way  for  its  rail  • 
road,  and  the  right  to  construct  said  railroad  agreeably  to,  and  in 
accordance  with,  the  laws  of  the  State  of  Indiana,  known  and  desig- 
nated as  'An  act  to  provide  for  the  incorporation  of  railroad  com- 
panies,' approved  May  11th,  1862,  and  all  amendatory  acts  thereto 
passed  by  the  Legislature,  and  to  construct  said  railroad  over  and 
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RAPE. 
See  Criminal  Law,  6  i 

REAL  ESTATE,  ACTION  TO 

1.  Ancestor**  Possession. — Evidence. — In  an  acti< 
claiming  under  a  tax  deed,  the  plaintiffs 
in  their  ancestor  of  the  land  in  dispute, 
one  time  a  log  cabin  was  upon  the  lam 
stroyed  more  than  thirty  years  before  the 
The  evidence  tended  to  show  that  the  a 
time  surveyed  the  land,  hut  he  never  resid 
evidence  that  he  at  one  time  sold  the  Ian 
flicting  as  to  whether  the  purchaser  ever  o 

Held,  that  possession  in  the  ancestor  was  not  t 

2.  Quieting  Title.— Abstract  of  Title  Furnished 
Motion  to  Make  More  Specific. — Bill  of  Par 
In  an  action  to  recover  the  possession  of 
complaint  and  to  quiet  title  thereto,  whei 
abstract  of  title  showing  upon  what  deed 
to  prove  such  title,  she  was  not  required  t 
information,  and  a  motion  requiring  her  U 
stract  of  title  and  a  bill  of  particulars  w 
a  general  rale  a  bill  of  particulars  will  n< 
tort. 

8.  Possession. — Injunction. — Injunction  will  1 
with  the  execution  of  a  writ  of  ejectmei 
possession. 

4.  Same. — Judgment  in. — Collateral  Attack. — T 
can  not  be  attacked  in  the  injunction  pi 
defect  in  the  notice  given  in  the  ejecti 
error  in  the  ruling  of  the  court  in  that 
errors  are  not  availing  in  a  collateral  att 

REBATE. 
See  Common  Carrier,  ! 

RECOGNIZANCE 
See  Contempt,  1, 2, 

RECORD. 
See  Judgment,  5,  6, 

REDEMPTION. 
See  Married  Womai 

RELEASE. 
8ee  Mechanic's  Lien,  5 ;  Mor 

REPAIRS. 
See  Drainage,  3;  Landlord  a 

REPLEVIN. 

See  Guardian  and  Ward 

Pleading.— Answer. — Mortgagees  Appearing  as  a 
Bound  by  Judgment. — In  an  action  for  tb 
of  personal  property,  in  which  the  plain 
entitled  to  the  possession  by  virtue  of  a 
by  W.,  an  answer  is  bad  which  alleges  tl 
tofore,  and  after  the  execution  of  said 
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cause  of  action  into  one  of  exclusive  equil 
of  law  will  not  only  take  jurisdiction  of  a 
but  they  will  grant  full  relief,  and  where  o 
are  insolvent,  will  divide  and  apportion  the 
are  solvent 

PRIORITY  OF  LIEN 

^  See  Mobtgage,  2. 

':  PROBABLE  CAUSE 

See  Maijcious  Prosecutio 

PROMISSORY  NOTE 
See  Evidence,  3,  4 ;  Set-* 

1.  Time  of  Payment — Agreement  to  Extend.— 
Consideration. — An  agreement  in  writing  enl 
a  promissory  note,  alter  the  principal  and  i: 
that  in  consideration  of  the  payment  of  ce 
times,  and  to  avoid  litigation  and  other  c 
the  payment  of  the  note  was  to  be  extern 
therein,  and  a  suit  pending  on  the  note  disc 
tract,  being  without  consideration,  and  ther 
merits  showing  a  valid  consideration  for 
ance. 

2.  Same. — Contract  of  Extension  Without  Considen 
— A  contract  of  extension  founded  upon  a  < 
the  surety,  but  where  there  is  no  considerai 
surety  will  not  be  released. 

3.  Same. — Rate  of  Interest. — Cannot  be  Changed 
promissory  note  can  not  be  varied  or  contr 
a  note  provides  for  a  certain  rate  of  interest 
parol  that  after  its  execution  a  lesser  rate  o 
on. 

4.  Contemporaneous  Parol  Agreement.  —  Payment 
dence  will  not  be  received  for  the  purpose  of 
issory  note  which  appears  upon  its  face  to 
definite  sum  of  money  at  a  specified  time, 

♦  tionally,  a  condition  which  contradicts  it 
legal  effect;  but  where  the  parol  evidei 
whereby  the  note  sued  on  might  be  paid,  oi 
by  the  payment  of  money,  and  that  in  purs 
it  had  actually  been  satisfied  and  surrende 
cancelled  it  as  a  paid  note,  it  is  admissible. 

5.  Action  on. — Pleading. — Answers  Alleging  Wa 
cxency  of. — In  an  action  on  a  note  the  first 
leged  an  entire  want  of  consideration,  and 
partial  answer,  alleged  a  want  of  conside 

.  amount.     Each   paragraph  alleged   notice 

purchased  the  obligation  and  paid  the  cons 

Held,  that  the  paragraphs  were  good  as  against 

Cit 

6.  Same. — Fraud. — Consideration  Without  Valut 
Where  the  answer  in  an  action  on  a  noU 
ant  was  induced  by  fraud  to  execute  the 
consideration  received  was  entirely  witho 
an  offer  on  the  part  of  the  defendant  to 
unnecessary,  and  the  answer  was  good  not 
of  such  averment. 

7.  Same. — Tender  of  Performance. — A  defend  an 
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that  he,  was  induced  by  fraud  to  execute  such  note,  and  that  the  con- 
sideration received  was  entirely  without  value,  and  it  appeared  that 
the  conditions  of  a  bond  which  formed  part  of  such  consideration 
could  be  performed  only  by  the  perpetration  of  a  fraud  like  that  prac- 
ticed upon  the  defendant. 
Held,  that  such  defendant  was  not  bound  to  tender  performance  of  his 
part  of  the  obligation.  lb. 

8.  Sanu. — Purchaser  of. — Inquiry  by. — While  a  bank  or  person  purchasing 
commercial  paper,  tainted,  with  fraud,  is  bound  to  show  the  payment 
of  a  valuable  consideration,  and  to  rebut  notice  of  the  fraud,  such 
purchaser  is  not  called  upon  to  make  inquiry  of  the  maker,  or  holder, 
as  to  the  circumstances  under  which  the  paper  is  executed,  unless 
there  is  something  about  the  paper  itself,  or  the  circumstances  un- 
der which  it  is  presented,  to  excite  suspicion.  lb, 

9,  Action  on. — Heading. — Answer. — Compromize. — In  an  action  on  a  note 
an  answer  alleging  a  compromise,  settlement  or  adjustment  of  the 
note  in  suit  with  an  agent  of  the  plaintiff's,  without  stating  the  terms 
of  the  compromise  or  the  nature  of  the  settlement  or  adjustment,  is 
demurrable.  MUelieU  v.  medley,  545 

10.  S&me — Settlement. — In  an  action  on  a  note  an  answer  alleging  a  settle- 
ment with  a  former  owner  of  the  note,  without  stating  the  facts  con- 
stituting the  alleged  settlement,  or  that  the  settlement  was  made  be- 
fore the  defendant  received  notice  of  the  assignment  of  the  note  to 
the  holders,  is  bad.  lb. 

11.  Same. — Set-Off. — Where  a  note  is  owned  jointly  by  several  persons,  the 
maker  can  not  set  off  against  it  a  debt  due  from  one  of  the  owners,  lb. 

12.  Buyable  at  Bank. — Inland  Bill  of  Exehangc,~A.  note  payable  to  order 
at  a  bank  in  this  Slate  is  negotiable  as  an  inland  bill  of  exchange. 
The  fact  that  the  bank  at  which  the  note  is  made  payable  and  nego- 
tiable is  also  the  payee  does  not  destroy  its  commercial  quality. 

De  Paw  v.  Bank  of  Salem,  553 

13.  Same.— Endorser. — Liability  of  at  Endortcr  or  Surety.^JS'otiee  ofNon-Fhy- 
merU. — One  who  endorses  sach  note  before  delivery,  with  the  intention 
of  assuming  the  liability  of  an  endorser,  in  order  lo  give  the  prin- 
cipal in  the  note  credit  with  the  bank,  is  liable  as  un  endorser,  and 
not  as  surety,  and  the  failure  of  the  bank  to  give  notice  of  the  dis- 
honor of  the  note  results  in  his  discharge;  and  it  is  immaterial  flrat 
the  bank  and  the  maker  of  the  note  intended  that  the  endorser  should 

*  be  bound  as  surety,  unless  there  was  an  agreement  with  the  endorser. 

14.  Same.— Blankt.— Power  to  Fill.— Alteration.— Where  one  signs  a  note  in 
blank,  or  leaves  blanks  in  it  necessary  to  be  filled  in  order  to  make 
it  a  complete  contract,  and  delivers  it  in  this  condition,  he  thereby 
clothes  the  holder  with  implied  authority  to  fill  the  blanks.  But 
where  a  contract  complete  in  all  its  terms  is  intrusted  to  the  maker 
by  the  indorser  to  be  delivered,  he  has  no  implied  authority  to  make 
an  agreement  with  the  payee  that  the  endorser  shall  be  liable  as 
surety.  "■ 

QUANTUM  MERUIT. 

See  Contract,  3 

QUIETING  TITLE. 

See  Tax  Sale. 

RAILROAD. 

See  EMINENT  Domain  j  Negligence,  4  to  6. 

1.   Bight  of  Way.— Appropriation  of  Land  for,— Action  for  Damage*, — Arbi- 
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tration. — Sufficiency  of  Answer  Pleaded. — AtU 
tion  for  the  recovery  o!  damages  occasionc 
the  plaintiff's  land  for  the  right  of  way  foi 
swer  is  good  which  alleges  that  the  defend 
one  T.  to  obtain  the  right  of  way  for  its 
road-bed  over  the  lands  of  the  plaintiff;  1 
strncted  over  and  across  said  land  under  a 
out  any  assessment  or  agreement  in  relat 
sioned  thereby ;  that  afterward  T.  and  the  1 
tosubmit  the  question  of  damages  to  certai 
in  and  to  abide  by  their  assessment,  the 
cute  to  the  defendant  corporation  a  writtei 
way,  and  T.  agreeing  to  pay  the  plaintiff 
Assessed  upon  the  execution  of  such  relc 
made  the  assessment  of  damages;  that  T. 
assessment  was  made,  been  ready  and  will 
the  execution  of  said  release,  and  before 
action  tendered  to  the  plaintiff,  which  he  i 
ciently  appears  from  the  answers  that  T.  h 
defendant  corporation  in  the  premises,  and 
to  abide  by  the  submission  made  by  him. 

Terre  Haul 

%  Same. — Submission  to   Arbitration. — Effect  of 
cause  of  action  set  up  in  the  complaint 
thereon  is  a  bar  to  such  cause  of  action, ' 
been  performed. 

3.  Accident  at  Crossing. — Negligence  in  Runni 
quested. — In  an  action  for  damages  agaim 
injuries  to  plaintiff's  team  at  a  railroad  c 
leged  negligence  of  the  company,  an  insti 
fact  that  the  train  "  was,  at  the  time,  runn 
miles  an  hour,  constitutes  no  element  of 
other  facts  proven  shows  the  defendant,  01 
wilfully  careless  of  the  consequences  of  su< 
erly  refused,  because  it  is  confused  and  r 
was  not  a  question  as  to  whether  the  comp 
of  wilful  conduct.  Whether  the  rate  of  sp 
running  constituted  an  element  of  negligei 
for  the  jury  under  all  the  circumstances  o: 
tion  of  law  for  the  court.  Louiwille,  etc 

4.  Same. — Injury  at  Grossing  —  What  Plaintiff  . 
Contributory  Ifegligence. — Where  a  person  i 
railroad  track,  either  in  person  or  property, 
the  fault  is  prima  facie  his  own,  and  he  mi 
his  fault,  or  negligence,  did  not  contribute  t< 

5.  Same. — Management  of  Team. — Responsibility 
duc,t. — One  whose  team  is  injured  by  a  c< 
railroad  crossing  while  it  is  in  the  charge  o: 
for  the  conduct  of  the  servant  at  the  time 
did  not  exercise  due  care  the  owner,  is  cha 
care,  and  can  not  recover. 

6.  Same. —  Vigilance  Required  of  One  Crossing  1 
of  itself,  a  warning  to  those  who  go  upon 
cross  it  are  bound  to  recognize  thedange: 
sense  of  hearing  as  well  as  that  of  sight ;  a 
available  the  obligation  to  use  the  other  is 
before  attempting  to  make  the  crossing,  wl 
dangerous  proximity;  and  if  one  neglects 
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ventures  upon  the  track  and  is  injured,  it  must  be  at  hie  own  risk. 
Such  conduct  is  sufficient  of  itself  to  defeat  a  recovery.  Jo. 

7.  Same. —  Grouting  Unusually  Dan geroui. — Extraordinary  Vigilance. — Where 
a  crossing  is  particularly  dangerous,  and  requires  extraordinary  effort 
to  ascertain  whether  it  is  safe  to  attempt  to  pass  over  it,  one  familiar 
with  the  locality  and  danger  surrounding  it  moat  use  care  proportion- 
ate to  the  probable  danger.  lb. 

8.  Same.— Duty  of  One  Approaching. — Failure  to  Qive  Signals. — Contributory 
Negligence. — It  is  the  duty  of  one  approaching  a  railroad  crossing 
to  stop  and  look  for  an  approaching  train,  if  there  is  any  point 
within  a  reasonable  distance  from  the  crossing  from  which  he  can  ob- 
serve a  train  approaching;  and  if  no  train  js  to  be  seen  it  in  his  duty, 
when  nearing  the  crossing  to  stop  and  listen  for  the  sound  which 
ordinarily  follows  a  moving  train.  The  failure  of  the  company's  em- 
ployees to  give  the  signals  required  by  statute  does  not  enter  into  the 
question  of  contributory  negligence.  lb. 

9.  Superintendent — Authority  of  to  Employ  Surgeon. — Eridenee. — In  an  ac- 
tion by  a  physician  against  a  railroad  company  to  recover  the  value 
ol  professional  services  rendered  at  the  request  of  a  conductor  of  the 
company,  on  the  authority  of  the  general  superintendent,  to  a  per- 
son injured  by  one  of  its  trains,  evidence  that  the  company  had  in 
its  employment  a  chief  physician  and  surgeon,  whose  duty  it  was  to 
employ  surgeons  to  give  attention  to  persons  injured  by  its  trains,  is 
inadmissible.  Cincinnati,  etc.  B.  R.  Co.  v.  Dacis,  99 

10.  Same. — A  general  superintendent  has  authority  to  employ  surgeons 
to  give  attention  to  persons  injured  by  the  trains  of  the  company  he 
represents;  and  a-surgeon  employed  hy  that  officer  is  not  bound  to 
institute  an  inquiry  for  the  purpose  of  determining  whether  the  in- 
jured man  was  hurt  under  such  circumstances  as  rendered  the  com- 
pany liable.  lb. 

11.  Perianal  Injuries. — Passenger  Siding  on  Free  Past. — Eight  of  Recovery. — 
Carrier's  Liability  for  Negligence. — Common  carriers  are  subject  to  the 
same  liability  for  injuries  resulting  from  negligence  to  persons  rid  in  e 
on  a  free  pass  as  they  are  to  those  who  pay  full  fare.  The  right  of 
the  carrier  to  limit  the  severity  of  his  common  law  liability  by  spe- 
cial contract  is  well  settled,  but  does  not  extend  to  acts  which  result 
from  his  negligence,  or  the  negligence  of  his  employees. 

Louisville,  etc.,  R.  W.  Co.  v.  Faylor,  ISC 
12.  Same. — Pleading. — Answer  of  Settlement  and  Release  —  When  Reply  to 
Need  Not  be  Vended.— Sufficiency  of  Reply  to  Avoid  Settlement— Where, 
in  an  action  against  a  railroad  company  to  recover  damages  for  per- 
sonal injnries,  the  defendant  pleaded  a  settlement  and  written  re- 
lease of  the  cause  of  action,  to  which  the  plaintiff  replied  his  men- 
tal incapacity  at  the  time  of  the  execution  of  the  release  and  the 
making  of  the  settlement,  and  his  refusal  to  receive  the  money,  and 
notice  to  the  company  that  he  disaffirmed  the  settlement  before  the 
institution  of  suit,  the  reply  need  not  be  verified.  It  admitted  the 
execution  of  the  release  upon  which  the  defendant  relied  as  a  defence, 
and  was  not,  therefore,  a  plea  of  non  etl  factum.  The  facta  pleaded 
were  abundantly  sufficient  to  avoid  the  settlement  and  release.  lb. 
18.  Same. — Consideration  of  Settlement  and  Compromise. — Restoration  of  as 
Pleaded. — Effect  of. — Where  the  consideration  for  a  settlement  and 
compromise,  as  pleaded,  has  been  fully  restored,  the  defendant  can 
not  complain  that  there  was  yet  an  additional  consideration  besides 
that  relied  on  in  the  answer,  which  has  not  been  restored.  A  party 
'    '    '  "     ce  of  a  defence  any  broader 

lb. 
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through  the  tract  of  land  held  and  owned  by  the  grantor  in  Fayette 
county,  Indiana,  to  wit,  along  the  line  of  said  railroad  as  now  lo- 
cated," the  deed  did  not  necessarily  vest  in  the  grantee  land  six  rods 
in  width,  the  statute  providing  that  a  railroad  company  may  ac- 
quire that  quantity  of  land  for  its  right  of  way,  but  only  the  quan- 
tity of  land  actually  taken  and  used  by  the  grantee. 

Fort  Wayne,  etc.,  R.  R.  Co.y.  Sherry,  334 

20.  Negligence. — Injury  to  Employee, — Insufficient  and  Unsuitable  Appliances. — 
Liability  of  Company  for  Using. — A  railroad  company  is  liable  in  an 
action  for  damages  for  injuries  sustained  by  one  of  its  employees,  a 
trackman  engaged  in  raising  the  level  of  the  defendant's  track  with 
gravel,  by  reason  of  the  fact  that  the  railroad  company  had  not  fur- 
nished its  employees  in  charge  of  the  gravel  train  with  sufficient  and 
suitable  appliances  for  unloading  the  gravel  train  at  the  time  the 
work  was  undertaken,  and  that  the  implements  and  machinery  were 
not  of  sufficient  strength  to  bear  the  strain  put  upon  them  at  the 
time  and  place  of  the  accident.  Cincinnati,  etc,  R.  W.  Co.y.  Roach,  445 

21.  Machinery  Subjected  to  Unusual  Strain.— Injury  Resulting. — Liability  of 
Company. — Where  the  accident  occurred  from  the  breaking  of  the 
cable  attached  to  a  plow  used  in  unloading  the  gravel  train,  and  the 
evidence  shows  that  it  was  being  subjected  to  an  unusual  strain  at 
the  time  it  broke,  although  it  may  have  been  sufficient  when  used 
in  the  usual  method,  and  the  jury  find  that  this  unusual  strain  was 
put  upon  it  on  account  of  the  neglect  of  the  company  to  furnish 
sufficient  appliances  to  do  the  work  properly,  in  the  situation  in  which 
the  gravel  train  stood  at  the  time,  a  verdict  against  the  company 
will  not  be  disturbed  on  the  evidence.  Ibm 

22.  Same. — Evidence, — General  Method  of  Prosecuting  Work. — Incompetent  to 
Show. — An  objection  was  properly  sustained  to  a  question  which  had 
for  its  purpose  to  prove  that  the  general  method  employed  by  the 
defendant  in  the  prosecution  of  this  kind  of  business  was  that  on 
occasions  when  the  plow  was  being  used  the  men  got  out  of  the  way." 
If  the  proposition  had  been  to  prove  that  the  plaintiff  had  previously 
been  warned  not  to  occupy  a  position  similar  to  that  occupied  by 
him  when  injured,  and  that  he  was  acting  in  disregard  of  such  warn- 
ing when  the  injury  befell,  the  evidence  would  have  been  competent. 

23.  Right  of  Way. — Senior  and  Junior  Railroad  Companies. — Injunction. — 
Where  a  railroad  company  entered  into  a  written  agreement  with  an- 
other company  whereby  the  latter  acquired  the  right  upon  certain 
considerations  named,  to  construct  its  railroad  across  and  over  the 
ground  and  across  the  main  and  side-tracks  of  the  senior  company  at 
Marion,  Indiana,  and  after  making  such  agreement,  the  senior  com- 
pany permitted  the  junior  company  to  locate  its  right  of  way  and 
construct  its  track  over  a  strip  of  ground  owned  by  the  senior  com- 
pany, but  which  had  not  been  acquired  for,  or  devoted  to,  a  public 
use  by  said  company,  the  latter  could  not  thereafter,  even  though  the 
compensation  for  the  ground  in  dispute  was  not  included  in  the 
agreement,  enjoin  the  junior  company  from  constructing  a  side-track 
on  said  strip  of  ground  within  the  limits  of  its  right  of  way,  it  not 
appearing  that  the  side-track  would  in  any  way  directly  or  indirectly 
affect  the  operation  of  trains  over  the  senior  company's  road,  or  that 
it  would  necessarily  obstruct  any  approach  to  the  depot,  or  other 
grounds  of  the  senior  company,  and  used  in  the  transaction  of  its 
business.  For  a  discussion  of  the  rights  of  senior  and  junior  railroad 
companies,  as  to  right  of  way,  use  of  tracks,  sidings,  switches,  etc.,  see 
opinion.  Chicago,  etc.,  R.  R.  Co.  v.  Cincinnati,  etc.,  R.  W.  Co.%  513 
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RAPE. 
See  Criminal  Law,  6  to  8. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

1.  Ancestors  Possession, — Evidence. — In  an  action  in  ejectment  against  one 
claiming  under  a  tax  deed,  the  plaintiffs  sought  to  show  possession 
in  their  ancestor  of  the  land  in  dispute.  There  was  evidence  that  at 
one  time  a  lo*  cabin  was  upon  the  land,  but  it  was  moved  or  de- 
stroyed more  than  thirty  years  before  the  commencement  of  the  suit. 
The  evidence  tended  to  show  that  the  ancestor,  a  bachelor,  at  one 
time  surveyed  the  land,  but  he  never  resided  upon  it.  There  was  some 
evidence  that  he  at  one  time  sold  the  land,  but  the  evidence  is  con- 
flicting as  to  whether  the  purchaser  ever  occupied  it. 

Held,  that  possession  in  the  ancestor  was  not  satisfactorily  proven. 

Grayson  v.  Schlamm,  14& 

2.  Quieting  Title.— Abstract  of  Title  Furnished  by  Plaintiff.— Sufficiency  of.-- 
Motion  to  Make  More  Specific. — BUI  of  Particulars. — Actions  for  Tort. — 
In  an  action  to  recover  the  possession  of  the  land  described  in  the 
complaint  and  to  quiet  title  thereto,  where  the  plaintiff  had  filed  an 
abstract  of  title  showing  upon  what  deeds  of  conveyance  she  relied 
to  prove  such  title,  she  was  not  required  to  furnish  any  more  definite 
information,  and  a  motion  requiring  her  to  furnish  a  more  specific  ab- 
stract of  title  and  a  bill  of  particulars  was  properly  overruled.  As 
a  general  rule  a  bill  of  particulars  will  not  be  ordered  in  actions  for 
tort.  Roberts  v.  Vornholt,  511 

3.  Possession. — Injunction. — Injunction  will  lie  to  restrain  interference 
with  the  execution  of  a  writ  of  ejectment  issued  on  a  judgment  for 
possession.  Hawkins  v.  McDougal,  5S9 

4.  Same. — Judgment  in. — Collateral  Attack. — The  judgment  in  ejectment 
can  not  be  attacked  in  the  injunction  proceedings  because  of  some 
defect  in  the  notice  given  in  the  ejectment  proceedings,  or  some 
error  in  the  ruling  of  the  court  in  that  action.  Such  defects  and 
errors  are  not  availing  in  a  collateral  attack.  lb. 

REBATE. 
See  Common  Carrier,  2  to  5. 

RECOGNIZANCE. 
See  Contempt,  1,  2,  5. 

RECORD. 
See  Judgment,  5,  6,  8. 

REDEMPTION. 
See  Married  Woman,  4. 

RELEASE. 
See  Mechanic's  Lien,  5 ;  Mortgage,  3  to  5. 

REPAIRS. 
See  Drainage,  3 ;  Landlord  and  Tenant,  2. 

REPLEVIN. 

See  Guardian  and  Ward;  Sale,  1. 

Heading. — Answer. — Mortgagees  Appearing  as  Attorneys  for  Mortgagor.— Not 
Bound  by  Judgment. — In  an  action  for  the  recovery  of  the  possession 
of  personal  property,  in  which  the  plaintiffs  claimed  that  they  were 
entitled  to  the  possession  by  virtue  of  a  mortgage  executed  to  them 
by  W.,  an  answer  is  bad  which  alleges  that  the  defendant  had  there- 
tofore, and  after  the  execution  of  said  mortgage,  brought  an  action 
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of  replevin  against  W.,  who  was  in  possession  of  the  property  in  con- 
troversy, ana  judgment  for  possession  was  awarded  to  the  plaintiff 
in  that  suit,  and  that  the  plaintiffs  in  the  pending  action  were  present 
during  the  trial  of  said  cause,  and  managed  and  controlled  the  same 
as  the  attorneys  of  W.  and  on  his  behalf.  Whatever  they  did  as 
counsel  was  in  behalf  of  their  client  and  in  his  name ;  they  could 
take  no  steps  except  as  his  representative.  They  could  not  in  their 
own  behalf  except  to  any  ruling  of  the  court,  or  prosecute  an  ap- 
peal. They  were  not  served  with  notice  to  appear  and  defend  the 
action  as  parties  in  interest,  and  their  presence  as  attorneys  for  the 
defendant  could  not  prejudice  their  right  as  mortgagees. 

Tyres  v.  Kennedy,  52$ 
RESCISSION. 

See  Promissory  Note,  6. 

RIGHT  OF  WAY. 
See  Railroad,  1,  19,  23. 

RIGHTS  AND  REMEDIES. 
See  Judgment,  4. 

RULE  IN  SHELLEY'S  CASE. 
See  Deed,  2. 

SALE. 

1.  Public  Auction. — Non-Compliance  with  Terms  of  Sale. — Tender  of  Money 
Instead  of  Note, — Title. — Replevin. — One  who  purchases  at  a  public  sale, 
made  pursuant  to  a  public  notice,  presumptively  purchases  upon  the 
terms  proposed.  And  where  a  purchaser  at  such  sale  refuses,  in 
compliance  with  his  agreement,  to  execute  an  interest-bearing  note 
payable  eight  months  after  date,  for  the  amount  of  his  bid,  as  re- 
quired by  the  terms  of  sale,  but  afterwards  makes  a  tender  of  money, 
which  is  refused,  the  seller  retaining  possession  of  the  property, 
such  purchaser  can  not  maintain  replevin.  The  tender  of  money 
being  insufficient,  the  change  of  ownership  was  not  complete. 

Morgan  v.  East,  42 

2.  What  Constitutes. — Bailment. — Wheat  was  delivered  to  dealers  in  grain, 
to  be  paid  for  in  twenty  or  thirty  days,  at  whatever  price  prevailed. 
The  wheat  was  placed  in  railroad  cars,  and  not  in  the  warehouse  of 
the  dealers. 

Held,  that  this  was  a  sale,  and  not  a  bailment.        Woodward  v.  Boone,  122 

SCHOOL  LANDS. 

See  Indiana  University. 

Not  Subject  to  Assessments  for  Construction  of  Drains. — The  Congressional 
township  lands  in  this  State  are  not  subject  to  assessments  in  aid 
of  the  construction  of  public  ditches  or  drains. 

%  Edgerton  v.  Huntington  School  Tp.,  261 

SCHOOL  TRUSTEE. 
See  Town  ;  Township  Trustee,  1. 

SEDUCTION. 

1.  Pleading. — Duplicity. — A  complaint  in  an  action  for  seduction  is  not 
rendered  double  because,  among  other  means  employed,  it  is  alleged 
that  the  defendant  used  force,  threats,  menaces  and  intimidation  to 
accomplish  his  purpose.  De  Haven  v.  Helvie,  82 

2.  Same. — Pecuniaiy  Circumstances  of  Defendant. — Measure  of  Damages. — In- 
struction.— Evidence. — In  an  action  for  seduction  an  instruction  to  the 
jury  that  in  estimating  the  amount  of  damages  to  be  awarded  to  the 
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plaintiff  they  might  consider  the  financial  circumstances  of  the  de- 
fendant is  erroneous  where  there  is  no  evidence  before  the  jury  on  the 
subject.  16. 

3.    Pecuniary  Condition  of  Defendant. — Evidence. — In  an  action  for  seduction 
evidence  of  the  pecuniary  condition  of  the  defendant  is  admissible. 

Whiie  v.  Gregory,  95 
SEPARATE  ESTATE. 

See  Mabbied  Woman,  1,  2. 

SEPARATION  OF  WITNESSES. 
See  Witness,  4. 

SET-OFF. 
See  Draft  ;  Promissoby  Note,  11 ;  Township  Trustee,  2. 

1.  Action  on  Note. — Assignment. — In  an  action  on  a  note  executed  by  the 
defendant  to  the  plaintiff's  endorser,  a  note  of  the  endorser  which  the 
defendant  had  contracted  to  purchase  from  the  payee,  but  which  was 
not  delivered  until  after  the  defendant  had  received  notice  of  the 
endorsement  to  the  plaintiff,  is  not  available  as  a  set-off. 

Weader  v.  First  Nat'l  Bank,  111 

2.  Of  Notes  and  Judgments. — Exemption  from  Execution. — A  debtor  may 
rightfully  claim  a  note  as  exempt  fr#m  execution,  although  the 
maker  of  the  note  may  hold  notes  or  judgments  against  him,  and  in 
a  suit  by  the  debtor  on  the  note  the  maker  can  not  defeat  the  exemp- 
tion law  by  setting  off  against  the  note  sued  on  a  note  executed  by  the 
debtor,  or  a  judgment  rendered  against  him.  '  Smith  v.  Sills,  205 

3.  Plea  of. — Burden  of  Proof. — Bill  of  Exceptions. — Judgment. — Where  the 
answer  admits  the  execution  of  the  note  in  suit,  and  pleads  a  set-off, 
and  the  general  denial  is  pleaded  by  way  of  reply,  the  burden  is  on 
the  defendant  to  establish  the  set-off;  and  where  the  bill  of  excep- 
tions, which  purports  to  set  out  the  evidence,  contains  no  evidence 
establishing  the  set-off,  a  judgment  for  the  plaintiff  will  not  be  dis- 
turbed on  the  evidence.  Henry  v.  Adams,  495 

SETTLEMENT. 
See  Promissory  Note,  9, 10 ;  Railroad,  12, 13. 

SHERIFFS  SALE. 
See  Execution,  3 ;  Judgment,  1,  2. 

SIGNATURE. 
See  Evidence,  1. 

SPECIAL  FINDING. 
See  Chattel  Mortgage,  2. 

1.  Facts  not  in  Issue. — Silence  of  Special  Finding  upon. — Appeal. — A  special 
finding  need  not  cover  a  fact  not  in  issue,  and  the  silence  of  the 
special  finding  upon  an  uncontroverted  fact  appearing  upon  the  face 
of  the  pleadings  will  avail  nothing  on  appeal.     Fletcher  v.  Martin,  55 

2.  Must  be  Considered  as  a  Whole. — A  special  finding  like  a  special  verdict, 
or  a  series  of  instructions,  must  be  considered  as  a  whole,  and  it  can 
not  be  dissected  into  fragmentary  parts  and  successfully  assailed  in 
detail.  One  part  may  be  considered  in  connection  with  other  con- 
nected parts,  or  parts  referring  to  the  same  transaction,  and  if  taken 
as  a  whole  the  finding  legitimately  supports  the  judgment  it  will  be 
upheld.  Cleveland,  etc.,  R.  W.  Co.  v.  Closser,  $48 

3.  Same. — Sufficiency  of. — It  is  sufficient  if  in  a  special  finding  the  sub- 
stance of  the  issue  is  established,  and  a  finding  containing  more 
facts  than  the  plaintiff  is  required  to  prove  is  not  ill  provided  the 
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facts  are  connected  with  the  main  issue,  support  it,  and  do  not  __ 
tablish  a  distinct  and  independent  cause  of  action*  lb. 

SPECIAL  VERDICT. 
See  Form sr  Adjudication,  4 ;  Practice,  5. 

SPECIFIC  PERFORMANCE. 

1.  Parol  Contract  for  Conveyance  of  Land. —  When  will  be  Enforced. — Where 
the  vendee  has  taken  possession  under  a  parol  contract  for  the  con- 
veyance of  lands  resting  upon  a  valuable  consideration,  and  has 
made  permanent  and  valuable  improvements,  specific  performance 
of  the  contract  will  be  enforced.  Swales  v.  Jackson,  282 

2.  Same. — Change  of  Possession. — Where  the  vendees  were  already  occupy- 
ing the  land  as  tenants  or  as  former  owners,  and  continued  in  pos- 
session after  the  parol  contract  was  made,  there  is  no  such  taking  of 
possession  as  will  bring  the  case  within  the  exception  of  the  statute 
of  frauds.  To  bring  a  parol  contract  for  the  sale  of  real  estate  within 
the  exception  to  the  statute,  there  must  be  an  open  and  visible  change 
of  possession  under  the  contract.  lb. 

STATUTE. 

See  Agreed  Case,  1 ;  Appellate  Court,  2, 4 ;  Constitutional  Law,  1 ; 
Contempt,  3  to  5 ;  County  Commissioners  ;  Gravel  Road,  3 ;  In- 
toxicating Liquor,  1,2;  Married  Woman,  4,  5 ;  Mortgage,  4,  5 ; 
Municipal  Corporation,  1 ;  Practice,  1,  2, 16 ;  Principal  and 
Surety,  5 ;  Statute  of  Limitations,  1 ;  Witness,  2. 

8TATUTE  CONSTRUED. 
See  Drainage,  3. 

STATUTE  OF  FRAUDS. 
8ee  Contract,  3. 

STATUTE  OF  LIMITATION    . 
See  Gravel  Road,  4. 

1.  Action  on  Judgment.— Inapplicabilily  of  Statute  Relating  to  Belief  Against 
Fraud. — Where  the  trustee  of  a  corporation,  chosen  to  collect  sub- 
scriptions to  the  stock  to  be  applied  in  discharging  liens  upon  the 
property,  while  engaged  in  executing  the  trust  paid  to  a  lien-holder 
the  amount  of  his  judgment  and  took  an  assignment  thereof,  an  ac- 
tion by  the  receiver  of  the  corporation  to  set  aside  the  execution 
sale  thereon  and  to  cancel  the  sheriff's  deed,  is  not  an  action  for  re- 
lief against  fraud,  within  section  292,  R.  S.  1881,  which  requires  such 
an  action  to  be  commenced  within  six  years. 

Wilson  v.  Broohhire,  497 

2.  Satisfaction  of  Judgment. — An  action  against  the  assignee  of  a  judgment 
to  have  the  judgment  which  has  been  paid  declared  satisfied,  is  not 
barred  by  the  fact  that  more  than  six  years  have  elapsed  from  the 
date  of  the  assignment.  lb, 

STOPPAGE  IN  TRANSITU. 
See  Common  Carrier,  1. 

STREETS  AND  ALLEY8. 
See  Highway. 

SUBROGATION. 

See  Mortgage,  2. 

SUMMONS. 
See  Appeal,  3,  6 ;  Principal  and  Surety,  4. 
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SUPPLEMENTAL  COMPLAINT. 
See  Appeal,  7. 

SUPREME  COURT. 
See  Agreed  Case,  2. 

1.  Law  of  Case. — The  law,  as  declared  on  a  former  appeal,  continues  to 
be  the  law  of  the  case  to  the  end.  Poulson  v.  Simmons,  227 

2.  Alignment  of  Errors. — Joint  Assignment. — Practice. — Where  several  ap- 
pellants join  in  an  assignment  of  errors  they  will  fail  unless  the  errors 
are  well  assigned  as  to  all  who  unite  in  the  assignment. 

Wall  v.  Bagby,  S72 

3.  Same. — Bill  of  Exceptions. — Evidence. — Question  not  Presented.— Where  it 
is  not  shown  that  the  bill  of  exceptions  contains  all  the  evidence  given 
in  the  cause,  no  question  is  presented  upon  a  ruling  denying  a  new 
trial.  lb. 

4.  Law  of  Case. — A  decision  by  the  Supreme  Court  on  appeal  is  the  law 
of  the  case  and  governs  it  throughout  all  of  its  subsequent  stages, 
even  in  the  Supreme  Court  upon  another  appeal. 

NicUess  v.  Pearson,  477 

5.  Conflicting  Evidence. —  Verdict  will  not  be  Disturbed. — The  Supreme  Court 
will  not  disturb  a  verdict  on  the  ground  that  it  is  not  sustained  by 
sufficient  evidence,  if  there  is  a  conflict  in  the  evidence. 

Glover  v.  Stevenson,  5S2 

6.  Assignment  of  Errors. — A  joint  assignment  of  errors  must  be  good  as  to 
all  who  unite  in  it,  or  it  will  not  be  good  as  to  any  of  the  appellants. 

Hawkins  v.  Heinzman,  551 

7.  Reversal  of  Judgment. — Unless  it  affirmatively  appears  that  the  judg- 
ment is  right  notwithstanding  errors  in  the  record,  the  judgment 
will  not  be  affirmed  notwithstanding  such  errors.     Houk  v.  Allen,  568 

TAX  SALE. 

Action  to  Quiet  Title. — Defective  Complaint. — Tender. — In  an  action  to  quiet 
title,  brought  against  the  purchaser  of  the  real  estate  at  a  tax  sale, 
who  has  received  a  deed  from  the  auditor  pursuant  to  such  sale,  and 
has  since  paid  the  taxes  on  the  same,  a  paragraph  of  complaint  is 
defective  which  does  not  aver  a  tender  of  the  amount  due  for  pur- 
chase-money, interest,  and  subsequent  taxes,  before  the  bringing  of 
the  suit,  and  does  not  aver  that  the  same  was  paid  into  court  for 
the  benefit  of  the  defendant.  Montgomery  v.  Trumbo,  SSI 

TENDER. 
See  Pbomissoby  Note,  7 ;  Sale,  1 ;  Tax  Sale. 

TIME. 
See  Evidence,  2. 

TITLE. 
See  Sale,  1. 

TORT. 
See  Malpractice;  Real  Estate,  Action  to  Recover,  2. 

TOWN. 

1.  School  Trustees. — Action  for  Breach  of  Contract  of  Employment. — Answer. 
— Argumentative  Dental — Demurrer. — In  an  action  against  the  school 
town  by  one  who  alleged  an  employment  as  teacher  by  the  duly  elected 
and  qualified  board  of  school  trustees  of  the  town,  and  a  breach  of  the 
contract,  a  demurrer  was  properly  sustained  to  an  answer  which 
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averred  in  effect  that  the  plaintiff  was  not  legally  employed  by  the 
board  of  school  trustees.  This  was  nothing  more  than  a  special  or 
argumentative  denial  of  the  complaint,  and  having  been  pleaded 
after  a  general  denial,  under  which  all  the  facts  averred  in  the  special 
denial  were  provable,  there  was  no  reversible  error  in  sustaining  a 
demurrer  to  it.  School  Town  of  Mtiford  v.  Pawner  f  528 

2.  Same— Right  of  School  Trustees  to  Hold  Over.— Effect  of  Acts  while  Hold- 
ing Over. —  Validity  of. — Where  school  trustees  have  beep  duly  elected 
and  qualified,  and  pursuant  thereto  entered  upon  the  discharge  of 
their  official  duties,  they  are  entitled  to  hold  over  until  their  suc- 
cessors are  duly  elected  and  qualified.  The  right  to  hold  over  is 
secured  to  them  by  the  same  authority  as  is  any  other  part  of  their 
term,  and  their  official  acts  while  so  holding  over  are  as  binding  up- 
on the  corporation  as  if  done  during  the  original  term.  Their  em- 
ployment  of  a  teacher  while  so  holding  over  would  constitute  a  valid 
employment  lb. 

3.  Same. — Contract  Signed  by  One  Member. — Ratification  by  Board. — Effect 
of. — Where  one  of  the  school  trustees  of  a  town  signed  a  contract  of 
employment  with  the  plaintiff  to  teach  in  one  of  the  schools  of  the 
town  and  at  a  called  meeting  the  contract  was  adopted  by  the  board 
and  signed  by  another  member,  it  became  binding  upon  the  corpora- 
tion, lb. 

TOWNSHIP. 

School  and  Civil. — Pleading. — Parties. — The  civil  township  and  the  school 
township  are  distinct  and  different  corporations.  Where  an  action  is 
brought  against  a  township,  and  the  township  name,  merely,  is  given, 
it  is  conclusively  presumed  that  the  action  is  against  the  civil  town- 
ship. To  make  a  complaint  effective  against  the  school  corporation 
it  must,  by  appropriate  averments,  designate  the  school  township  or 
its  representative,  as  the  defendant.  Jarvis  v.  Robertson,  281 

TOWNSHIP  TRUSTEE. 

1.  Action  against  as  School  Trustee. — Assignment  of  Error  against  as  Trustee 
of  Oivil  Township. — Effect  of. — Where  the  appellant,  by  his  complaint 
filed  in  the  circuit  court,  complained  of  the  acts  of  the  appellee  in 
the  capacity  of  school  trustee,  and  in  the  assignment  of  error,  which 
is  the  appellant's  complaint  in  the  Supreme  Court,  proceeded  against 
the  appellee  in  his  capacity  as  trustee  of  the  civil  township,  no  ques- 
tion is  presented  by  the  assignment  of  error.  The  assignment  of  error 
must  be  against  the  person  in  whose  favor  the  alleged  erroneous 
ruling  was  made.  The  township  trustee  represents  two  corporations — 
the  civil  and  the  school  township.  The  two  corporations  have  as 
distinct  and  separate  an  existence  in  law  as  regards  their  rights  and 
liability  to  sue  and  be  sued  as  if  they  were  two  separate  territorial 
subdivisions,  or  two  distinct  persons  or  corporations,  though  they 
are  represented  by  the  same  officer.  Braden  v.  Leibenguth,  SS6 

2.  Overpayments. — Shortage. — Set-Off. — In  an  action  on  the  bond  of  a  town- 
ship trustee  he  is  entitled  to  set  off  against  the  shortage  in  one  fund 
overpayments  on  account  of  another,  so  far  as  the  shortage  was  occa- 
sioned thereby.  Finney  v.  Stale,  ex  ret,  677 

TRESPASS. 

See  Easement,  1. 

TRIAL. 
See  Practice,  10, 15. 

TRIAL  BY  JURY. 
See  Mechanic's  Lien,  3 ;  Principal  and  Surety,  5. 
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TEUST  AND  TRUSTEE. 
See  Contbact,  4 ;  Gravel  Road,  3. 

TRUSTEE'S  BOND. 
See  Mandamus. 

USAGE. 

1.  Proof  of  not  Competent  to  Alter  Express  Terms  of  Contract. — By  ft  writ- 
ten agreement  between  a  packing  company  and  the  plaintiff  the  latter 
undertook  to  cultivate,  during  the  proper  season,  a  certain  number 
of  acres  in  tomatoes,  and  deliver  all  of  the  product,  as  it  ripened 
from  day  to  day,  to  the  former.  The  company  agreed  to  receive,  un- 
load and  weigh  all  the  tomatoes  to  be  raised  "on  usual  business 
hours,  from  6  o'clock  on  Monday  morning  till  10  o'clock  on  Saturday 
morning  of  each  week  during  the  season,"  at  a  stipulated  price.  The 
plaintiff  sued  the  company,  alleging  that  it  had  exposed  itself  to  the 
stipulated  forfeiture  by  failing  to  attend  at  its  place  of  business  and 
receive,  weigh  and  unload  the  tomatoes  offered  according  to  the  terms 
of  the  contract.  There  was  evidence  that  for  six  years  prior  to  the 
making  of  the  contract,  under  a  contract  in  substantially  the  same 
language  as  that  sued  on,  in  respect  to  the  time  of  receiving  and 
weighing  the  vegetables,  the  company's  warehouse  had  not  been 
opened  for  receiving  and  weighing  tomatoes  until  7  o'clock  in  the 
morning. 
Held,  that  it  was  not  competent  to  displace  or  alter  the  express  stipulation 
in  the  contract  that  the  tomatoes  were  to  be  received  and  weighed 
during  usual  business  hours,  from  6  o'clock  in  the  morning,  by  proof 
of  a  usage  by  which  during  former  years  the  warehouse  was  npjt  open 
for  the  reception  of  tomatoes  until  7  o'clock  in  the  morning. 

Van  Camp  Packing  Go.  v.  Hartman,  177 

%  Same. — Evidence  of  when  Admissible. — The  purpose  for  which  evidence 
of  a  usage  is  heard  is  to  explain  or'illustrate  the  intention  of  parties 
to  a  contract  in  reference  to  matters  concerning  which  the  contract 
is  not  explicit,  thereby  importing  into  the  contract  terms  not  incon- 
sistent with  any  of  its  provisions ;  but  where  the  contract  is  clear 
and  explicit  resort  can  not  be  had  to  proof  of  a  usage  which 
would  contradict  or  supersede  any  of  its  terms.  lb. 

3.  Answer  Alleging. — Insufficiency  of. — In  an  action  based  upon  a  writ- 
ten contract  entered  into  between  the  plaintiff  and  the  defendants,  by 
the  terms  of  which  the  plaintiff  solo:  and  agreed  to  deliver  to  the 
defendants,  at  Philadelphia,  a  specified  number  of  bushels  of  corn, 
the  time  and  place  of  delivery  and  the  price  and  time  of  payment 
being  definitely  fixed,  the  price  to  be  paid  for  the  corn  being  50} 
cents  per  bushel  net  on  the  track  at  Philadelphia,  an  answer  is  bad 
which  pleads  as  a  reason  for  the  refusal  of  the  defendants  to  receive 
and  pay  for  the  corn,  a  custom  or  usage  "  that  when  grain  was  pur- 
chased in  Indiana,  to  be  delivered  in  Philadelphia  or  other  cities  in 
the  eastern  States,  the  delivery  to  be  made  by  the  seller  to  the  pur- 
chaser or  his  consignee  in  any  such  city  at  a  stated  price  on  the 
*  track '  or  '  net '  or  '  net  track,'  such  grain  was  to  be  delivered  on  the 
railroad  track  at  such  city  without  the  payment  of  freight  by  the 
seller,  and  that  the  purchaser  and  not  the  seller  should  receive  such 
grain,  and  pay  the  freight  thereon  from  the  place  of  shipment  to 
the  place  of  delivery  and  then  charge  the  amount  of  the  freight,  so 
paid,  back  to  the  seller  and  deduct  it  from  the  purchase-price  of 
the  grain  and  then  fix  the  net  price."    There  is  no  uncertainty  or 

Vol.  126.— 42 
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ambiguity  in  the  contract  under  consideration.    The  word  "  net/'  as 
employed  therein,  has  a  clear,  fixed,  definite  meaning. 

Scott  v.  Hartley, SS9 

4.  Same. — Parol  Evidence  of. — Inadmissibility  of  to  Vary  Written  Contract. 
— Parol  evidence  of  a  usage  or  custom  is  not  admissible  for  the  pur- 
pose of  varying  the  terms  or  conditions  of  a  written  contract  when 
the  contract  is  free  from  uncertainty  or  ambiguity.  lb. 

VENDOR  AND  PURCHASER. 

Sale  of  Real  Estate  by  the  Acre. — Misrepresentations  as  to  Quantity. — Damages 
for  Deficiency. — Where  a  tract  of  land  sold  by  the  acre  is  represented 
by  the  vendor  to  contain  twenty-eight  and  forty  one-hundred ths 
'  acres,  when  in  fact  it  contains  but  twenty-three  and  forty  one-hun- 
dredths  acres,  the  purchaser  is  entitled  to  recover  damages  for  the 
deficiency.  Hays  y.  Hays,  92 

VENIRE  DE  NOVO. 

8ee  Practice,  14. 

VENUE. 

See  Intoxicating  Liquor,  3. 

VERDICT. 

See  Criminal  Law,  5. 

1.  Answers  to  Interrogatories. — Judgment  Nan  Obstante  Veredicto, — Motion 
for. — Unless  the  answers  to  interrogatories  are  so  inconsistent  with 
the  general  verdict  as  to  override  it,  a  motion  for  judgment  non 
obstante  veredicto  may  be  properly  overruled. 

Louisville,  etc.,  R.  W.  Co.  v.  Stommel,  SS 

%  Answers  to  Interrogatories. — The  general  verdict  necessarily  determines 
all  the  material  questions  in  favor  of  the  party  to  whom  the  verdict 
is  given,  and  unless  the  facts  stated  in  the  answers  to  interrogatories 
are  so  clearly  antagonistic  to  the  decision  impliedly  embodied  in  the 
general  verdict  as  to  be  irreconcilable  with  it,  the  judgment  must 
stand.  Town  of  PoseyviUe  v.  Lewis,  80 

3.  Same.— Intendments. — Intendments  will  be  made  in  favor  of  the  gen- 
eral verdict,  but  not  in  favor  of  answers  to  special  interrogatories. 

lb. 

4.  What  Determined  by. —  Answers  to  Interrogatories. — A  general  verdict 
necessarily  covers  the  whole  issue,  and  determines  every  material 
fact  against  the  unsuccessful  party ;  while  answers  to  special  inter- 
rogatories do  not  necessarily  do  more  than  determine  special  ques- 
tions of  fact  Ohio,  etc.,  R.  W.  Co.  v.  Trowbridge,  391 

5.  Same. —  When  will  be  Upheld. — Intendment. — A  general  verdict  will  be 
upheld,  unless  the  facts  stated  in  the  answers  to  special  interroga- 
tories are  so  antagonistic  as  to  preclude  reconciliation.  The  general 
verdict  may  be  aided  by  fair  intendment  in  giving  to  it  its  fall  effect, 
but  the  special  verdict  will  not  be  so  aided.  lb. 

VERIFICATION. 
See  Pleading,  1 ;  Practice,  6. 

WARRANTY. 

1.  Breach  of. — Pleading. — Necessary  Allegations. — A  pleading  based  upon 
the  breach  of  a  warranty  that  a  binder,  if  properly  managed,  would 
do  good  work,  which  does  not  aver  in  what  particulars  there  is  a  breach 
of  such  warranty,  but  avers  merely  that  the  machine  would  not  do 
good  work,  and  would  not  cut  and  bind  wheat  in  good  order,  and  that 
it  would  not,  and  could  not,  be  made  to  do  good  work,  and  is  abso- 
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lately  worthless,  is  insufficient.  In  such  a  case  it  is  necessary  to  allege 
wherein  the  machine  fails  to  comply  with  the  warranty,  or  the  par- 
ticular defects  by  reason  of  which  there  is  a  failure  to  comply  with 
the  warranty.  Aultman,  Miller  &  Co.v.  Seichting,  1S7 

2.  Same. — Action  on  Note  for  Price. —  Pleading. — Cross^ComptainL-^Suffi" 
cieney  of. — In  an  action  on  a  note  given  for  the  machine,  a  paragraph 
of  croBS-complaint  seeking  a  cancellation  of  the  note  in  suit  and 
two  others,  which,  based  upon  the  warranty  that  the  machine  would 
do  good  work,  alleges  that  it  would  not,  and  could  not,  be  made  to 
do  good  work,  is  insufficient ;  as,  also,  a  paragraph  based  upon  the 
false  representations  of  the  agent  that  the  machine  would  do  good 
work,  which  alleges,  generally,  that  the  machine  would  not  do  good 
work  and  was  worthless ;  but  a  paragraph  which  alleges  that  the  plain- 
tiff holds  three  notes  against  the  defendant,  which  were  executed 
without  any  consideration,  and  that  the  plaintiff  has  brought  suit 
on  one  of  said  notes,  and  is  holding  the  others,  and  is  threatening  to 
bring  suit  upon  them  as  soon  as  they  mature,  is  sufficient  on  de- 
murrer, lb. 

WASTE. 

See  Indiana  University,  2  to  4. 

WIDOW. 
See  Will. 

WILL. 

1.  Devize  of  Proceeds  of  Land.— Construction. — A  testator  gave  to  his  wife 
one-half  of  the  proceeds  of  his  farm  from  year  to  year,  after  deduct- 
ing taxes  and  repairs,  during  her  natural  life  or  till  his  minor  son 
became  of  age. 

Held,  that  the  devise  vested  in  the  widow  an  interest  in  the  land. 

Hunt  v.  Williams,  4^S 

2.  Construction. — Quantity  of  Estate. — A  will  read  as  follows :  "  I  give  and 
bequeath  to  my  beloved  wife,  Elizabeth  Neidigh,  all  my  personal 
property,  both  real  and  personal,  excepting  a  sufficient  sum  to  pay  my 
just  debts  and  funeral  expenses." 

Held,  that  the  widow  took  the  fee  simple  title  to  the  land. 

Morgan  v.  McNcelcy,  5S7 

3.  Widow. —  Election. —  Rights  of  Devisees. —  Lapsed  Devise. —  Descents. — A 
testator  devised  all  of  his  real  estate  to  his  wife  for  life.  Subject  to 
the  wife's  life-estate  he  devised  a  certain  portion  of  said  real  estate 
to  his  son,  and  the  remainder  to  his  daughter.  The  daughter  and  her 
only  child  died  in  the  testator's  lifetime,  and  the  son  soon  after  his 
father.     The  widow  elected  to  take  under  the  will. 

Held,  that  the  devise  to  the  daughter  lapsed,  there  being  no  residuary 
legatee,  and  as  to  the  real  estate  devised  to  her  the  testator  died  in* 
testate. 

Held,  also,  that  as  to  the  real  estate  devised  to  the  son  the  widow's  elec- 
tion to  take  under  the  will  divested  her  of  her  one-third  interest. 

Held,  also,  that  the  widow,  because  of  her  election,  was  divested  of  her 
one-third  in  the  lands  devised  to  the  daughter,  but  retained  a  one- 
sixth  interest  therein.  Collins  v.  Collins,  559 

WITNESS. 

See  Contempt,  1,  3. 

1.  Credibility  of. — Question  for  Jury. — The  credibility  of  witnesses  and  the 
weight  to  be  given  their  testimony,  are  always  auestions  for  the  jury ; 
and  an  instruction  requested,  that  under  certain  circumstances  posi- 
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tiva  testimony  given  by  one  witness  is  entitled  to  more  weight  than 
negative  testimony 'given  by  another,  may  be  properly  refuse  i. 

Louisville,  etc,  R.  W.  Co.  v.  Stommel,  35 

%  Decedents?  Estates.— Action  by  Creditor.— Section  499,  R.  S.  1881.—  Widow 
an  "Heir"  Under. — In  an  action  by  the  creditor  of  a  decede  t  to  com- 
pel the  widow  to  account  for  the  value  of  the  personal  property  of 
such  decedent  taken  and  converted  by  her  after  his  death,  and  to  com- 

S el  the  application  of  the  proceeds  to  the  payment  of  the  pi  intiiPs 
ebt,  the  widow  is  an  "heir"  under  section  499,  R.  S.  1881,  and  the 
plaintiff  is  not  a  competent  witness  to  testify  as  to  any  matter  which 
occurred  prior  to  the  death  of  the  ancestor.         Larch  v.  Qot*Lacre,  U4 

8.  Same, — Administratrix  de  son  tort. — Allegation  of  Complaint  as  to  —Com 
petency  of  Plaintiff  as  Witness  not  Affected  Thereby. — Allegations  in  the 
complaint  making  the  widow  liable  as  an  administratrix  de  son  Uirt 
did  not  change  the  action  so  as  to  make  the  plaintiff  competent  to 
testify  as  a  witness.  lb. 

4.  Order  for  Separation. — Party  to  Action  Included  in  Order. — Effect  of— 
It  is  error  for  the  court,  upon  granting  a  request  for  the  separation  of 
witnesses,  to  extend  the  order  to  one  of  the  parties  to  the  action  who 
had  a  substantial  interest  in  the  subject-matter  in  controversy,  and 
exclude  him  from  the  court  room.  Skew  v.  Hews,  474 
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